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reservations Sieheipan Sareea ace AGaaeesvewed 
March 8, 1912—Yuma pioledt.cc- ieeeiue 
‘March 13, 1912—Huntley project........-. ,. 
March 13, 1912—North Platie project....-. 
March 14, 1912—North Platte project...... 


INSTRUCTIONS CITED, ETC. 


March 19, 1912—North Platte project..--.. 


March 19, 1912—Desert entries. ._.... ious 
March 21, 1912—Minidoka project.......-.. 
March 23, 1912—Shoshone project. - 


March 28, 1912—Rosebud and Pine Ridge 


April 2, 1912—Enlarged homestead tae ees a 
April 4, 1912—Fort Berthold lands........- , 
April 16, 1912—¥ort Berthold fede. er 
April 16, 1912—Enlarged homestead... ... aa 
April 18, 1912—Tieton unit, Yakima project 


.-April 29, 1912—Okanogan project.......... 
‘| April29, acer aha iced ga a 


April 30, 1912—Isolated tracts............2. 


aa 30, 1912—Lower Yellowstone project. 


CIRCULARS AND INSTRUCTION Ss CITED, CON STRUED, 
AND MODIFIED. 


~ 1883, March 1-(1 L. D., 695), timber trespass. 


1883, July 6 (2 L. D., 725), mining claim... 


4889, March 8 (8 L. D., 314), act March 2, 


1859. Sot se achat sais omilec poeNiad Beers cases . 


1889, June 22 (3 L. D., 647), Indian allot- 


1894, J uly 9 (19 L. D.,21), railroad selections. 
1898, February 3 (26 L. D., 145), mining 
claim; Hol iio ta mclcateen ees ewe e erg 
1899, April 15 (28 L. D. » 271), pouubera Ute 
lands. . 
1899, July 14 (29. L.. D. 99), epulivatimns, aud 


ee 


1900, March 6 (29 L. D., 580), sOrest liew ae 


' lections 
1901, May 8 (30 L. D., 601), Fort Fetterman. 
1992, July 7 (31 L. D. nate forest lieu selec- 


ewer teo eee enw eee ee ewe 


= January 13 (32 L. D. “124), Alaska. x 


"1904, May 31 (32 L. D. , 670), Kinkaid act... °° 


1904, July 12 (33 L. D., 104), reclamation 
sony MEG DOLAWalsec oa ales hanes ip tate ceatecets 
1905, May 16 (33 L. D., 558), forest reserves. 


1905, June 21 (33 L. D., 638), school lands; 


SOUCLICINONE 5 oie se oe es teiitweeweene okee 
11905, August 21 (34 L. D., 87), Kinkaid act. 
1906, April 10 (34 L. D. , 546), Kinkaid act... 
1906, October 19 (35 L. D. » 239), ; Oklahoma 
WGNOS (RSE Bln sis cae ese cet cewtee 


~ 1907, April 11 (35 L. D., , 502), eailpond ot 
591; 593 


5 WICIS Wick uauoaseGreueteee soa cesa ted nes eis 


Page. 
520 
22 


‘1 


i 361. | 


149 
537 


324 


1907, April 12 (35 L. D., 665), coal-land regu- 


NAtiOMS (pate 6) ck. .d8osieac cates ducuscex 
-.1907, April 12 (35 L. D., 673), Alaska coal 
lands (par. 18)..... Se eee anbialiy 


‘Paragraph 21.....0... cece enc ee encase | 
1907, April 24 (85 L. D., 681), notice........ ‘ 


1907, May 15 85 L. D. 865) x claims to public » 


612 


277, 
538° 


112 


430 . 


371. 


1907, June 26 (35 L. D.; 632), hearings on 


- charges by forest OfMCerS......2.2.22.-00- 


1907, July 26 (36-L. D., 44), enlargement of 
desert COMES owe Meee chet Sues ounces 


1908, February 21 (36 L. D., 278), notice of 


location of warrants, scrip, etc...-....--. 


1908, February 29 (86 L. D., 291),: second 


homestead ik Padeiar cate oar Lope eatasewss 


1908, June 3 (36 L. D. asses = 


1908, July 8 37 L. D., 16), reclamation 


1908, November 30 (37 ‘L: D. , 289), timber 
and stone.......-.. evcedas tuccedee ces oe 
Paragraph DG ete eate as cee tte 


1909, January 19 (37 L. D., 365), reclamation: 


halacetilerat 2h ecteeuncwols asi eaeear sees 


1909, March 29 (37 L. D., 728), mining regu- 
‘Jations (par. AU) Si ial Ro rltiras atlateanttawws 
Paragraph 42....-. Peese es eeog eee aos 


Paragraph 44.......----2. ised wae ween 


1909, April 22 (37 L. D., 655), amendments. . 
1909, June 16 (38 L. D., 58), additional en-~ 
tries in reclamation projects vcuesweenee se 


1909, August 7 (38 L. D., 125), cemeteries... 


1909, August 11 (38 L. D. , 131), pubbcation 
OF DGUIGRS: 25 wawees cette settee thee a's 
1909, November 3 (38 L. D. aii) notation of 


of rights of way..>.- a ode beter sie da ewe 
1909, December 14 (38 L. D., 361), enlarged 


HOMEStOAd 6 oe ere ee alee ae 


1910, January 19 (38 o D, Biecis notation of 
er OL WAY wa saeinstnenaadwcdecediceaws 


Page. 
430 
«513 
112, 436 
616 
611 


45 
438 


15 
371 


227, 238 
133 


' 607 





a . Se Page. 
1910, March 29 (38 L. D., 507),, second home- 


GOGO G so ees boos eee ees eee Sema eues 92 
"1910, May ‘31 (38 L. D,, 620), reclamation 

(paragraph DI ieee wo resaredeautnneaesend 458 
Paragraphs 50-59. .....:-.-..- ‘ew oouee . 140 
Paragraphs 55~56.-.....--...--- naeeie es 118 — 
_Parepraph 6] eocis os Vcecaessck ore 398 
- PSTERTADH 65 s22c ie snce es swne eines nee 317 

1910, June 6 (39 L. D. , 10), isolated tracts. - . 147, 494 
1910, June 27 (39 ” D...51); reclamation - 
VAD DONS ou:cceiceeeuaneckise erties as dheseee 118 
1910, July 18 (39 L. D. » 96), enlarged home- 1 
“BRO isc tewasec ds wecn soe ss toes v oee te 184 
1910, July 19 (39 L. D., 124), Camp Dowie: See, Soe 
1910, September 24 (39 L. D., 230), residence. 
on land not subject to entry -....-...:..-. 236, 396 
1910, September 24 (39, L. D., 232), sugges- 

tions to homesteaders, paragraphs 9, 18, 

21, 22,.25, 26, 27, 31, 32, 36, 37, 39, 47, 53, 54... 40 
Pararrapl 62 cece we cocencne la Seleesaen 143 
PSPagrapn be acie leew oun wewbecessn scene 311 

. 1910, October 15 (39 L. D. » 296), reclamation 

CONLESHS 3 ssoledow deck acue see bovense Geeqee 309, 607 

1910, October 20 (39 L. D., 309), rights at 
. WAY seco viaiwincesewse cevegs wen beusscc 384 
1911, January 24 (39 L. D. , 531), Bellefourche ae 
DICGCG rie cecciesexwenceces eee aerate 67,327 
1911, March 6 (39 L. D., 544), withdrawals... 26 
1911, March 17 (39 L. D., 573), timber and. . 
stone fees... . wo petsnc teeter ernest te reece 132 


AOTS OF CONGRESS CITED AND CONSTRUED. 


1911, March 18 (39 L. ‘D. , 529), Minidoka 
DIQIOCU sce ans eee Sew tescon Gecwonthars 


1911, March 24 (39 L. D., 606), North Platte _ 


project... 


SaeSmrranset= ee eee eset eee ewan teterenn 


-1911; March 25 (39 L. D., 538), Shoshone 


project 


in a ee ee ee a? 


1911, March 31 (39 L. D., 530), Minidoka 


PIOICCE se siet ese we ededal tet eees 
1911, April 20 (40 L. D., 39), suggestions to 
homesteaders. (par. 13).. 
Paragraph 22, 


Ce ee ee ee 


ee ee ee ey 


1911, June 23 (40 L. D., 143), enlarged home- 


wee een etree tere eee ee ee ree 


Clete ee ee ee 


1911, June 29 (40 L. D. , 167), Pine Ridge and . 


Rosebud Jands (par. 18) 
1911, July 29 (40 L. D., 215), 
1911, September 8 (40 L. D,, 263), leave of 

BOGENGCE. ap cheeweteswlew iueenibecysixesecs 
1911, December 30 (40 L. D. » 827), Belle- 

fourche project...... Ura Cah caus ee lat 


mee: sur- 


project 


bl Midi eel ee le ee ee oe 


“1911, December 30 (40 L. D., , 836), North 


. Platte project. 


see em ewe ter ee nee ew oe ee Hee 


. 1912, January 19 (40 L. D., 363, 369), inolated 


lel le ee ee ee a 


1912, January 20(40 L. D. , 386), “reclamation; 
desert entries 


Ci ee ee oe ee ee ey 


ACTS OF ‘CON GRESS CITED AND CON STRUED. 


Page. 
1850, September 28 @ stat, 519), swamp 


STONE oS oy c6 el twitetinhacee ene ae ner aeaaeue 529 
1854, June 17 (10 Stat., 304), Sioux half-breed -* 
SGRD soc hiaet ae lee eee ss hae canal 4 
1862, May 30 (12 Stat. ""s10), 8 sotilanent ee 50 
1864, March 21 (13 Stat. , 35), soldiers’ home- 
stead... strc g Srietdnae aR eEL ee oe sad shoes, 63 
1864, May 5 (13 Stat. » 66), Wisconsin railroad . 
PTA GG alsa sip eee esau ceLai ah cigine aes ‘188. 
1864, July 2 (13 Stat. , 365), Northern Pacific. - 44) 
1866, July 23 (14 Stat., 218), California land. 529 
- 1866, July 25 (14 Stat., 239), Oregon and Cal- . 
_ ifornia grant.....- e Aramaae da aeidetdarn eds — 48,349 
1866, J uly 26 (14 Stat., 253), sec. 9, water 
rights aie Wine kahaee ie ee ee eae we tame ous 433 
1866, July 27 (14 Stat., 292), sec, 3, lands 
granted Dee ee ocean Ba cae eocnes 635 
1871, March 3 (16 Stat., 578), séc. 12, Texas 
POCONOS sie eeren tne siache tea bee 634 
Section 23, Southern Pacific. ..... arene 634 
_ 1872, June 5 (17 Stat., 226 )s Bitter Root Val- 
pou NOS MANOS tc Siesta Con tote Sage cdede a 599° 
1875, February 11 (18 Stat., 315),. mining 
CIMING cing iakciad cs tals waa eceurees 20 
1875, March 3 (18 Bint, 482), sec. 1, right of 
WAY otc ocwawnu sued seo ntaeaae oes 185, 187,411 - 
Section 4, Want Sey eee 185, 187 
1878, June 3 (20 wan 89), timber and stone. 85, 


238, 433, 630 


aes Ow 
i rete, oi, 
- A Reta! ee mene Ps 


1880, May 14 (21 Stat,, ee con- 
DOSTANG ws ouloe cece ties a Loe eee vue es 
Section 3, settlement . - . 


ee en ee ee 


* 1911, December 30 (40 L. D. 330), Minidoka » 


585 


622, 675 


Rage: 


- 459,607 
28, 220, 287, 310, 356, 395 
1880, Jurf8 15 (21 Stat., 237), sec. 2homestead. 


351,450 


213 — 


10 


1880, June 16 (21 Stat., 287), repayment..... ‘107 | 
1884, May 17 (23 Stat., 24), Alaska lands... . 426 
Section 8, Alagican IONS 25: xdsodtes 537 
1884, July 4 (23 Stat., 76, 79), Columbia | 
Indian reservation..............-..-.22-- 
| 1884, July 5 (23 Stat., 103), Bbandened mili- . 
tary reservation. .....02...2...0222-2000- 315 
1885, February 28 (23 Stat. , 387), Texasand . | 
Pacific forfeiture..........0..-..0225-0-2- 635 
1885, March3 (23 Stat. 340), Umatilla k lands. 13 
1887, February 8 (24 Stat., 388), allotments. . 30 
Sections 1-2, allotments.........-..:.. Ud 
Section 4, nonreservation. Indians... - .. © 148 
Section 5, patents, etc.....-... Seteetaths 413 
1987, Mareh 3 (4 Stat., 556), sec. 4, pur- 
GRAS O BS ociec ok am Goda silos eens et ovesnae 49 . 
1888, May 1 (25: Stat, 113), Gros. Ventre . 
WATS oe copa ea enacted aa sou 17 
1889, March 2 (25 Stat., , 854), sec. 1, private | 
1 a ee en a 367,377 
Section 6, additional... Seeeueieaee 234, 439, 526 
Section 7, final proof...........-.-...-- ‘75. 
1889, March 2 (25 Stat., 888), Sioux lands. - - 5, 30 - 
Section 8, allotménts..+.+-es--+eo2-0 


XXII  ACOTS OF GONGRESS CITED AND CONSTRUED. 


- ; Page. 

1890, re 30 (26 Stat. 391), right of way. 28,656 

Agpregate area......-------+---2- eee 249 
1891, February 28 (26 Stat., MA), Indian * 

fonds... 25536 Lie gh ee Soe eeins Som eweeees 148 


1891, March 3 (26 Stat., 854), “ais holdings. § 75 
1891, March 3 (26 Stat., 1095), sec. 2, desert . 


land ie Daliskee tae eran ea tate ee iba pales 595 
Section 5, adjoining farm...... oa 94 
_ Section 7, confirmation.........-- .- 99,280, 300 
™ Section 17, reservoir sites.....-.......- 249, 485 
_ Sections 18-21, right of way..--.--. ae 125, 

130, 381, 463, 471, 561 
Section 24, forest reserves.....-- intact 427 


- 1892, July 26 (27 Stat., 270), preference right. | 609 
* 1892, August 4 @7 Stat., $48), timber and 


~ stone..... Ubu idctehvnawo sede seta scaeee ». 247 
1294, July 16 (28 Stat., 107), sec. 8, ‘Utah 
university lands.....2.....--------+--++- 340 
1894, August 18 (28 Stat., 332), Nez Perce - 
TANS ccst Vtero casieen Sieg eave hese oes ; 413 
1894, August 18 (28 Stat., 372, 397), soldiers’ . 
additional certificates...... Gesewtedeee uns 53. 
1894, December 13 (28 Stat., 594), warrants: . 247 
1895, February 26 (26 Stat., il es isolated - 
GOCE ees wo eine patentee dawns ohheaa 75 
1895, March 2 (28° Stat., " 808), renewal of 
bonds.....--. Sct gued ee at seeicce teen soiaee _ 216 
1895, March 3 (28 Stat., 764, 808), bonds..-. 318 
1895, November 8 (29 Stat., 873), Nez Perce _ 
PTS ss cece casa eunawew teva vecsescne 413 
1897, January 13 (29 Stat., 484), reservoir.... 559 
1897, February 11 (29 Stat., 526), oil lands. . 602, 
1897, June 4 (30 Stat., 36), forest lieu selec- 
tions... .. .. 3,37, 104, 198, 231, 277, 284, 360, 495, 549 
1898, May 11 (30 Stat., 404), right of way... 128, 
381, 471, 485 - 
1898, May 14 (30. Stat., 409), sec. 10, adverse 
CIB aces cies ee eanecs ba case aananee e 537 
Section tl; timber..-.. aig adaeleawimaeieale 477 
1898, May 18 (30 Stat., , 418), offered land... 247 
1898, July 1 (30 Stat., 597, 620), Northern 
Pacific adjustment....-.....-. Sicouse 436, 595, 620 
1899,. March, 2 (30 Stat., 990), right of way... 471. 


1899, March 2.(30 Stat., 993), sec. 3, railroad - 
land... DudsSoas a necdasices Reeeewentaekheses . 64, 441 


lands...... de Penmae ees cen ee tees Go teens 5,10. 
4899, April 13 oe Stat., 1947), Souther Ute 

Cat Fee re meer een, Sen ar «B50 
1900, May 19 (31 Stat., 180), Ft. Buford. ... 587 
1900, June 5 (31 Stat., 267), second home- 

stead......-. i uvetiinkaptaandoneesiue ein 45, 352 
1900, May 17 (81. Stat., 179), free home- 

SOS eae Gecest oss and ion ee ee eeaiia dsc yy 439 
1900, June 4 (31 Stat, “Sa1), sec. 26, mining 

lOWSscseticeteendoas aed pads deetcbane sacs 427 , 537 
1900, June 6 (31 Stat. , 614), forest reserves. .- 360 
1901, February. 15 (31 Stat., 790), right of — 

WAY ss doce Suet eee ewe eee 31, 381 
1901, March 3 (31 Stat., 1085), Fort Fetter- 

MGM ose s Seer iue teow eee aes ae 425 
1902, May 22 (32 Stat., 203), aon. tome. 

SOON a Gis civsoesaa se cece seeersenaeeees 45 


1902, May 27 (32 Stat., 248, a). sec.. 7, 


AUGIMONTS 6535 cauawsiees ceed ee tseese see 1 


‘Page. 

1902, May 31 (2 Stat., 288), Forts Bridger, 
BG eee ue a ie ee ete 392 
1902, June 17 (32 Stat., 388),. reclamation . = 45, . 


60, 51 , 60, 97, 12%, 168, 234, 265, 313,. 


815, 327, 330, 336, 357, 287, 420,.406, 418, 
422, 437, 458, 471, 474, 482, 489, 49%, 497, 


504, 507, 508, 515, 579, 615, 619, 628, 641 


1902, Tuly 1 (82 Stat., 728), Imperial Valley. 265, 


563, 632 

1903, March 3 (32 Stat., 1028), homesteads oo 
in Alaska Bo eee a Sic hen, es ay erat te 537 
1904, March 4 (33 Stat., 59), affidavits, etc... «248 


4904, March 27 (33 Stat. pas Crow Indian 
LOANS «3 wesaendoewasagesesetseteneesae sss — «653 
1904, April 21 (83 Stat., 211), exchange of 


‘Todian Tanideive chest cnet went oe 491 


1904, April 21 (33 Stat., 224), sec. 25, Yuma 
and Colorado River Trdian reservations... 653 
Section 26, Pyramid Lake Indian res- 


,, *REVAON co oss csoeieuceuses Soest essex 653 . 
1904, April 23 (33 Stat., 302); Flathead — Zs 
lansi cso en eee etek: 8658 
1904, April 28 (33 Stat., 525), sec. 3, Alaska , 
Coal land 2.6o5.ce se ects caeueewerwseweues "587 
1904, April 28 (33 Stat., 527), second home- . 

stead tS cape O ata hele arate eens 45, 456 
1904, , April 28 33 Stat., 547), Kinkaid act.. 45, 


94, 369, 400, 421 
1908, February 1 (33 Stat, 628), see. 4, right . 


OL WES ik awe aaweriaenease tees 426 
1908, February 8 (83 Stat., 706), material 
for reclamation works........-...--.--:- G44 
1905, March 3 (33 Btat., 1032), reclamation 

WING eas over te teaeek a eesmeaeeteneueest 645 
1905, March 3 (33 Stat., 1264), forest t reserves. 277,361. 
1906, March 6 (34 Stat., 53); Yakimalands.. 653 


1906, March 8 (34 Stat., 55), allotments. -... 213 


1906, March 22 (34 Stat., 80), sec. 12, Col- 
ville. reservation. .......-.2-.---. eee e eee — 653 
1906, April 16 (34 Stat., 116), townsites in 


reclamation projects...............-.--.- 645 
1906, May 8 (34 Stat., 182), allotment. Sete 180° 
1906, May 17 (34 Stat., 197), Northern Pa~- 


‘cific adjustment. ...0......---.... eheaewe 595, 620 
1906, June 5— (34 Stat., 218), aibe etc., 


OTIS 05.555 ae oe elewe cad oo na eee ate eh eS : 324° 
1906, June 9 (34 Stat. > 228), Ft. Shaw jade. 653, 


1906, June 11 (34 Stat., 7 0); forest home- 


SERHOS ind ebeccudy eens Sdedas ee ceecees 288,316 
1906, June 12 (84 Stat., 259), reclamation— . 

POROS -uiusesd dude w howe woreneceiuorse ease: 646 
1906, June 21 (34 Stat., 327), allotted lands. . - 653 
1906, June 21 (34 Stat., 335), Coeur d’Alene 

MONG oe cies Fein Seek teciied oe taeekeieies 445,554. 
1906, June 21 (34 Stat., 325, 354), townsites. . . 596 
1906, June 27 (34 Stat., 517), isolated tracts. . tig 4 


105, 349, 363, 373, 494, 586 

19086, June 27 (34 Stat. , 519), lands in recla- 
mation projects.........-..----- . 312, 601, 622, 646 
Section 5, desert entries.......--..----- - > 387 
1906, June 29 (34 Stat., 622), notary public. . 460 


1906, June 30 (34 Stat., 801), Los Angeles... 316 


1907, March 1 (34 Stat., 1015, 1018), allatted . 
_lands..... peitwemwuer eas cies admawe a. 180, 211, 214 


ACTS. OF CONGRESS CITED: AND CONSEBUED: 


‘2 > a . Page. 
1907, Marcti 1 (34 Stat., 1015, 1037), Black- 
MOCE ANS sis siccosteanceencncemiwadtzenwas «654 


jands....... Pisa ctect esas te ae deibew 6,11 
. 1907, March 1 (34 Stat., 1052), cemeteries... 74. 
1907, March 2 (34 Stat. , 1224), Kinkaid act... — 363, 
. 371, 373 © 
1907, March 2 (34 Stat., 1230), Rosebud ~ 
Bends te aegeen a tase here etdtecheata a 6,11,54 
1907, March 2 (34 Stat. 1245), extension of © 
UMN G Sewcnwcine ostees tt eo Obes ces 510 
1907, March 4 Sl Stat., , 1480), railroad set- 


1907, July 23 (34. Stat., 2149), Chugach on 


- tional forest: -... 2... eee ecco c cece nee 534. 


1908, February 8 (35 Stat., 6), second home- 


e BUCA et 2c cca tae et tc ea eS 453, 572, 615 
1908, March 26. (35 Stat., 8), second desert 
RUE aoc oreerh oc csauccatcaeedeeaecnnd 96 
1908, March 26 (35 Stat. , 48), repayment. . ss 107 
Section 2, repayment Adee Sada ewe eens 132 
1908, mn 28 35 Stat. 152), desert etitry.. 265, 
: - 389,595,623 
1908, April 30 (35 Stat., 85), reclamation of 
Indian lands.......0-...000eeseeeeeee- 654 
1908, May 20 (35 Stat., 169), drainage....... * 488 
1908, May 29 (35 Stat., 444), sec. 1, allotted 
ANOS, Saige dt Ss rateachs SaiehtuStulcdmesuiucn 180, 214 
1908, May-29 (35 Stat., 444), sec. 15, Flathead 
IONS 5... Clee he ea ae eate ede. Dig Odo 
Section 17, Rosebud lands............- 6,11 
Section 24, Kiowa lands... .4--........ . 824 
1908, May 29 (35 Stat., 460), Cheyenne River 
and Standing Rock lands................ 57 
1908, May 29 (35 Stat., 465), sec. 7, Kinkaid 
ONtTHO8. aoe eee co lee cece: Bevesia teow s+: 369, 400 
Section 9, commutation. .............. 352 


. 1908, May 30 (35 Stat., 558), Fort Peck lands. 654 
-1908, August 24 (35 Stat., 2203), Rosebud 


1 (has ( Reg ice Oo ene Ree eR 54 
. 1908, May 30 (35 Stat. 554), forest home- 

SUCAGS alice auc eebss Roun ee eee 316 
1909, February 19 (35 Stat., 639), enlarged — 
homestead... ...:..... es 17, 42, 47, 184, 198, 355, 526 

Section 3, additional. ... 68,143, 311, 446,574,578. 
Section 6, entry without residence. .... 488 
_ 1909, February 24 -(35 Stat., 645), amend- © 

MCLGs cavaheheaeuasvdreeeses cues s aaaets 435,572 
1909, March 3 (35 Stat., 761), Quapaw allot- 

MUCUS ios nee ated eu eure ne a cant wekies 211, 215 
1909, March 3 (35 Stat., 781), allotment..... 14, 

150, 196, 653 
1909, March 3 (85 Stat. , 844), surface patents. 26, 


28, 35, 98, 419, 550, 591 
1909, May 22 (36 Stat., sala Coeur d Alene . 


WAN OS < occu ecules ths kuna eee sues ieee 57 |. 
1909, August 19 (36 Stat., 2500), Standing == 

~ Rock TGA oy ee ussn eeu eane eae ete 56 
1919, May 11 (36 Stat. , 354), Glacier National 


Path ect eorec nls eccieree tec teau ewes 602 


Wands ee en ee Ne eee 164. 
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1910, May 30 (36 Stat. aay, Rosebud lands.. 164,390 


1910, June 1 (36 Stat., 455), Fort Berthold . 


TAOS vaio esahen dba a deb adv eteds senecdee — 151 
“1910, June 11 (36 Stat., 465), reclamation a 
townsites {Use ea aes cael ay eee eaeweaen 647 
1910, June 17 (36 Stat., 531), enlarged. = 
homestead........020.ccceeeecceeeeseee 184,579 — 
Section 6, entry without residence..-.. 47 


1910, June 17 (36 Stat., 533), Cheyenne and 


- Arapahoe TANOS osc nursescacvodesueaaus 58 


1910, Tune 22 (36 Stat., 583), agricultural - 


entries; coal] Jands.......:....2..--..-- 17, 25, 27, 
34, 45, 277, 306, 341, 419, 440, 462, 550, 593, 654. 


-1910, June 23 (36 Stat., oe); anon 


Sieh Aton pie oe ee 323, 648- 
1910, June 25 (36 Stat., 835), reclamation 
OIUTIOS 26 oi oecs ell wea ie oekeeds 308, 406, 607, 650 


1910, June 25 (36 Stat. 847), withdrawals. 27, 34, 235, 


305, 321, 394, 409, 410, 415, 462, 549, 558, 571, 592 
1910, June 25 (36 Stat., 855), sec. 1, lands of 


. deceased allottee.............- Bere epee bP 179, 214 
Section 17, allotments.............. 15, 150, 196 
Section 25, Kiowa, etc., lands.......... 825 - 
1910, June 25 (36 Stat., 864), leave of ab- 
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DECISIONS 


RELATING TO 


THE PUBLIC LANDS. 


CAMP BOWIE slain MILITARY RESERVATION—SALE OF 
i i LANDS, a | 


INSTRUCTIONS. 


DgraRTMENT OF THE INTERIOR, 
GENERAL Lanp OFFIcE, 


| | 7 Washington, aie 4, 1911. 
REGISTER AND RECEIVER, 


| Phoenix, Arizona. | | 

Sirs: I inclose herewith a new notite of the sale of ‘ida: in. the 
Camp Bowie abandoned military reservation, Arizona. The lands 
will be sold in accordance with instructions given under date of July 
19, 1910 (39 L. D., 124), except in the following particulars : | 

1. The sale will commence on June 20, 1911, and will continue 
from day to day until completed. The sale will bale place at Phoenix, 
Arizona, instead of on the reservation as provided in the previous 
instructions. | 

2. Each purchaser will be required to pay all of. iis purchase 
‘money within ten days from the date of purchase. See rule 7 of the 
“previous instructions. 

3. Each purchaser will be required to furnish a non-mineral affida- 
vit, which need not be filed at the time of purchase, but must be filed 
before the issuance of the certificate. Rule 8 of the ee adopted 
July 19, 1910, is modified accordingly. 2 

4., Taaemnaeh as the sale is to take place ‘at Phoenix, oe 14 and 15 
of the regulations of July 19, 1910, are inapplicable. | | 

5. Notice of the offering his been sent to the newspapers jeceial 
in rule 16 of said instructions of July 19, 1910, with authority for 
publication of same. You will post a copy o the notice in your office. 

Very respectfully, | 
‘Frep DENNETT, © 
. Commissioner. 
Approved : 

. Frank Prerce, 

First Assistant Secretary. 
95464°—vor 40—11—1 | 


2 DECISIONS RELATING TO THE PUBLIC LANDS. 


FOREST WITHDRAWALS—HOMESTEAD ENTRIES—RIGHTS OF CON. 
| TESTANTS—ACT OF MARCH 3, TU, i 


INSTRUCTIONS. 


DrpartMENT or THE LyTeRtor, — 
GenrraL Lanp OFFrtce, 
Washington, April 6, 1911. 


eee AND REcErvERS, United States Land Offices. 

GENTLEMEN: Your attention is directed to the act of Congress 
approved March 3, 1911 (Public—No. 469), entitled “An act provid- 
ing for the validation of certain homestead entries,” which reads as 
fellowes 


Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That all homestead entries which have been 
canceled or. relinquished, or are invalid solely because of the erroneous allow- 
ance of such entries after the withdrawal of lands for national forest purposes, 
may be reinstated or allowed to remain intact, but in the case of entries here- 
tofore canceled applications for reinstatement must be filed in.the proper local . 
land office pr ior to July first, nineteen bundred and twelve. 
Sec. 2. That in all cases where contests were initiated ‘under the provisions 
of the act of May fourteenth, eighteen hundred and eighty, prior to the with- 
drawal of the land for national forest purposes, the qualified successful con- 
testants may exercise their prefer ence right to enter the land within Six months 
after the passage of this act. 

mols Applications for the reinstatement of entries coming within the 
provisions of section 1 of the act must be filed in the proper local land 
office prior to July 1, 1912. Promptly upon the filing of such appli- 
cations, you will forward the same to this office by spmctaL LETTER, 
re such recommendation in the premises as the facts may war- 
rant, and a statement as to. the status ‘of the land involved. Each 
application should be accounted for on your appropriate schedule of 
serial numbers for the month in which the same was forwarded, 
showing the date of transmittal. 

2. Section 2 has reference only to contests anes prior to March 
8, 1911, and prior. to the withdrawal for national forest purposes of 
the lands involved. You will require applicants under said section 
to show their aarnennons at the time their applications are pre- 
sented. 

3. You will notify i proper forest officer of all action taken n by 
you under this act. 


Very respectfully, " - Freo Denver, 
C ommissioner, 
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BERGMAN ET AL. v. CLARKE. 
Decided April 7, L9fT. 


nORESe Lano SELECTION—CoNTEST—OCCUPIED LAND. 

- The requirement that a forest lieu selection shall be made of mocctipied - 
land is for protection of such legal rights as the occupant himself may have, 
and he only is entitled to question the selection on the ground that the land 
was occupied at the time selection thereof was made. . 

Forrest Lizu Srrection—Contrst—CHarce—OccuPieD LAND. — 

~The charge in an affidavit of contest against a forest lieu selection that the 
selected land. was occupied at the date of selection is not sufficient in the 
absence of a further charge that such occupancy .was adverse to the - 
selector. : 7 3 


_ Pierce, First Anes Secretary: 


Charles J. Bergman and James Mowat separately appealed from. 
decision of the Cent of the General Land Office of November 
2, 1910, rejecting their. contest affidavits against selection by C. W. . 
Clarke,’ No. eee under act of : une 4, 1897 (80 Stat., a0) for lands 
described as 8. 4 SW. 1, NE. 4 SW. 4, and NW. 4 SE. 1, Sec. 10, 
‘ sought to be pontested by Bergman, also N. 4 of S. 4, Sec. 34, sought 
to be contested by Mowa ut, all in TT. 15 N,, R. 6 W., W. M. , Olympia, 
Washington. 

July 24, 1899, Clarke fads selection. September 26, and Septem- 


ber 28, 1910, ieee Bergman and Mowat filed separate affidavits 


sealing to contest the selection as to the lands above mentioned. The 
affidavits were similar in form, alleging that when Clarke made his 
selection the land was settled upon and improved, and that the non- 
occupancy affidavit filed with the selection was untrue. Neither 
Bergman nor Mowat alleged any prior right to the land in themselves, 
nor ab their affidavits disclose who were. occupants of the land at 
| the time of selection. 
The case is in all material cre like that of James McAllister 
v. Clarke (unreported), decided by the Department October 8, 1910, 
wherein it was held: : | | 


So long as Bale makes no complaint against the selection and McAllister 
alleges no prior interest in himself, the existence of improvements is a matter 
of no concern to the United .States. a 

It was held in Mudgett v. Gosslyn (32 T D., 982), that the averuient of a 
prior inter est is necessary to protect the land department and persons dealing 
with it from interference, annoyance and delay to public business by meddle- 
some, mischievous or malicious and irresponsible persons. ; 

The selection of occupied land is not a fraud against the United States 
per se. It is of no concern to the United States so long as the land is non- 
mineral or otherwise not reserved for public use. The requirement that it 
shall be unoccupied is for the protection merely of such legal rights as the 
occupant may have, and he only ean avail himself of the fact that it was occu- 
pied at the time of the- selection. 
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For another reason, the affidavit does not state a cause of action. 
It does not state that the occupant at time of selection was holding 
adversely to the selector. For all that appears, the occupant may 
have caused or invited the selection to be made in his own interest - 
and for his own benefit and protection. In James Gentry v. Pacific 
-Live Stock Company, October 27, 1902 (unreported), the eee 
ment held: 


In the case of Myrick v. Thompson (99 U. §., 291, 296), the Supreme Court 
bad under consideration the act of July 17, 1854 (10 Stat., 804), which, among 
other things, authorized the location..of Sioux half-breed scrip upon “ unoccu- 
pied lands.” . It was there held: : 

“The provision authorizing the scrip to be located upon ‘ unoccupied lands’ 
was evidently framed for the benefit and protection of occupants of the land, 
and that if the occupant saw fit, as the plaintiff did in this case, to locate the 
scrip upon land occupied by himself, there could be no objection to the location, 
as the occupant might waive his right to object and abandon his occupancy, 
and that if he did, the effect would be to restore the premises to the condition 
of unoccupied land.” 

What the occupant might lawfully do bimself in such a case, he might law- 
fully permit, authorize, or procure another to do. So, in this case, the Pacific 
Live Stock Company might procure the selections to be made by Hyde in its 
interest, or might waive its right to select and permit him to make the selec- 
tions in his own interest. 

In the case of Myrick v. Thompson therein referred to and made 
authority for said decision, the court had under consideration a case 
arising under act of July 17, 1854 (10 Stat., 304), which inhibited 
selection of occupied land by location of Sioux half-breed scrip. 
Such scrip was permitted to be located only on unoccupied land 
and the locator was required to show and prove that the land he 
‘sought to select or locate was unoccupied. This was a statute ex- 
pressly excluding occupied land, and is controlling in this case, where | 
the statute merely requires selection “of vacant land open to settle~ 
ment.” As the affidavit does not negative the fact that the occupant 
was the person who procured and induced the selection, it states no 


cause of action or ground for hearing. 


ee 


CHARLES TACKETT. 
Decided April 7, (911. 


Scoee InDrIAN ALLOTMENT—RIGHTS OF HETRS. 
An allotment selection filed with the agent in charge during the lifetime and - 
on behalf of a minor entitled to allotment under the acts of Congress pro- 
viding for allotments of Sioux Indian lands, although ‘not seheduled or 
approved prior to allottee’s death, saves the allotment right. for the bene- 

fit of allottee’s heirs. 


Pierce, ferst Assistant Secretary: 


Appeal has been filed by Charles Tackett from your decision of 
August 24, 1909, denying his application for an allotment on the 
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Rosebud Indian Reservation, South Dales as sole heir of his minor — 
daughter, Ella Tackett, deceased. . 
Ella Tackett was hora, October 5, 1876, and died Aaodet 19, 1891, 
_ It appears that some time prior to ie dent Charles Tackett, natural 
guardian, filed for her a selection of land with the United States — 
Indian Agent in charge of the Rosebud Agency under the act of | 
March 2, 1889 (25 Stat., 888), but the same was never entered upon 
the schedule of allotments by the special allotting agent. She was 
duly enrolled as a Rosebud Sioux Indian and carried on the rolls 
until the date of her death. : | | 
_ Authority for the division of the Great Sioux Reservation into 
separate reservations and for allotments to the members of the 
various tribes or bands of Sioux Indians is found in the following 
acts of Congress: 

Act of March 2, 1889 (25 Stat., 888), which in section 8 thereof 
authorized allotments to heads of families, single persons over eight- 
een years of age, orphan children under eighteen years of age, and 
“ to each other person under eighteen years of age now living, or who 
may be born prior to the date of the order of the President directing 
an allotment of the lands embraced in any reservation.” The Presi- 
dent’s order directing allotments under said act is dated June 22, 
1898. It was provided in section 9— | 
that all allotments set apart under the provisions of this act shall be selected 
by the Indians, heads of families selecting for their minor children, and the 
agents shall .select for each orphan child... Provided, That if any one 
entitled to allotment shall fail to make a selection within five years after 
the President shall direct that allotments may be made on a particular reser-~ 
vation, the Secretary of the Interior may direct the agent of such tribe or 
band, if such there be, and if there be no agent, then a special agent appointed 
for that purpose, to make a selection for such Indian, which selection shall be 
allotted as in cases where Selections are niade by the Indians. | 
- The act further provided in section 10 that allotments thereunder 
should be made— 


by special agents. appointed by the President for such purpose, and the agents 
in charge of the respective reser vations on which the allotments are directed to 
be made, under such rules and regulations as the Secr etary of the Interior may 
from time to time prescribe. . 

Act of March 3, 1899 (30 Stat., 1364), een ratified the agree- 
ment of March 10, 1898, with Indians on the, Rosebud Reservation, 
and authorized allotments in severalty on said reservation “ to all 
children born prior to the date of the ratification of this agreement, 
then living,” in manner and quantity as provided in section 8 of the 
act of March 2, 1889. The act further provided that “where any 
Indians to whom allotments in severalty have been made in the field, 
have since died, such allotments shall be duly completed and ap- 
proved, and the lands shall descend to the heirs.of such decedents ” 
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in ee with the provisions of section. 11 of the act of March 2, . 
1889. 

Act of March a 1907 (34 Stat., 1015, 1048), which fie an ap- 
propriation for the allotment of lands in ‘the Sioux Reservation under 
the act of March 2, 1889— 


Provided, That hereafter the President shall cause allotments to be made 
under the provisions of said act to any living children of Indians. affected 
thereby who have not heretofore been allotted. 


Act of March 2, 1907 (384 Stat., 1230), which. chon ee the sale 
and disposition of a portion of the surplus or unallotted lands in | 
the Rosebud Reservation, and directed that allotment be made prior 
to the President’s proclamation opening said lands to settlement and 
entry— | | 
to each child of Indian papeniaee whose father or mother is or was, in case 
of death, a duly enrolled member of the Sioux tribe of Indians belonging on 
the Rosebud Reservation who is living at the time of the passage and appr oval 
of this act and who has not heretofore received an allotment. | 

Act of May 29, 1908 (35 Stat., 444), 1n section 17 thereof, pithor: 7 
ized allotments os be made adda: the proune of the act of March 
2, 1889— | 
to any living children of the Sioux tribe of Indians belonging on the Rose - 
bud Reservation affected thereby, and who have not heretofore been alloted, 
so long as that tribe is in possession of any tribal or reservation lands. 

‘Jt is shown that Ella Tackett was alive at the date of the act | 
of March 2, 1889, authorizing allotments to persons under eighteen 
years of age then living. It is also shown that an allotment selec- 
_ tion was made for her prior to her death, although never schéduled 
nor approved. This selection was filed with the agent in charge. 
The act of March 2, 1889, provides that allotments shall be made 
“by special agents appointed by the President for such purpose, — 
and the ‘agents in charge of the respective reservations on which | 
the allotments are directed to be made.” The law differs in this 
respect from that referred to in the case of Willie Dole (30 L. D., 
532), cited in instructions of December 8, 1908 (Circular No. 258), 
which law only provides that allotments shall be made by special 
agents appointed by the President for such purpose. It is therefore 
clear that Ella Tackett was entitled to an allotment, and that selec- 
tion thereof was made for her prior to her death. Instructions 
(14 L. D., 463); Florence May Ree (17 L. D., 142); and Opinion 
of the Assistant Attorney-General (85 L. D., 145). Her right was 
therefore a descendible one and consequently her heirs are entitled 
to the allotment the decedent herself would or should have received 
had she continued to live. : 

Your decision herein of August 24, 1909, is accordingly reversed. 
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ROY McDONALD ET AL. 
Decided Aprit ?, 1911. 


Minine CLAIM—SLATE DePosITS—PLACER. | 

‘Deposits of slate, which do not carry deposits of any other valuable mineral, 

when found in quantity and quality sufficient to render the land more 
valuable on that account than for agricultural purposes, are subject to 
appropriation under the placer mining laws. 
Prercs, First Assistant Secretary: 

May 4, 1905, Roy McDonald located surveyor-general’s scrip. ‘No. | 
461 A, on the W. 4 NE. 4, Sec: 5, T. 3 S., R. 22 W., 6th P. M., Cam- 
den, Arkansas, the register’s certificate, No. 350; aan the aa day. 
A special agent having made an adverse report, the Commissioner, » 
July 6, 1909, directed proceedings upon the following charge: 


The lands are most valuable for the mineral thereon, and were known to be 
mineral in character at the time the location was made. 


A hearing was had on the charge, the testimony being tien No- 
vember 29, 1909, from which the Commissioner, by his decision of 
November 4, 1910, affirming that of the register and receiver, found: 


It does not appear fr om the testimony that the land or any portion thereof . 
is valuable for slate, or that there was any valid subsisting location in conflict 
therewith. It is not ‘shown from the testimony that-the locations made upon 
the slate deposits, have been worked or developed to any great extent. From 
the testimony submitted this office is of the opinion that the land is not valuable 
for any deposits of slate which is known to exist on the land. 


' May 4, 1905, gece an located surveyor-general’s scrip No. 
1003 A, upon the NW. +4 of the same section. Peter Henen having 
filed a protest: that he on the owner of a portion of said tract under 
a mining location. upon which a valuable mine was situated, a hear- 
Ing was eld the testimony being taken October 2 and 3, 1907. The 
Commissionce, March 25, 1908, held that the protest was sustained, 
finding, inter alia: 


It is not material that the laud was sinitied under the location, as a lode 

claim. While deposits of slate may be regarded as placer deposits, the desig- | 
nation of same as 4 lode does not operate to negative its mineral character. The 
fact that the land is proven to contain slate, establishes its mineral character 
and the mining laws are applicable thereto, to the exclusion of all other laws. 
' The scrip location will, therefore, have to be canceled to the extent of its. 
conflict with the said mining claim, and a survey will be required ‘to show the — 
portion of any fractional subdivision remaining in the said location after such 
eancellation. oo : 


Upon motion for review, , the Commissioner, May G HOE, adhered 
to his prior decision, and incidentally said : 


The claim was located as-a lode claim without ceed to the lines of the pub- 
lic survey, though the mineral claimed is in the form of a placer deposit. 
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Upon appeal, the decision of the Commissioner was affirmed by the 

Department, February 25,1909. The scrip claimant thereupon made 
a segregation survey, the ‘plat being approved by the Commissioner 
November 13, 1909, and showing the so-called lode location of Henen, 
designated as * Fairview Lode No. 2,” conflicting 1 in part with the 
SE. 4 NW. i, and to the extent of 12 or 18 acres in the SW. + NE. 4 
Serip location No. 1003 A, excluding the portion of the SE. 4 1 ae 4 
so in conflict, was patented October 3, 1910. | 
_ December 30, 1910, the Conmisctover as to No. 461 A, modified 
his decision of. Novenibor! 4, 11), and held it for ere Menon as to- 
that portion of the SW. + NE. 4 Pia conflict with the Henen claim as 
shown by the segregation plat, ‘and from that action an appeal has 
- been duly taken. 
The a ect = in the findings ae that the deposits 
of slate on the W. 4 NE. i are valueless, and do not prohibit a non- 
mineral equisition: Pinch If the Henen claim were a valid lode 
location, whose boundaries had been properly marked, the same 
being prior to the scrip location, the Commissioner’s action would 
_ be correct, even if the vein had not been disclosed within the limits 
of the nonmineral entry. (Horn Silver Mining Company ». Florence _ 
L. Jones, Waterville 0584 and 05620, decided by the Department 
March 29; 1911.) However, if the deposit of slate is not a lode, 
but a placer, the location should have been made by legal subdivi- 
sions, nothing appearing in the record which would render the same 
jnipracticable. and the nonmineral portion thereof may be excluded 
- therefrom and included within a nonmineral entry. 

Slate is undoubtedly a mineral within the meaning of the ung | 
laws: 

Marble and slate are mineral substances, and as such their existence on land 
in quantity and quality sufficient to render the land more valuable on. that . 
account than. for agricultural purposes, makes such land mineral land within 
the meaning of the mineral laws. 4 

. [Schrimpf e¢ al. v. Northern Pacific R. R. Co. et al., 29 L. D., 327, at p. 328.] 

As early as 1874, a valuable deposit of slate was permitted to be. 
patented under the placer law by the General Land Office (Sickel’s 
Mining Laws and Decisions, 1881, p. 487); and in the present case 
the Commisioner has likewise held the deposit to be placer. The 
distinction between.a lode and a placer deposit was exhaustively 
considered by the Department in the case of Henderson e¢ aé v. Ful- 
‘ton (35 L. D., 652), the material under consideration being marble; 
and much of what was said there is applicable to the present question. — 
At page 683 the Department said: . 


a vein or lode to be jocatable and patentable under the mining laws, must 
possess the elements of rock in place Deanne: ohe or more of the minerals 


DECISIONS RELATING TO THE PUBLIC LANDS. _ 9 


specified in the statute [gold, silver, cinnabar,-lead, tin and copper], or some 
other mineral that would be embr aced within the added words * other. valuable 
deposits. ed 


And at page sds 


the Department is clearly of opinion that the deposits of marble in the claims 
- In question are not vein or lode deposits within the meaning of the statute, 
and that the lands embraced in the entry are therefore not subject to location 
and patent under the provisions applicable to-vein or lode claims. This is not 
because the deposits are not “in vein or lode formation,” as stated in your 
. office decision, but rather, or at least primarily, because the deposits are not 
of the kind, or character, contemplated by sections 2320 and 2322. The marble 
involved is not mineral-bearing rock in the sense of the statute. There is no 
claim or contention that it contains even a trace of.any of the minerals named 
in the statute, or of any other mineral substance, distinct from the rock itself. 

So here there is no claim or proof that the slate deposit carries any 
other mineral, and the Department is satisfied that the deposit is 
placer and not lode. It follows that the action of the Commissioner 
in segregating the Henen claim as a lode was erroneous, and the ex- 
clusion of the mineral land in the SE. + NW. 4 from agricultural 
entry should have been by the appropriate legal subdivisions. 

The decision in the case of Henen vw. McDonald was limited to the 
land there in controversy, and was in no sense an adjudication of the 
character of the land in the remainder of the so-called lode location, — 
and this having been now found to be nonmineral, the scrip location 
for the W. 4 NE. + should be allowed in its entirety. However, as 
Henen is not a party to the present proceedings, notice hereof should 
be given him and opportunity afforded to make a showing as to the 
mineral character of that portion of the SW. 4 NE. 4 claimed by him, 
and if this is prima Tacie sullicient, a further eee should then be 
held. 

The decision of the Commissioner is accordingly reversed, and the 
matter remanded for further proceedings in harmony with the above. 


DALLAS SHAW. 
Decided April 7, 1911. 


Sioux INDIAN ArrortmMentT—Ricuts or Hetrrs. 

The various acts of Congress authorizing allotments of Siowx Indian lands 
contemplate allotments only to living persons; and where one entitled to 
allotment dies without allotment having been made or selection therefor 
filed by him or in his behalf, the right perishes with him and his heirs are 
not entitled to allotment based upon his right. | 


- Prerce, First Assistant Secretary: 
Appeal has been filed - by Dallas Shaw from your decision of 
September 29, 1910, denying his application for an allotment on‘the 
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Rosebud Indian Reservation, South Dakota, as sole heir of his minor 
son, Levi Shaw, deceased. | 

Levi Shaw was born May 1, 1888, and died iat 17, 1889. It 
-is alleged that he was enrolled at the Rosebud Agency, but no allot- 
ment was ever made to him, nor was any selection ever filed in his 
behalf. 

Authority for the division of the Guede: Sioux Reservation, into 
separate reservations and for allotments to the members of the vari- 

ous tribes or bands of Sioux Indians is roan] in the following acts 
of Congress: 

Act of March 2, 1889 (25 Stat., 888), which in section 8 thereof 
authorized allotments to heads. of families, single persons over 
eighteen years of age, orphan children under eighteen years of age, 
and “to each other person under eighteen years of age now living, 
or who may be born prior to the date of the order of the President 
directing an allotment of the lands embraced in any reservation.” 
The President’s order directing allotments under said act 1s dated 
June 22, 1893. . It was provided in section 9— 
that all allotments set apart under the provisions of this act ‘shall be selected 
‘by the Indians, heads of families selecting for their minor children, and the 
agents shall select for each orphan child . . . Provided, That if any one 
entitled to allotment shall fail to make a selection within five years after the 
President shall direct that allotments may be made on a particular reservation, 
the Secretary of the Interior may direct the agent of such tribe or band, if 
such there be, and if there be no agent, then a special agent appointed for that 
purpose, to make a selection for such Indian, which Selection shall be allotted 
as in cases where selections are made by the Indians. 


The act further provided, in section 10, that allotments thereunder 
should be made— _ 
by special agents appointed by th the President for such purpose, and the agents 
in charge of the respective reservations on which the allotments are directed 
to be made, under such rules and regulations as the Secretary of the Interior 

may from time to time prescribe, 

Act of March 3, 1899 (30 Stat., 1364), which ratified the agreement 
of March 10, 1898, with Indians on the Rosebud Reservation, and 
authorized allotments in. severalty on said reservation “to all 
children born prior to the date of the ratification of this agreement, 
then living,” in manner and quantity as provided in section 8 of the 
act of March 2, 1889. The act further provided that “where any 
Indians to hor allotments in severalty have been made in the field, 
have since died, such allotments shall be duly completed and Ape 
proved, and the lands shall descend to the heirs of such decedents ” 
in accordance with the Provision: of section 11 of the act of March 2, 


1889,. 
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Act of March 1, 1907 (34 Stat., 1015, 1048), which made an ap- 
propriation for the allotment of lands in the Sioux Reservation 
under the act of March 2, 1889—_ 


Provided, That hereafter the President shall cause allotments to -be made 
under the provisions of said act to any living children of Indians affected 
uneteny who have not heretofore been allotted. 

~ Act of March 2, 1907 (84 Stat., 1230), which authorized the sale 
_ and disposition of a portion of the surplus or unallotted lands in the 
‘Rosebud Reservation, and directed that allotment be made prior to 
_ the President’s proclamation opening said lands to settlement and 

entry— : 
to each child of Indian éabaniace whose father or mother is or was, in case 
of death, a duly enrolled member of the Sioux tribe of Indians belonging on 
the Rosebud. Reservation who is living at the time of the passage and approval 
of this act and who has not heretofore received an allotment. | | 

Act of May 29, 1908 (35 Stat., 444), in section 17 thereof, author- 
ized allotments to be made ence the provisions of the act of March 
2, 1889— : 3 


to any living children of the Sioux tribe of Indians belonging on the Rosebud 
Reservation affected thereby, and who have not heretofore been allotted, so 
long-as that tribe is in possession of any tx ibal or reservation lands. — 

Levi Shaw was living at date of the passage of the act of March 2, 
1889, as contemplated in section 8 of said act authorizing allotment 
“to each other person under eighteen years of age now living.” .But 
no selection was ever filed for him, nor allotment made prior to his 
death, either by a special agent appointed by the President for such 
purpose, or the agent in charge of the Rosebud Agency. The provi- 
sions of sections 8 and 9 of the act of March 2, 1889, relating to 
allotments on the Sioux Reservations, are practically the same as_ 
those in sections 1 and 2 of the general allotment act of February 8, 
1887 (24 Stat., 388). In letter of August 21, 1889, to your office, the 
‘opinion was expressed that it was not the intention of the act of 1887 
to authorize allotments to members of any class not in being at the 
time allotments are actually made. The question there arose upon a - 
letter to your office from the special agent engaged in allotting lands 
_ to the Yankton Indians, in which he stated that he was allotting to 
all who were living at the date of the act of February 8, 1887, or who | 
were born before the date of the order of the President directing 


4 allotments, whether they had since died or not. Subsequently, your 


office requested to be advised as to whether allotments should be 
made to Sioux Indians who died after complying with the provi- 
sions of section 18 of the Sioux act of March 2, 1889, as to election 
and filing their applications in the local land aie The Department’s 
attention was called to the opinion expressed in its letter of August 
21, 1889, relative to the general allotment act of 1887. In. reply to 
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the request there was transmitted to your office an opinion by the 
Assistant Attorney-General, wherein, after holding that allotments 
should be made in the instance cited, it was said: 


Nor is this view in conflict with the departmental decision referred ‘to. rela- 
tive to allotments under the act of 1887. In that case, there had been no selec- 
tions made, and hho applications filed in the local office as required by law, and 
_ the Acting Commissioner in his letter of August 20, 1889, says: “Heads of 
families and single persons over eighteen are required to select for themselves, 
and to do this must be alive. No provision is made for the selections of persons 
not alive, and I see nothing in the act which contemplates such selections.” 
In the case presented selections have been made, and it only remains for the 
Department to carry out the wishes of those authorized to make the same to 
secure to the heirs of the applicants the use of the lands so selected. 

I am therefore of opinion, and so advise you, that where selections of land 
have been received in the local land office under the. provisions of said section 
thirteen of the act of 1889, and there are no prior valid claims thereto, the 
same should be duly allotted, and in case of the death of the allottees prior. to 
such approval, patents should issue as: required in said section eight. | 


Instructions were given to the special allotting agent, Rosebud 
Agency, October 10, 1908, in which, after referring to the various 
acts ‘for allotments on the Sioux reservations, the regulations there- 
under, and departmental decisions bearing on the subject, it was said: 


From this and other decisions cited herein, it appears that where an Indian 
otherwise entitled to an allotment dies prior to the time application for an 
allotment is made by him or in his behalf to a special allotting agent or some 
other officer of the Indian service, directed by the Secretary of the Interior to 
make allotments, or selection is made for him by such officer, the Tight the 
decedent would have had to an allotment had he continued: to live, ceases ; 
that such right is not descendible, and consequently his heirs are not entitled 
to the allotment the decedent himself would have received had he continued to 
live. 2 

eS # rs ie 
It appears from the decisions referred to that if application is made by an 
Indian entitled to an allotment or by some one in his behalf, or selection is 
made for him by the allotting officer as outlined herein, and such Indian 


fs - ok 


dies after such application or such selection, his heirs are entitled to have con-. 


firmed to them the allotment which the Indian himself ene have received 
had he continued to live. 
K : ok *e * * or : 38 

Under the provisions of the act of May 29, 1908, it is believed that allotments 
are to be made to any living children of the Rosebud tribe so long as that tribe 
is possessed of any unallotted tribal land; the words “any living children ” to 
be construed to mean only those children by or for whom selections have been 
made during their lifetime and properly filed with the officer in charge of the 
reservation, or the allotting agent. Such application may be made at any time 
during the lifetime of the child to the agent or other ‘officer in charge of the 

reservation to which the applicant belongs. 


December 8, 1908, instructions (Circular No. 258) similar to the 


above were issued to special allotting agents. generally, and for the 
information of the allotting agents engaged in work on any of the 
diminished reservations into which the former Great Sioux Nation 
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was divided by the act of March 2, 1889, the last paragraph. above 
was quoted in said circular. 

As showing the construction placed upon allotment acts prior to 
that-of March 2, 1889, and subsequent Sioux acts, reference is here 
made to the act of March 3, 1885 (23 Stat., 340), pains for allot- 
ment of lands in severalty to the Indians of the Umatilla Reservation 
in Oregon. There was no limitation in said act as to persons “ now 
living,” “then living,” etc. Yet in the instructions issued to the 
allotting agents under said act, the question arose as to “‘ whether or 
not a person living at the time of making the agreement’and who has 
since died is entitled through his or her. heirs to receive an allotment 
of land.” It was said in the instructions: “All persons now living — 
‘whose names appear on the census rolls of 1887, are entitled to and 
will be given allotments; ” and further on therein it was stated: 

The inspector states that he informed the Indians that in his opinion de- 
ceased parties had no right and that allotments were only to be given to those 
living at the time of making the allotments. Upon this subject I have to say 
that allotments will be made only to those who are living when the allotments 
come to be made. The heirs of an Indian who was living at the date of the 
acceptance of the act of 1885 by the Indians and who has since died cannot 
have the allotments to which the deceased party would have been entitled had 
he lived. | 

The various acts relating to dilotinentte to members of the Sing 
tribe refer to ving children. The act of 1889,.after providing for 
allotments to heads of families, single persons over eighteen years of 
age, and to orphan children under eighteen years of age, “ located ” 
on the reservation, authorized an allotment to be made “to each 
other person under eighteen years of age now living, or who may be 
born prior to the date of the order of the President directing an 
allotment.” ‘The act further provided all allotments should be se- 
lected by the Indians, “ heads of families selecting for their minor 
children, and the agents shall select for each orphan child,” with the 
proviso that if any Indian should fail to make a selection within. 
five years after the President’s order, then the Secretary of the 
Interior might direct the tribal agent or special agent appointed for 
the purpose to make a selection for such Indian. Clearly, under the 


| ‘requirement to select for themselves, the Indians must be alive. No ~ 


‘provision is made in any of the acts authorizing parents to make 
selection on account of their deceased children. Furthermore the 
act of 1889 provides that upon the approval of allotments, the Secre- 
tary of the Interior “ shall cause patents to issue therefor in the name 
of the allottees, which patents shall be of the legal effect, and declare — 
that the United States does and will hold the land thus allotted for 
the period of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been made, or, in, 
case of his decease, of his heirs,” again indicating that allotments 
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are to be made only to living persons, and that ce become bene- 
_ ficiaries only after allotment selections have been made. The same 
thing is also clearly indicated by the language employed in the acts 
of March 3, 1889, and March 1, 190%, the latter providing for allot- 
ments to any’ living children. 

The rule has become well settled, aad every intendment of the 
various Sioux acts is to the effect that allotments are only authorized 
to children in being at the time the same are made: that is, that: 
‘selection can only be made for or in behalf of living persons. It fol- 
_ lows that, if selection has regularly been made by or for a person 
in being, so that nothing remains but the scheduling and approval of 
such selection, then a riche: is initiated and secured which can be con- | 
_ firmed for the benefit of the heirs.- Florence May Ree (14 L. DZ 

142); Opinion, Assistant Attorney-General (85 L. D., 145) in what 
is known as the Kiowa, Comanche, and Apache children case. 

The opinions expressed in what is known as the Bush Otter case 
(12 Opinions, Assistant Attorney-General, 133) under date of April 
11, 1896, have not been followed by the Department as being appli- 
eable te allotments to- deceased minor children on the Rosebud 
Reservation. 

Your decision herein denyinw the application of Dallas Shaw, for 
allotment as heir of Levi Shaw, is hereby affirmed, it appearing ‘that 
be was not living at the time such application was made and no 
selection was made for him prior to his death. 


FRANCES CAJUNE. 
: ‘Decided April 8, 1911. 


INDIAN ALLOTMENT ON PuBLIC Domarn—<AcT oF Marcon 8, 1909. 
The act of March 8, 1909, authorizing allotments to Indians on the public 
‘ domain, was repealed by section 17 of the act of June 25, 1910, without a _ 
saving clause as to previously filed applications, and. the Department is 
therefore without authority to allow. applications for allotment under that 
act subsequent to the repeal, notwithstanding they may have been “ 
prior to and were pending on that date. 


Perce, First Assistant Secretary: 

Frank Cajune,-on behalf of his minor daughter frances Cajune, 
has appealed from decision of the General Land Office dated July 20, 
1910, rejecting Indian allotment application. No. 04800, filed June 
20, 1910, for the SE. 4 NW. i and NE. + SW. 4, Sec. 9, T. 159 N., 
R. 28 W., Cass Lake, ‘Neaneeate. under the act of March 3, 1909 (35, 
Stat., 7 81, 782), which provides: | 

That the Secretary of the Interior be, and he hereby is, authorized, under the - 


direction of the President, to allot any Indian on the public domain who has 
not heretofore received an allotment, in such areas as he may deem proper, 


DECISIONS RELATING TO THE PUBLIC LANDS. . = 15 


not to exceed, however, eighty acres of agricultural or one hundred and sixty 
acres of grazing land to any one Indian, such allotment to be made and patent 
therefor issued in accordance with the provisions of the act of February 
eighth, eighteen hundred and eighty- seven elWenlrour Statutes at nore 
three hundred and eighty-eight). 

The act of March 3, 1909, was repealed by section 17 of the act of 
June 25, 1910 (36 Stat., 855, 859), without a saving clause as to 
previously filed applications, and sections 1 and 4 of the act of Feb- 
ruary 28, 1891, were amended. August 3, 1910, the Department 
approved a holding of the General Land Office that applications 
filed under the act of March 3; 1909, and not approved, should be — 
rejected. The holding was on the ground that such applications | 
being still inchoate at the date of the act repealing the provisions of 
law under which they were made, and in the absence of a saving 
clause in the repealing act, authority no longer existed to allow such 
_applications, and cnplicants were required to stand on their rights, 
if any, under the general allotment act. — , 

The action taken in this class of cases is in accordance with well 
known canons of statutory construction: 


The general rule is that when an act of the legislature is repealed without a 
saving clause, it is considered, except as to. transactions past and closed, as 
though it had never existed. Rights depending on a statute and still inchoate, 
not perfected by final judgment © or reduced to possession, are lost by repeal 


or expiration of the statute. Powers derived wholly from a statute are. 


extinguished by its repeal. Acts done under a statute whilst it was in force 
are good; and if a proceeding is in progress, in fieri, when the statute is 
- repealed, and the powers it confers cease, it fails, for it can not be pursued. 
{ Lewis’s Sutherland Statutory Construction, Vol. 1, Secs. 282, 288, and 285.] 


~The decision of the General Land Ottfice herein 3 1S affirmed. 


COLLECTION. OF RECLAMATION WATER- RIGHT CHARGES BY 
SPECIAL FISCAL AGENTS. a . 


| Re GULATIONS. 


DEPARTMENT OF THE INTERIOR, 
Washington, Apri 8, 1911. 
Po Prosect ENeIneers, Cuter CLERES, 
: AND Sprora, Fiscan Acents. | 
‘The following instructions are supplementary to the circulars of 
May 27, 1908, and July 8, 1908 (87 L. D., 18, 16), in so far as they 
prescribe the method of transmitting to roccivers of local land offices 
_ the money collected by special fiscal agents. 
1. Where remittances can be made by bank draft more advanta- 
geously than by postal money order, the following procedure may 
be adopted, 
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2. Arrangements should be made by ne special fei agent with a 
bank (preferably a national bank) from whom drafts are to be pur- 
chased each day covering the amount collected. The drafts should 
be drawn in the name of the special fiscal agent as agent for the 
water users, in the following form: “John Doe, Agent.” The drat 
should contain no reference to his official title. 

3. The draft should be indorsed by the special fiscal aoeae. as 
agent, namely, “John Doe, Agent,” and transmitted together with 
duplicate copies of all receipts (Form 7-459) to a bank, preferably 

the U. S. Depository in the city where the office of the receiver of. 
- the local land office is located. A copy of the letter of transmittal 
’ should be sent to the receiver. 

4, Arrangement should have been pr vis made with the bank 
to which draft is sent, for the immediate conversion. of the draft into 
lawful money, namely, gold and silver coin, Treasury notes, United 
States notes, or notes of national banks, and for the immediate de- 
livery of gich money, together with the copies of all receipts (Form 
7-459), to the receiver of the local land office. : 

5. Special fiscal agents shall collect from. the water users, in addi- 
tion to the amount of water right charges, sufficient to cover the 
actual cost of the draft. Drafts are Guy issued at a charge of 10¢ 
_ per hundred dollars. 

6. In order to protect the special fiscal agent and the utes users 
against loss in transit, he should secure from the bank issuing the 
drafts a bond of sufficient amount, running to the special fiscal agent: 
as agent of the water users interested in the funds with which the 
drafts are obtained. | 7 

: Prank Panod: 
Acting Secretary. 


—————— 


| GROS VENTRE AND OTHER INDIAN LANDS—ACT MARCH 3, 1911. 
Instructions. 


Deparrmenr OF THE INTERIOR, | 

GENERAL Lanp Ontan 

+ Washington, April &, 1911. 
REGISTERS AND RECEIVERS, 

United States Land O fitces, 
Great Falls, Glasgow and Havre, Montana. 
Gunttemen: Your attention is directed to the act of Congress 
approved March 3, 1911 (Public No. 462), entitled— | 


An act to amend section three of the act of Congress of May first eighteen 
hundred and eighty-eight and extend the provisions of section twenty-three 
hundred and one of the Revised Statutes of the United States to certain lands 
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in the State of Montana embraced within the provisions of said act, and for 
other. purposes. 


Said section 3 of the act of May 1, 1888 (which ratified and con- 
firmed an agreement with the various tribes or bands. of Indians 
residing upon the Gros Ventre, Piegan, Blood, Blackfeet and River 
Crow Reservations), as amended, reads as follows: _ | 
. That lands to which the right of the Indiaus is extinguished. under the fore- 
going agreement are.a part of the public domain of the United States and are 
open to the operation of laws regulating the entry, sale or disposal of the 
same: Provided, That no patent shall be denied to entries heretofore made in ~ 
good faith under any of the laws regulating entry, sale or. disposal of public 
lands, if said entries are in other-respects regular and the laws relating thereto 
have beeu complied with. 

_ The above legislation affects a that Jace which became ahs 
ject to entry under the act of May 1, 1888 (25 Stat., 113), including ~ 
‘the lands south and east of the Missouri River and north of the. 
township line between townships twenty-two and twenty-three, 
north, which was detached from thé Miles City land district and 

made a part of the Glasgow district Dy Executive Orders of neve 
ruary 15 and 21, 1908. 

In disposing - the lands above referred to you will bear in mind 
that the said section 3, as amended, does not permit commutation of 
entries made under the enlarged homestead act of February 19, 1909 
(35 Stat., 639), or under the act of June 29, 1910 oe Stat., 583). 

Very pepe: | 7 
io Deer, | 
a Commissioner. 

Approved: | | 

Frank Pirrcr, 
Acting Secretary. 


WILLIAM DAWSON. 
Decided April 17. 1911. 


Mining Craims—TUNNEL—HXPENDITURES. - | é 
Expenditures on a tunnel located under section 2328, Revised Statutes, may be 
credited toward meeting the requirements of the statute with respect to 
expenditures: as to all existing claims in fact benefited thereby where. the 
_ prerequisite conditions of contiguity and community of interest are present. 


| PATENT PROCEEDINGS—NONCONTIGUITY. 


Where a number of valid lode locations, forming upon the ground a con- 
tiguous group, are embraced in a single application for patent, upon which © 
due publication and posting of notice has been had, and the application is. 
rejected as to one of the claims because of insufficient patent improvements, - 
the remainder of the claims, although not in themselves contiguous, may 
be retained and- embraced in a single entry and patent, . 


95464° —VOL ee 
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PIERCE, First Assistant Secretary: | | 
October 21, 1907, William Dawson filed at Vancouver, Washing- 
ton, an application for patent No. 02429, for a group of five lode loca- 
tions, known as Kangaroo Nos. 1, 2, 3,4, and 5, survey No. 801. After 
due proceedings final receipt issued February a 1908, the same being 
indorsed “ registered certificate not yet issued,” a protest by the For- 
est Service having been filed, This protest was withdrawn February 

3, 1910. 

- The improvements as returned by the deputy mineral surveyor 
were as follows, all of them being accredited by him as common to 
the entire group: Kangaroo No. 1, a tunnel 5’ x 6’ x 100’, $1,400; log 
cabin, used as a house for laborers working upon the land, $50; Kan- 
garoo No. 4, an open cut 10’ x 16’ x 5’ deep, $200; Kangaroo No. 5, a 
tunnel 5’ x 6’ x 85’, $490; a cabin, used as a house for laborers on the 
land, $50, also the last 40 feet of a tunnel 5’ x 6’ x 70’ on the “ Kan- 
-garoo tunnel claim,” $560, which it was stated would intersect the 
Kangaroo lode upon which the locations were. made at a depth of 
900 feet, from which depth all the locations could be worked, the plan 
of future development being to drive this tunnel. for the working 
tunnel of all the claims. The portal of this tunnel is distant about 
9,000 feet in an easterly direction from the east side line of the Kan- 
garoo No, 8. 

March 23, 1910, the Commissioner held that inasmuch as the sili: 
cation appeared to be for a group of mining claims, and as reliance . 
was had upon a common improvement, the pinnate would be re- 
quired to furnish a further showing as to the total number of loca- 
tions embraced in the group, their ownership, their relative situa- 
tions properly delineated upon an authenticated plat or diagram, the 
extent and value of the work done in the tunnel succeeding the date ~ 
of each location or the date when common ownership took place and 
prior to the expiration of the period of publication of notice of appli- 
cation for patent, and why all of the tunnel should not be accredited 
for the benefit of the lodes embraced in the application, citing the 
cases of James Carretto and Other Lode Claims e L. D., 361), and 
- Aldebaran Mining Co. (36 L. D., 551). | 

In response thereto the claimant submitted a statement ti the 
Commissioner, as follows: — 


I beg leave to state that I am the owner of the above-named lode mining 
Claims, for which application for patent is now pending before your office, 
and that I am also the owner of the Meta lode mining claim, and the Kangar 00 
tunnel claim, and that I was the owner of all of said claims at the time I 
filed application for patent for the Kangaroo group of claims above described, 
and also at all of the times during which the work was being done upon the 
tunnel as described in your letter of March 23, 1910. The 70 feet of tunnel 
work referred to in your said. letter, was done in prosecuting the work upon 
‘the tunnel upon said tunnel claim which was run for the purpose of developing 
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the said Tutieane group of clainis, and also the said Meta claim, for which 
application for patent has not yet been made. The portal of said tunnel is 
upon the said Meta lode claim, and the said tunnel was driven along the line 
of the. said Kangaroo Tunnel Claim, for the purpose of crosscutting, at a 
considerable depth, the lode of said Kangaroo group, and also any lodes upon 
the said Meta lode claim. It. was considered by the U. 8. Deputy Mineral 
Surveyor that only 40 feet of the said 70 foot tunnel would be required to 
make proof upon the said Kangaroo group, and that the remaining 30 feet 
of said tunnel might be applied upon the said Meta lode claim. However, 
if in your opinion all of the labor performed upon said 70 foot tunnel is 
required upon said Kangaroo group, I am willing to consent that all of the same 
be accredited to said group of claims. I am not the owner of any other 
mining claims in the vicinity of the Kangaroo group, than hereinbefore named, | 

None of the labor performed upon said 70 foot tunnel was performed at the 
date of the location of any of the mining claims hereinbefore: mentioned, and 
all of. said work upon said tunnel was performed prior to the expiration of 
the period of publication of notice of application for patent for said Kangaroo 
group, and after I eee. the owner of all of said mining claims herein 
mentioned. | 

Hereunto I have attached a blue print map syoecne the relative location 
of the said Kangaroo group of claims, the Meta lode eae and also the 
said 70 foot tunnel, : 


The blueprint shows the 70-foot tunnel to be located within the 
boundaries of the Meta lode claim. The line of the tunnel location 
has been surveyed and apparently marked at intervals on the ground, 
according to the regulations, and runs in a southwesterly direction, — 
crossing, as projected, the Kangaroo No. 2 near its north end line. 

October 12, 1910, the Commissioner held the application for re- 
jection, fading that no portion of the 70-foot tunnel could be ac- 
credited.to the Meta lode or the lodes embraced in survey No. 801 
as a common improvement because of noncontiguity, citing the case 
of the Copper Glance Lode (29 L. D., 542). From that action the 
claimant has prosecuted an appeal. 

The claims here in question form a contiguous group joined end 
to end and running in a southeasterly and northwesterly direction, 
as follows: beginning at the south, the Kangaroo No. 5, No. 4, No. 1, 
No. 2, No. 8. According to the record they are located upon a 
ledge, bearing gold, silver, and lead, which dips in an easterly 
direction at an average angle of about 5 degrees. From the south 
end of the Kangaroo No. 5 to the line of the tunnel as projected 
there is an ascent of 800 feet and to the north end of the Kangaroo 
No. 3 of about 1,200 feet. Nos. 1 and 2 were originally located 
December 5, 1902, Nos. 4 and 5 April 2, 1903, and No. 3 September 
14, 1904. Nos. i, 2, 4, and 5 came into the ownership of Dawson 
August 81, 1903. September 14, 1904, Dawson located the “ Kan- 
garoo caandl ” claim, stating the purpose of the tunnel to be “ dis- 
covering and working veins, lodes, or deposits on the line thereof, 
cutting the Kangaroo lode, and working the Kangaroo lode.” 
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August 1, 1905, he executed an , amended notice thereof, stating it 
to be “for the purpose of developing the Kangaroo proup of lode 
claims and also for the purpose of discovering any mines or mineral 
lodes along the course thereof.” The record does not show when the 
Meta claim was located, but it is apparent that it had passed into ~ 
the ownership of Dawson by September 14, 1904. 

The basis of the Commissioner’s Helding is that the Meta and the 
claims.embraced in the application for patent. being noncontiguous, 
the 70-foot tunnel could not be considered as a common improvement, 
and therefore no part of it could be accredited as a patent expendi- 
_ ture. The apportionment of any part of the tunnel to the Meta claim 

appears to have been due to an erroneous construction of the law by 
the deputy surveyor, and the claimant in his showing to the Com- 
missioner distinctly stated that he was willing te have all the tunnel 
accredited to the Kangaroo group. The case therefore is not one of 
an improvement common to the Meta claim and the Kangaroo group, 
but one of a tunnel located outside of a contiguous group of mining 
claims held in common ownership, for whose development it is being 
driven and which, therefore, leaving. out of consideration for the 
moment that it is the basis of a tunnel site, can properly be accredited 
-tosuch group. See case of Copper Glance Lode, supra. 

The tunnel locatién or site was evidently made under Section 2323, 
Revised Statutes, which provides: 
~ Where a tunnel is run for the development of a vein or lode, or for the dis- 
covery of mines, the owners of such tunnel shall have the right of possession 
of all veins or lodes within three thousand feet from the face of such tunnel 
on the line thereof, not previously known to exist, discovered in such tunnel, 
to the same extent as if discovered from the surface; and locations on the line 
of such tunnel of veins or lodes not appearing on the surface, made by other 
parties after the commencement of the tunnel, and. while the same is being 
prosecuted with reasonable diligence, shall be invalid; but failure to prosecute 
the work on the tunnel for six months shall be considered as an abandonment 
of the right to all undiscovered veins on the line of such tunnel. 


The act of February 11, 1875 (18 Stat., 315), provides that— | 


where a person or company has or may run a-tunnel for the purpose of de-- 
veloping a lode or lodes, owned by said person or company, the money so ex- — 
pended in said tunnel shall be taken and considered as ere on said lode 


or lodes. 

Under the latter act it would seem sea that a tunnel driven datdes 
the provisions of section 2823, Revised Statutes, for the development 
of lodes can be accredited as an improvement, common thereto, 
whether the purpose is to claim any blind veins miecovered on oa line 
of the tunnel or not. : 


A tunnel site located under section twenty-three hundred and Gedy tise. 
of the Revised Statutes may be utilized for development purposes. One may 
lose the right to the tunnel site (as a means of discovery.) by failure to prose- 
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cute the work with reasonabie. diligence. Yet the work thereon may be credited 

on assessment work on claims which are in fact benefited by it, the prerequisite 
conditions of contiguity and community of interest being present.—Lindley on . 
Mines, Second Edition, Volume 2, page 1172, and the case of Fissure M. Com- 
pany v. Old Susan M. Company, 22 Utah, 438, 63 Pacific, 587, there cited. 

The 70-foot tunnel therefore may be properly accredited to the 
- Kangaroo group, one-fifth of its value being apportioned to each 
claim. (See case of James Carretto and Other Lodes, supra.) 
- On the basis of its value as returned by the deputy surveyor, the 
tunnel represents an expenditure of $900, or $196 for each of the five 
claims. The question therefore remains whether, applying this, there 
is a sufficient proper expenditure to pass the group or a contiguous 
part therof to final certificate and patent. | 

All of the improvements were accredited by the depts surveyor 
as common to the entire group, but as stated by the Department in 
the Carretto case, supra, at page 364— | | 

‘The entire body of claims held in common, the group as it is ordinarily 
denominated, not the individual claims separately considered, is the beneficiary 
_on the one hand, while on the other the common improvement in its entirety 
is the means or agency effecting the common development or the community | 
benefit. Such benefit accrues and attaches to, and becomes available for, 
the claims as a body, not individually, by the very reason of the construction . 
of the common improvement and as soon as the construction takes place. The 
physical act of sinking a shaft, or driving a tunnel, which is a common im- 
provement, makes this so; not the certificate of the se -general to that 
effect. A 

There are no improvements within the surface lines of the Kan- 
garoo Nos. 2 and 3. The log cabins, as far as here shown, can not be 
considered as development work. (See case of Crowned King Min- 
ing Company, Tough Nut No. 2 and Other Lodes, Sune 18, 1906, 
unreported. ) 

The open cut on Kangaroo No. 4 1s situated near its south end 
line on the west side of the lode line at right angles to the strike.. 
While this may be properly accredited to the Kangaroo No. 4, it is 
in no sense a common improvement. The tunnel-on Kangaroo No. 5.is 
situated near its north end line and is run in a westerly direction on 
the west side of the lode line at right angles to the strike. This tun- 
nel does not tend to develop the remaining claims and can not there- 
fore be applied as a common improvement. The tunnel on the Kan- 
garoo No. 1, its portal being higher in elevation, does not in any 
way tend to develop Kangaroo Nos. 4 and 5, but may, if no other | 
objection appear, be properly accredited to Kangaroo Nos. 1, 2, and 
3. Applying the above observations to the different Claims, the fol- 
lowing | is the result: 7 


Kangaroo No. 4, one-fifth interest in tunnel_2.------ $196. 00 
Gut 10” x 15’ x 5’_------—- ado, ae at eee eee eee 200. 00 


Total ne en eee: $396. 00 
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| Kangaroo No. 5, one-fifth interast in OTC eee ee ® beeen $196. 00 
MUO MOS BO ano eee soles ee a ee MAO, OO 
i Si te tre et ns eee $686. 00. 
Kangaroo Nos. 1, 2, and 38 (each), one fifth interest in tunnel___-_ $196. 00 . 
One-third interest in tunnel on Kangaroo No. 1_ ~~~ ee 466. 663 — 
217 | ee Cee ee a RP ee ee oe re eee $662. 663 


It is therefore apparent that the application as to Kangaroo No. 4 
- must be rejected, and the decision of the Commissioner to that extent 

is affirmed. The rejection thereof leaves the Kangaroo No. 5 non- ' 
contiguous, as far as the entered area is concerned, to Nos. 1, 2, 
and 3, and the question arises, whether they may. nevertheless be so 
embraced in one entry and patent, since they form part of a group 
of valid lode locations contiguous upon the ground and embraced in 
a single application for patent, upon which due postings of notice 
and publication have been had. Notwithstanding that the practice 
in such cases has commonly been to impose a further cancellation 
of one or the other of the so-detached claims or groups, the conditions 
disclosed by this record are deemed to invite further and particular 
consideration of that question. 

In the case of Champion Mining Company (4 L. D., 362) the 
Department, following the decision of the Supreme Court i a the case 
of Smelting Company v. Kemp (104 U. S., 636), held that an applica- | 
tion for the survey of a claim embracing’ several contiguous lode loca- 
tions should be granted, reversing the previous practice obtaining 
under the circular of July 6, 1883 (10 C. L. O., 191). In the case of 
. Smelting Company v. Kemp, the Supreme Court considered a placer 
patent, issued March 29, 1879, for 164.61 acres, to one Thomas Starr, 
the patent embracing 12 or 15 locations, all included in one applica- 
tion for patent and the proceedings subsequent thereto. The lower 
court held the patent to be void, on the ground (among others) that 
it was necessary to make application for each location and prosecute 
separate patent proceedings thereunder and that, therefore, the officers 
of the land department had no authority to proceed in any other 
manner. The Supreme Court held this position be be untenable, 
stating at page 653 of its opinion: | a 

The last position of the court below, that fie owner of contiguous locations 
who seeks a patent must present a separate application for each, and obtain a 
- geparate survey, and prove that upon each ‘the required work has been per- 
formed, is as untenable as the rulings already consider ed. ‘The object in allow- 
ing patents is to vest the fee in the miner, and thus encourage the construc- 
tion of permanent works for the development of the mineral resources of the 
country. Requiring a separate application for each location, with a separate 
survey and notice, where several adjoining each other are held by the same 


individual, would confer no benefit beyond that accruing to the land-officers 
from an increase of their fees, The public would derive no advantage from 
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it, and the owner sould be subjected to onerous and often ruinous burdens. 
The services of an attorney are usually retained when a patent is sought, and 
‘the expenses attendant upon the proceeding are in many instances very great. 
To lessen these as much as possible ‘the practice has been common for miners 
to consolidate, by conveyance to a Single person or an association or company, 
many contiguous claims into one, for which only one application is made and 
of which only one survey is had. Long before patents were allowed—indeed, 
_ from the earliest. period in which mining for gold and silver was pursued as a. 
_ business—miners were in the habit of consolidating adjoining claims, whether 
they consisted of one or more original locations, into one, for convenience and 
economy in working them. It was, therefore, very natural, when patents were 
allowed, that the practice of presenting a single application with one survey of 
the whole tract should prevail. It was at the outset, and has ever since been, 

approved by the Department, and its propriety has never before been questioned. 


The rule so laid down was again announced by the: Department in 
the case of S. F. Mackie (5 L. D. puLOO ye | 
In the case of Zephyr and Other Lode Mining Claims (30 L. D., 
510) it was held that where the same person or company owns sev- 
eral contiguous mining claims, capable of being advantageously 
worked together, and adopts one general system for the purpose of 
developing them all, it is-not necessary that all of such claims be 
embraced in the same proceedings for patent, but that they may be 
applied for and entered singly or otherwise at different times. This 
- rule was reiterated in Mountain Chief No. 8 and Mountain Chief No. 
9 Lode Mining Claims Ses Le De. ne) wherein it was held (para- 
graph 1 of the syllabus) : oo 
The owner of a group of contiguous mining claims and of an improvement 
constructed for their common development and effective to that end, and of 
sufficient value for patent purposes as to the entire group, may, instead of 
embracing all the claims in one application for patent, apply for and obtain 
patent to a portion of such claims, based upon their due share or interest in 
the common improvement; and a subsequent break in the common ownership - 
by a sale or other disposition of one or more of the patented claims, or of any 
interest therein, would constitute no bar to later patent proceedings for the 
remaining claims of the group based upon their due share or interest in the 
same common: improvement. 

From the above it is apparent that it is ais contiguity of the claims 
upon the ground, their common ownership, and the availability and 
value of the common improvement (where such an improvement is 
relied upon), the law having been complied with in all other respects, 
which permits the claimant to apply for patent for all the claims 
together or in smaller groups or individually; and, consistently with 
that view, it would follow that Dawson could at once secure patent — 
to the Kangaroo No. 5, should the pending entry be canceled as to it 
also, by filing a new meclGs aon and making entry therefor, which 
would result in imposing upon him additional expense and delay, — 
with “no benefit beyond that accruing to the land officers from an 
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increase of their fees.” Such a burden should not be imposed upon 
him unless the mining statutes make it imperative. 

In the case of Hidden Treasure. Consolidated Quartz. Mine (35 
L. D., 485) the Department held (syllabus) : 


An application for patent and an entry under the mining laws may embrace 
two or more lode claims held in common only where such claims are contiguous 
_ within the meaning of the public-land laws; and claims which: merely corner on 
one another are not so contiguous. 


The application and entry there embraced six lode locations, com- 
prising upon the ground two groups of three contiguous gists each, 
the two groups, however, having simply a common corner, which 
~ was held not to establish contiguity. The reasons for the above rule 
were derived by the Department from the provisions of section 2325 
of the Revised Statutes (pages 486 and 487), as follows: 


The mining claim for which patent may be obtained is spoken of as ‘fa piece 
. of land” and in the same connection as “the claim or claims. in common.” 
Provision is made for-one survey and one plat of the claim or claims, for post- 
ing one. notice on the land embraced in the plat, and for the publication of one 
notice in.one newspaper. The notice of the application for patent and the plat 
of survey are required to be posted together “in a conspicuous place on the land 
embraced in the plat,” and the notice is to be published in a newspaper pub- 
lished “nearest to such claim.” From the language used the purpose and 
intent of Congress seems clear. The land to be embraced in the plat of the 
‘gurvey, and for which “an application for a patent” may in accordance with - 
the law be filed, may consist of a single mining location or many such locations 
held in common; and, whether the owner purchased adjoining locations and 
added them to his own, or made all the locations himself, all become his 
“claim.” Smelting Co. 1. Kemp (104 U. S., 636, 649). It is manifest that the 
statute does not contemplate that a number of mining locations, though held in 
common, if situate separate and apart from one another on the ground, may 
constitute the composite claim, or group, for which patent may be obtained in 
_ one proceeding. The provisions of the statute in that behalf are Clearly inap- 
plicable to detached locations, which can not in the nature of things form the 
piece or body of land to which the requisites to the obtaining of a patent are 
made to relate. | | | 

It is the location or consolidation of contiguous or adjoining claims, where 
more than one is involved, that is recognized in the statute as constituting the 


subject of a single patent proceeding: 

It should be noted that the Department was there ee with a 
group of locations not contiguous in fact. In the present case the 
locations upon the ground form one contiguous group, each of which 
from the record appears to be bona fide and valid as a location, and 
all the provisions of section 2325, Revised Statutes, for one survey 
and one plat, for posting one notice on the land arpeiced: in the plat, 
for the publication of one notice in a newspaper nearest to the claim, 
for the posting together of the notice of application for patent and 
the plat of survey in a pe tcu pine on the land embraced } in the 

plat, have been met. 7 
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The application for patent and the proceedings thereunder were 
therefore in all respects regular and embraced a contiguous group of 
locations, the sole ground of the rejection of the Kangaroo No. 4 
being the finding that the improvements for its benefit were in fact . 
insufficient, although erroneously returned as sufficient by the mineral 
surveyor. The Department therefore finds no provisions of the law 
which’ prevents the inclusion of Kangaroo No. 5 and Kangaroo Nos, 

1, 2, and 3 in the same entry and patent. 

However, a further showing should be required as to the value of — 
the work done in the tunnel on Kangaroo No. 1 succeeding the date 
of location of Kangaroo No. 3,-in order that it may be ascertained 


whether Kangaroo No. 3 may share in the value of the tunnel within 


the rule laid down i in the case of Aldebaran Mining Company, supra. 
If such showing be insufficient, the application will also be rejected 
as to No. 3, but entry in that event may be allowed for Nos. 1, 2, and 5, 
The session of the Commissioner is accordingly modified and. the | 

matter remanded for further proceedings i in oan with the above. 


LOUIS ZUCKMAN. 
‘Decided April 12, 1911. 


WITHDRAWN COAL LANDS— HOMESTEAD Enrry—Surrace Riewts. 

Rights under a homestead entry of Jands withdrawn and classified as eal 
based upon an application received at the local office prior to but sus- 
pended until after the act of June 22, 1910, because not accompanied by 
evidence of applicant’s naturalization, relate back to the date the applica- 
tion was received, where applicant was at that date a naturalized citizen 
or had declared his intention to become a citizen, and except the-entry © 
from the operation of that act; but patent upon the entry must be in 
accordance with the DQvaeiens of the act of March 8, 1909.. 


_ Prerce, first Assistant Seer ean : 

eene Zuckman has appealed from a sadean of the General and 
Office requiring him to amend his application to make homestead 
entry of the SE. 4, Sec. 8, T. 20, R. 6 E., Lemmon, South Dakota, to _ 
conform to the act of June 22, 1910 (36 Stat., 583), said land having 
been withdrawn and classified as coal land by executive order of | 
July 7, 1910. 7 
- Said act provides that any Dereon desiring to make Romesad 
entry of lands classified as coal lands “shall state in the application 


_ for entry . . that the same is made in accordance with and sub- 


ject to ee nrovinions and reservations of this act.” : 
Appellant subscribed and took oath to his application May 10, 
1910, before the clerk of the district court at Bowman, North Dakota, 
which was received at the local office May 19, 1910, but the entry was 
‘not anoroe of record until J noe 12, 1910. 


~ 
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Appellant states in his appeal that le presented his naturalization 
papers to the officers at Bowman before whom he took oath to his 
application, who read the same and gave them back to him saying he 
did not need them; that he was afterwards told that his entry was 
kept under suspension by want of naturalization papers; and they 
were then sent to the local office. 

The application received at the local office May 19, 1910, was a 
complete application, showing upon its face that applicant had cle- - 
clared his intention to become a citizen of the United States and was 
therefore entitled to make homestead entry of the land which was © 
then subject to such entry. — | 

The failure of the officer before whom the spplicstion was taken 
and verified to receive the naturalization papers and forward them 
to the local officers with the application, as he should have done, can 
not prejudice the right of the entryman. 

‘Suspension of action by the local officers upon the application and. 
the withholding of the entry from record until the receipt of the 
certificate of declaration of intention to become a citizen of the 
United States was proper, but when the entry was allowed upon that 
application, the right thereunder related back to the date it was 
received in the local office as if it had been allowed of that date. 

This entry does not therefore come within the general provisions 
of the said act of June 22, 1910, but rather is excepted from that act 
by the proviso to section’ 1, the entry having been initiated prior to 
the passage of that. act. However. it is clearly within the provi- 
sions of the act of March 8, 1909 (35 Stat., 844), which provides for 
the issuance of surface patents for lands containing valuable coal 
deposits, and thus the interest of the Government in the-coal deposit 
is fully protected. See circular of March 6, 1911 .(39 L. D. , 044), 
and Gunn, assignee of Waid (39 L. D., 561). | 

The decision of the General Land Office j is reversed. 


JOHN WESLEY McCLINTON. 
_ Decided April Ae, 1971. 


WITHDRAWN Coat LANDS—HoMESTEAD ENTRy—SrrtLeMENT—SURFACE RicHts. 


Rights under a homestead entry allowed subsequent to the act of June 22, 
1910, for lands withdrawn under the act of June 25, 1910, based upon an 
application filed at the local office prior to the act of June 22, but sus- 
pended for proof of citizenship, relate back to the filing of the application, 
where the applicant was at that date a naturalized citizen or had deciared 
his intention to become a citizen, and except the entry from the operation 
of that act; and where the entryman settled upon the land prior to said 
act his entry is for that reason also not subject to the restrictions thereof, 
‘put is properly judicable under the provisions of the act of March 3, 1909. 
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Pec First Assistant Rocnctay: 

Appeal is filed by John Wesley McClinton fists decision of the 
Commissioner of the General Land Office of November 23, 1910, 
requiring him to amend his application to make homestead entry for 
the N. 4 NE. 4, SW. 4 NE. 4, and SE. 4 NW. 4, Sec. 22, T. 20 N.,. 

R. 3 E., B. H. M., Lemmon, South Dakota, land district, by filing 
his consent in writing, duly witnessed, to have inserted in said 
application a clause specifying same is made in accordance with and 

subject to the provisions of the act of June 22, 1910 (36 Stat., 583). 
This application was filed April 30, 1910, and was suspended for 
proof of citizenship. The entry was allowed July 12, 1910. By 
executive order of July 7, 1910, promulgated July 21, 1910, coal-land 
withdrawal, including these lands, was made under the act of June 
25, 1910 (36 Stat., 847). 

Tt j is mentended in the appeal that this application to make entry 
is not subject. to the amendment required because it was filed prior 
to said act of June 22, 1910, and because no opportunity was given. 
the applicant to prove his acquirement prior thereto of any settle- 
ment rights; and the entryman’s attorney states, in argument sup- 
porting said appeal, that— | | 

Appellant, if opportunity is offered, can show that on June 9, 1910, he 
settled upon the land described in his homestead application, and immedi- 
ately begun the erection of a house thereon, and took up his BESLCCUCE and 
that of his family therein. : 

Said act of June 25, 1910, under which coal wdeawall was made 
in this case, eoresaly excepts from the force and effect of such 
withdrawals— | | | a 

All lands which are, on the date of such withdrawal, embraced in any 
lawful homestead or desert land entry theretofore made, or upon which .any 
valid settlement has been made and is at said date being mie MAES and -per- 
fected pursuant to law. 7 

Té is provided also-im section 1 of said act of June 22, 1910, pro- 
viding for agricultural entries on coal lands— 


That those who have initiated non-mineral entries, selections, or locations: in 
good faith, prior to the passage of this act, on lands withdrawn or classi- 


fied as coal lands may perfect the same under the provisions of the laws — 


under which said entries were made, but shall receive the limited patent pro- 
vided for in said act. 

If, as thus expressly provided in the latter act, initiation of a 
non- nineeal entry prior to the passage of that act upon lands with- 
drawn or classified as coal lands excepts such entryman from the re- 
strictions of that act, @ fortiort initiation of such an entry prior 
thereto on lands not eden or classified as coal mands: excepts 
such entryman also from such restrictions. | 
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By: force ind effect likewise of the act of May 14, 1880 (a1 Stat., 
140), a homestead entryman’s rights relate to J date from his 
‘initial settlement on the land. This principle of the homestead — 
law is expressly recognized in said withdrawal act of June 25, 1910, 
and impliedly in said act of June 22, 1910. | 

This principle, which-is a fundamental one in the homestead 
law, is constructively applicable also to the act of March 3, 1909 
(85 Stat., 844), providing for cases where— | 4 

Any person who has in good faith located, selected or entered under the | 
non-mineral laws of the United States any lands which subsequently are 
classified, claimed or reported as being valuable for coal— 

and allowing such locators, selectors and entrymen to elect to recelve 
a surface patent for such land; and an entry made subsequent to 
| ah classification, claim or report but based upon settlement eae 
thereto is properly within the operation of said act. 

Irrespective of the question as to this entryman’s pending ap- 
plication, therefore, if he, as stated, settled upon this land June 9, 
1910, his entry is properly judicable cinder said act of March 3, 1909, 
and is not subject.to the restrictions of said act of June 22, 1910. 

The right under this entry also related back to the filing of the 
application; the applicant being at that date, in fact, a naturalized 
citizen or having declared his intention to become a citizen. 

The decision appealed from is reversed, and action should be 
taken in accordance herewith. See decision this day rendered in 
' matter of appeal by Louis Zuckman. 


CLEMENT IRONSHIELDS. 
Decided Gener 12, 1911. 


RIGHT OF Way—RESURVATION IN Pa rent —INDIAN ALLOTMENT. 
All public lands west of the 100th meridian taken up under allotment, eae 
homestead, or other form of disposition, subsequent to the act of August 
30, 1890, as to which there is no claim by reason of settlement, occupancy, 
‘or otherwise, prior to that date, -are subject to the reservation provided by 
that act, to be expressed in the patent, for right of way for ditches or canals 
°- gonstructed by authority of the United States. | | 


Pirrce, First Assistant Secretary: | | : 
On J anuary 9, last, the sale of the lands anbineed in Standing 
Rock allotment No. 2703, made by Clement Tronshields, now deceased, 
was approved with the direction that the issuance of the patent to 
the purchaser should contain a reservation of right. of way for ditches 
and canals, under the act of August 30, 1890 (26 Stat., 391). 
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Your letter of February 6th, last, invites further departmental . 
consideration to the matter of the proposed reservation to be in- 
serted in the patent, calling particular attention to the fact that the 
allotment in question was not made from the public lands but under 
a special act of Congress with regard to the ene! of the Sioux 
reservation. | | 
The question procented involves connerton of that provision 
found in the act of August 80, 1890, supra, which reads as follows: 


. That in all patents. for lands hereafter taken up under any of the land laws © 


of the United States, or on entries or claims validated by this act, west of the _. 


100th meridian, it shall be expressed that there is reserved from the lands - 
in said patent described, a right of way thereon for ditches or canals con- 
structed by the authority of the United States. 

The evident purpose of this legislation was to1 reserve to dine United 
States such lands as might be needed in the prosecution and further- 
ance of the plan of reclamation as subsequently outlined by the legis- 
lation of Congress. To accomplish this purpose, it was necessary 
that any proposed schemes of reclamation should be embarrassed as 
little as possible and there was as much reason, therefore, to: insert a 
reservation in patents under one form of disposal as another. The 
only question, therefore, is as to the power of Congress, as the lan- 
guage contained in the act above quoted seems to be as broad and 
_ general as it is possible to make it. There can be no real question — 
as to the right and power of Congress to condition the disposal of 
lands reserved for Indian occupancy and use the same as any other 
part of the public domain, the fee in all such lands being in the 
United States subject only to the Indian right of occupancy. | 

It will be noted that the reservation was to be inserted “in all 
_ patents for lands hereafter taken up under any of the land laws of 
the United States.” The question as to whether any particular lands 
had been, prior to the passage of the act of 1890, or were at that date, 
in a reservation, is in nowise material. If the actual disposition 

occurred after the passage of the act, the land was undoubtedly 
“ taken up” within the meaning of those words as used in the act 
of 1890, and this would be so whether the disposition occurred — 
_ through allotment, sale, homestead, or other manner of disposition. 
There is no room for doubt as to whether the particular lands were. 
7 technically “public lands” of the United States, for patents of the ‘ 
United States would only issue for public lands, and it was only with | 
respect to tracts for which the patent of the United States was there- 
after to issue that the act has any relation. © 7 

In this connection it is deemed advisable, for fear of possible mis- __ 
understanding, to call attention to the fact that in. certain reserva- 
tions set apart for Indian occupancy, particular tracts may have been. 
| set apart, ae occupied, or ge under some usage Or cUus- 
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. tom, with a view to ultimate allotment to an Indian prior to the pas- 
sage of the act of 1890. With respect to such a condition, the tract 


being afterwards allotted, I am inclined to the opinion that. such 7 


tracts must be considered as having been “taken up” prior to the 


passage of the act; but where there was no claim by reason of set- 
tlement, occupancy, or otherwise prior to the passage of the act, and 
where the disposition occurred thereafter, as before stated I am of 


opinion that there is no room for distinction, nor is there any reason . 


for it, whether the tract was “taken up” under an allotment, sale, 
homestead or other form of disposition. _ ee 


It may not be inappropriate in this connection to call attention to 


the fact. that the legislation in question was subsequent in date to 
both the general allotment act of February 8, 1887 (24 Stat., 888), 
and the act of March 2, 1889 (25 Stat., 888), providing for the dis- 
position of the lands formerly.embraced in the Great Sioux Indian 
Reservation, within the limits of which this tract was found. Under 


ordinary rules of construction this latter legislation would control 


even in matter of conflict. 

For the reasons given the direction contained in the approval here- 
tofore given, on January 9, 1911, in the matter of the approval of 
the sale of the tract in question, is adhered to. Any previous regu- 
lation or decision in anywise in conflict with the holding herein made 
will no longer be followed. 7 


RIGHTS OF WAY—ELECTRICAL POWER, TELEGRAPH AND TELE- 
PHONE LINES. 7 7 


Ieee. 


DEPARTMENT OF THE INTERIOR, 
7 | , Wasnineron, April 14, 1911. 
The Coanassionm: oF THE GENERAL Lanp OFFICE. 
Sir: Your attention is called to that part of the act of March 4, 
1911 (Public, No. 478), which reads as follows: 


That the head of the department having jurisdiction over the lands be, and he 
‘hereby is, authorized and empowered, under general regulations to be fixed by 


. him, to grant an easement for rights of way, for a period not exceeding fifty 


_years from the date of the issuance of such grant, over, across, and: upon the 
_ public lands, national forests, and reservations of the United States for 

electrical poles. and lines for the transmission and distribution of electrical 
power,.and for poles and lines for telephone and telegraph purposes, to the 
extent of twenty. feet on each side of the center line of such electrical, tele- 
phone and telegraph lines and poles, to any citizen, association, or corpora- 
tion of the United States, where it is intended by such to exercise the right 
of way herein granted for any one or more of the purposes herein named: 
Provided, That such right. of way shall be allowed within or through any 
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national park, national forest, ‘military, Indian, or any other reservation only. 
upon the approval of the chief officer of the department under whose super- 
vision or control such reservation falls, and upon a finding by him that the 
Same is not incompatible with the public interest: Provided, That all or any 
part of such right of way may be forfeited and annulled by declaration of the 
head of the department having jurisdiction over the lands for. nonuse for a 
period of two years or for abandonment. 

That any citizen, association, or corporation of the United ‘States to whom 
there has heretofore been issued a permit for any of the purposes specified 
herein under any existing law, may obtain the benefit of this act upon the same. 
terms and conditions as shall be required of citizens, associations, or corpo- 
rations hereafter making application under the provisions of this statute. 


It will be observed that this act, which authorizes the granting of 
easements. for electrical power transmission, and telephone and tele- 
graph lines for stated periods not to exceed 50 years, follows, as 
closely as is possible in the accomplishment of its purposes, the 
language of the act of February 15, 1901 (31 Stat., 790), which au- 
thorizes mere revocable permits or. licenses for such lines, and for 


other purposes. This act, therefore, merely authorizes adeitional or. | 


larger grants and does not modify or repeal the act of 1901, and 
should be construed. and applied in harmony with it,. | 

Tt is not believed that 1t would be either advisable or feasible to 
definitely fix at this time the periods for which the authorized ease- 
ments should be granted, since it will be wiser and more practical to 
leave that question to be determined in each particular case from its 
attendant facts and circumstances at the time the application is pre- 
sented. Where the application involves transmission and distribu- 
tion of electrical power a detailed statement of the power plant with | 
which the transmission lines are connected should accompany the 


-- application; also a statement as to whether the power plant is located 


on public or private land, and whether any part of the system affects 
lands in reservations other than those under the jurisdiction of the 
‘Secretary of the Interior. | 

The regulations issued under the act of mae 15, 1901, in so far_ 
as they are applicable, will control in the presentation, pcaciicmon 
and granting of applications for easements under this act. 

Very peony 3 

Waurer ‘iL. Fisxer, Seere tary. 


—— 


RECLAMATION WILLISTON PROJ ECT—WATER SUPPLY—PAY- 
MENTS. . 
ORDER. | 
DerpaRTMENT OF THE INTERIOR, 
Washington, April 14, 1911. 


1. Oh March 9, 1911, an order was issued for the Williston Proj ect, 
North Dakota, providing for a stay of proceedings looking to the 
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cancellation of entries and water right ‘applications under certain 
conditions. The said order is hereby modified so as to read as follows: 

2. Water right applicants who, on or before May 10, 1911, comply 
with the provisions of existing public notices, by making the pay- 
- ments required thereunder on or before that date, shall be permitted 
to continue under the terms of the former public notices; and. water 
right applications may be filed on or before May 10, 1911, under the 
provisions of the public notices heretofore issued, if accompanied by 
the payments required thereunder, and shall be entitled to continue’, 
under the terms thereof. 7 

8. Those who do not avail themselves of fie pr ovisions Rares 
above stated, whether or not they have filed water right applications, . 
may receive water for the coming irrigation season by payment of 
the sum of $1.50 per acre for operation and maintenance charge, of 
which 50 cents per acre must be paid on or before May 10, 1911, and 
the balance, $1.00 per acre, on or before December 1, 1911; and con- 
ditioned also upon the payment on or before December 1, 1911, of 
$1.00 per acre-foot for all water delivered in 1911. Those WhO tale 
advantage of these conditions are to be subject to the terms of a pub- 
lic notice to be hereafter published providing for an increased build- 
ing charge, the amount of which can not be stated at this time. 

4, The pumping barge will not be launched in 1911 until the ag- 
~ gregate payments made for operation and maintenance for 1911 at 
50 cents per acre shall have amounted to at least $1,000 for 2,000 
acres. The operation of the pumps will be planned with a view to 
an approximately uniform rate of delivery of water and for adequate 
irrigation in the shortest practicable operating period, namely, for an 
irrigation season of 80 days beginning. not earlier than June 1 and 
not later than June 15 and closing not earlier than August 19 and 
not later than August 80 of each year, and a water supply during 
each season of 2 acre-feet of water for each acre of land irrigated and 
cultivated or so much thereof as the water users may require. _ 

5. For the years 1912 and 1913 the terms hereinabove stated will 
apply to all uncancelled entries of water right applications; pro- 
vided however, that the barge will not be launched in 1912 until pay- 
ment has been made at 50 cents per acre for operation and mainte- - 
nance for 3,000 acres and all other amounts due hereunder for the year. 
1911; and it will not be launched in 1913 until said payment of 50 
7 ns per acre has been made for 4,000 acres, and all other amounts 
due hereunder for 1912.. 7 | 

6. Upon failure to make payment as iene aiid on or before. 
May 10, 1911, the entry or water right application or both, as the 
case may be, which would otherwise be subject to cancellation will 
be promptly cancelled without further notice; and the forfeiture pro- 
vided for in the Reclamation Act for failure to pay installments 
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when due will be enforced as to future failure to pay under existing 
public notices in every case where the provisions of this order are 
not complied with. ‘ 
‘Waurir L. F ISHER, 

Secretary of the Interior. 


_ RECLAMATION—TIETON UNIT, YAKIMA PROJECT—WATER 
a «RIGHTS. 


DrparTMent OF THE LN TERIOR, | 
Washington, April 14, 1911. 


The public nets of November 7, 1910, for the Tieton Unit, 
Yakima Project, Washington, is hereby amended ‘by eee for 
paragraph 5 therof the following: 

5. Water right applications may be accepted from the owners of 
private lands and for lands entered prior to November 7, 1910 
(except for tracts rendered vacant by the conformation of any prior. 
entries to the farm unit) for an irrigable acreage not in exCess 3 160 
acres for each landowner. 


Waurer L. F ISHER, 
a of the £ nterior. 


CHRIS D. MILLER. 
| ‘Decided April 1, 1911. 


CoaL Tens wersinaawilt- 1 AsdierdantoN— SoRndon PATENT. ; 
The act of Jurie 25, 1910, in so far as it authorizes withdrawal! of publi } ands 


for classification as to coal deposits, must be construed as in pdért nerateria ~. 


with the act of March 8, 1909, providing for the issuance of restricted 
patents to agricultural entrymen of lands subsequently classified, claimed, 
or reported as valuable for coal, and with the act of June 22, 1910, pro- 
viding for agricultural entries of coal lands; and so construed, a nonmineral 
application initiated-in good faith prior to the passage of the act of June — 
— 29° 1910, is not avoided by a subsequent withdrawal made under the act 
of June 25, 1910, but the entryman must take a restricted patent. 


Soiprers’ ADDITIONAL RicHr—Loss OR DESTRUCTION OF CERTIFICATE. | 

The issuance of a certificate of soldiers’ additional right will not prevent the 

sale of the right upon satisfactory showing of the loss or. destruction of the 

_ certificate; and where every reasonable means to prove nonexistence of the . 

certificate has been exhausted, sufficient to show that it in all probability 

has been lost or destroyed, one holding under valid assignments from the. 

_only. persons to whom-.such previous ownership has been traced, may be 
recognized as entitled to the right. | 

95464°—voL 40—l1-——3 
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| PIERCE, First Assistant Secretary : 

By decision of February 14, 1911, the General ee Office rejected 
the application of Chris D. Miller, assignee of Franz Lungershausen, 
to enter the S. 4 SE. 4, Sec. 34, T. 31 N., R. 20 E., M. M., formerly 
in the Havre land district but now in the Glasgow land district, 
Montana, under soldiers’ additional right based upon military serv- ° 
ice during the war of the rebellion by said Franz Lungershausen in | 


Company C, 11th Regiment, Michigan Infantry, and original home- ee. 


stead entry of eighty acres made September 8, 1870. - 

Said application was. rejected upon the ground that all of said 
T. 31 N., R. 20 E., was withdrawn July 9, 1910, under authority of 
the act of June 25, 1910 (86 Stat., 847), page from the force 
and effect of said Sathdcawal all ade “ which are on the date of such 
withdrawal embraced in any lawful homestead or desert land entry 
heretofore made, or upon which any valid settlement has been made, 
and is, on said date, being maintained and perfected pursuant to law.” 
Tt was held by the General Land Office that this application is not 
such an “entry” or appropriation of the land as would oe it 
from the operation of the withdrawal. 

This application was filed May 24,1910. The township in ques- 
tion had been withdrawn October 15, 1906, from coal entry or coal 
filing. On November : 1906, the ender of withdrawal was made 
from all forms of entry, ‘but this withdrawal was modified December 
17, 1906, to apply to coal entries merely. At the time the applica- 
tion under consideration was presented, nonmineral entries were 
allowed of lands having a status similar to that under consideration 
upon the usual é# parte showing as to the nonmineral character of 
the lands applied for. It must be held, therefore, that if. the selec- 
tion or location in question was made in good faith, the on was 
thereby lawfully initiated. 

The act of June 22, 1910 (36 Stat., 583), acegides for the allow- . 
ance of certain cee of aeriedltuval entries of lands which have » 
been withdrawn or classified as coal lands, and section 1 oF, said act 
contains the following provisions: : 

That those who have initiated nonmineral entries, selections, or locations 
in good faith, prior to passage of this act, on lands withdrawn or classified as. 
coal lands, may perfect the same under the provisions of the laws under whicli 
said entries were made, and shall receive the limited patent. proved for 
in this act. 

The action had with respect to this tract seems to bring it within 
the class of lands withdrawn as coal lands. But be that as it. may, 
it is clearly within the class of claims intended to be protected by 
the proviso above quoted. It is true that the act of June 25, 1910 
(86 Stat., 847), authorized the withdrawal of lands for classification; 
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but this act, in so far as it relates to withdrawal of lands for clas- 
sification as coal lands, must be construed in pari materia with the 
act of March 3, 1909 (35 Stat., 844), and the act of June 22, 1910,. . 
supra, as part of a uniform system for the classification of coal lands 
and the disposal of surface rights with the reservation to the United 
States of the right to prospect for, mine, and remove the coal found 
_ therein. They were so construed in the case of Gunn, assignee of 

Waid (39 L. D., 561), and under such construction a nonmineral 
application initiated in good faith prior to the passage of the act 
of June 22, 1910, is not avoided by a subsequent withdrawal made 
under authority of the act of June 25, 1910, but the entryman 
must take a limited patent. 

An additional reason assigned by the General ana Office for the 
rejection of this application is that the ownership of the additional 
right in applicant does not sufficiently appear. ‘That ruling is predi- 
cated merely upon the fact that a certificate of the additional right - 
of Lungershausen was issued in his favor July 26, 1877, and said 
certificate appears to be still outstanding and unsatisfied as no suf- 
ficient proof of its loss or destruction was submitted. 

The certificate of the additional right of Lungershausen appears 
to have been issued upon the application of A. P. S. Stuart, of 
Lincoln, Nebraska, as attorney in fact of Franz Lungershausen and 
was mailed to said Stuart on the day of issue. _ 

No further action appears to have been taken with reference to 
the said right until. April 20, 1908, when application was filed in 
behalf of the W. E. Moses Taad and Realty Company for recertifi- 
cation of said right of which it claimed ownership by transfer from 
the heirs and legal representatives of the said Lungershausen. The 
application for recertification was rejected for want. ot sufficient 
proof of ownership by applicant. i 

The evidence of ownership submitted with that Apples con- 
sisted of an assignment of said right by Mrs. John Gaskin, the 
widow of Franz Lungershausen who had remarried, and her- four 
children, all of whom were of age; also a decision by the court of pro- 
bate of Saunders County, Nebraska, which was obtained upon the 
petition of Mrs. John Gaskin, showing that her former husband 
died intestate in said county September 25, 1878, leaving as sole 
heirs and beneficiaries his said widow and the snd four children, 
whereupon it was decreed that the parties whose names were set 
forth in said petition are the sole heirs of said Franz Lungershausen, 
all of whom were then of age. 

The General Land Office, by its decision of November 30, 1908, cit- 
ing as authority departmental decisions of January 24, 1908, in the 
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_ eases of Clark, assignee of Gaskin, and Clark, assignee of Burt, held 
that A. P. S. Stuart, to whom the certificate was delivered, or the 
- persons whom he may have represented, or to whom he may have 
sold the right are the owners of the certificate and not _ heirs of 
Franz Lungershausen. | 

Since then a transfer and see nes ef said right has been se- 
cured from the executors of the estate of Martha E Stuart, widow of 
A. P. S. Stuart, and proofs have been submitted showing that ALPos. 
Stuart died intestate September 14, 1899, leaving surviving his widow 
as sole legatee under his will. There were also submitted affidavits : 
showing that said paper can not be found among the personal effects 
of the estate of A. P. S. Stuart, or the estate of Martha E.- Stuart, — 
his widow, and also a statement of Mrs. John Gaskin that said cer- 
tificate did not reach the hands of the original beneficiary during his 
lifetime and had not come to the hands of his legal Representantves 
since his death. 

The showing of the loss or destruction of said cavbitieats and of the 
transfer of all.the right the widow,, heirs, and legal representatives 
of Lungershausen had in such right and of all right that remained 
in Stuart at the time of his death is complete SO far as it can be 
ascertained from those sources. 

The only ground for the rejection of the weclieeioas 1s the mere 
fact that Stuart during his lifetime, or Lungershausen, could have 
assigned and transferred said certificate of right. and that it may 
be still outstanding. — 

This application is controlled by the rule announced in the asdeien 
of the Department in the case of Herman C. Ilfeld (34 L. D., 685), 
so far as it holds that the issuance of a certificate of right will not 
prevent a sale of the right upon — showing of the loss or 
destruction of the certificate. 

Applicant appears to have exhausted every reasonable means wat 
his command to show the nonexistence of said certificate. It is pos- 
sible that it may have been transferred and is still outstanding. but. 
the probability is that it has been lost or destroyed. The evidence 
is not conclusive, but. applicant has made such reasonable showing 
of its loss or destruction as to entitle his claim of ownership to. 
‘recognition, especially as no notice of any claim has-been made by _ 
anyone holding under it, and he holds under valid assignments from 
the only parties to whom such previous ownership. has been traced. 

The decision of the General Land Office is reversed. 
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- HAMPTON D. EWING. 
Decided April 19, 1911. 


_ RartRoap SerrLeR—Liru SELEctrIon—ActT or Marcu 4, 1907, 
A selection in lieu of lands within the limits of a railroad grant in Alabama - 
- relinquished under the act of March 4, 1907, for a less quantity than the 
base relinquished, the deficiency not being the result of any mischance or 

‘ misprision on the part: of the local officers, is a waiver of the excess of base. 


Pierce, First Assistant Secretary: | . 
Hampton D. Ewing, William S. Frary, attorney in fact, appealed | 
from decision of the Commissioner of the General Land Office of 
January 16, 1911, rejecting his application to make supplemental 
selection, under act of March 4, 1907 (34 Stat., 1408), for lot 4, 
- Sec. 31, T. 21 N., R. 1 W., Greatfalls, Montana, ae acres. 
Ewing relinquished to the United States the N. 4 SE. i, Sec. 27, 
TT. 11:'N., R. 28 E., Alabama, containing 80.18 ie Prior to this 
selacton: he had Hage at Greatialls selection for lot 4, Sec. 6, T. 31 
N,, RB. 1£E., and for lot 4, Sec. 31, T. 32 N., BR. 1 E,, M. M., aggre- — 
ae 67. 89 acres, ene an excess of fie relinquished: acon ae 
- to 12.29 acres. The prior selection mentioned had been carried to 
patent December 6, 1910. He then applied for the land last above 
described, assigning the residue of the base and tendering to pay 
cash for the excess. The Commissioner of the General Land Office 
‘held that no right existed to make supplemental selection, and pre- 
sumably the base was exhausted by the selection first ie. and also © 
that more than three years had passed since passage of the act and 
‘the time to make selections had elapsed before this selection was — 
presented. The appeal cites this ruling for error, but admits that | 
no decision under the act of March 4, 1907, is found,, and insists 
that in all fairness the supplemental selection should be allowed. © 
The act of March 4, 1907, supra, permitted selection of “an equal 
. quantity of aontimberad, NGaminenal and unappropriated surveyed — 
public lands subject to homestead entry within three years after the © 
passage of this act.” Under the similar act of June 4, 1897 (30 
Stat., 36), one holding land in a forest reserve eclendiichod 45 the 


United States was authorized to select an equal area of vacant land — 


subject to settlement. Under that act, the Department held in 
_ Robert Leslie (84 L. D., 578), that where a selection -was made for. 
a less quantity than. the base relinquished, the deficiency not. being 
the result of any mischance or misprision on part of the local -offi-— 
cers is a waiver of the excess of base. The same rule is applicable | 
in the present case. There seems to have been no mistake on part of © 
the local officers, and the selection made, though it did not fully 
- exhaust the base, presumed a waiver of the excess. The acts are in. 


88 =: DECISIONS RELATING TO THE PUBLIC LANDS. 


all substantial respects similar, except the limitation on time to make 
selection, and the rule and reasoning therein in case of Robert Leshe 
are applicable to the present case. 

The second point of the Commissioner’s decision is also well 
founded. The act by its terms limited the right of selection to the 
period of three years from time of relinquishment. That had fully © 
passed in the present case, the selection having been made more than 
three years after passage of the act. For both reasons, the decision ~ 
is affirmed. 


‘SILETZ LANDS—HOMESTEAD ENTRIES—ACT MARCH 4, 1911. 
Asenetons. 


DEPARTMENT OF THE IwTERIOR, 
a GENERAL Lanp OFFIcn, 
| : —- Washington, D. C., April 19, 1911. 
REGISTER AND RECEIVER, | | _ 
PortLaAND, OREGON. | 
GentTLEMEN: Your attention is called ‘s the act of March 4, 1911 
(Public—No. 512), which reads as follows: 


Be it enacted by the Senate and House of Renbenenditiies of the United 
States of America in Congress assembled, That all pending homestead entries 
heretofore made within the former Siletz Indian Reservation in Oregon upon 
which proofs were made prior to December thirty-first, nineteen hundred and — 
six, Shall be passed to patent in all cases where it shall appear to the satis- 
faction of the Secretary of the Interior that the entry was made for the ex- 
clusive use and benefit of the entryman, and that the entryman built a house’ 
on the land entered and otherwise improved the same, and actually entered 
into the occupation thereof and cultivated a portion of said land for the 
period required by law, and that no part of the land entered has been sold 
or conveyed, or contracted to be sold or conveyed, by the entryman, and where 
no contest or other adverse proceeding was commenced. against the entry and 
notice thereof served upon the entryman prior to the date of submission of 
proof thereon, or within two years thereafter, and where any such entry has 
heretofore been canceled the same may be reinstated upon application filed 
within six months from the passage of this act where at the date of the filing 
of such application for reinstatement no other entry is of record covering 
such land: Provided, That nothing herein contained shall prevent or forestall 
any adverse proceedings against any entry upon any charge of fraud: And 
provided further, That any entryman who may male application for patent 
- under the provisions of this act shall, as an additional condition precedent 
~ to the issuance of such patent, be required to pay to the United States the 
sum of two dollars and fifty cents per acre for the land so applied for; and 
the Secretary of the Interior is hereby authorized to issue such regulations 
as may be necessary for carrying this act into effect. 


2. You are directed to notify all entrymen named in Ale accom- 
panying list of uncanceled entries that they may, within sixty days 
from such notice, present applications for patents under this act. 
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— 8. In all cases where bona fide ent tries, under which proofs were 
made prior to December 31, 1906, have been canceled solely ‘because 
such proofs failed to show the residence, cultivation, and improve- 
ments required by the laws under which such entries were made, the 
entryman may, at any time before September 5, 1911, present. their 
applications for the reinstatement of their entries and patents there- 
under under this act. : 

4, Affidavits and showings must accompany and be filed with all 
applications for patents ander uncanceled entries and with all appli- 


- cations a reinstatement of and patents under canceled entries, as. 


follows: 

The affidavit of the applicants that their entries were made for 
their own exclusive use and benefit, and that no part of the lands 
entered by them has been sold or conveyed, or contracted to be sold 
or conveyed, and: by the affidavits of the entrymen, corroborated by | 
the oaths of two other persons, specifically showing: 

(a) The size, character, and value of the house or houses built by 
them on the lands and the dates at which they were built. 

(6) The period: character, and extent of the applicants eee: 
tion of the land. 3 

(c) The extent, character, and period of the applicants’ cultivation 
of the land and the area cultivated during each year. 

5. Upon recéipt of the applications cee this act, you will oe 
ward them, with your report and recommendation thereon, to the 
Chief of Field Division, who, after such investigation as he may 
deem necessary, will forward the applications to this ollice with his 
report and recommendations. | 

6. The payment of $2.50 per acre required by this act will not be 
demanded until after favorable action has been taken by this office, » 
due notice of which will be given the entrymen through yous office. 

Very dee 
| srs Drnnert, 
Approved: | 7 - Commissioner. 
Waurer L. Fisuer, | | a 
Secretary. 


SUGGESTIONS TO HOMESTEADERS AND PERSONS DESIRING TO 
MAKE HOMESTEAD ENTRIES. 


CIRCULAR. 


The circular of suggestions to homesteaders approved September 
_ 24, 1910 (39 L. D., 2382), was reapproved by Secretary Fisher for 
_ reprinting in pamphlet form April 20, 1911, with paragraphs 9, 13,. 
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aA, 99, 25, 26, 27, 31, 32, 36, 37, 39, 4, 53, and 54 amended to cat as 
follows: 
9. If an naib deserts his minor children and abandons his © 
entry after the death of his wife, the children have the same. right to 
make proof on the entry as the wife could have. exercised had she — 
been deserted during her lifetime. | | 
18. Second homestead entries may be made by the folowing classes 
of persons, if they are otherwise qualified to make entry: 
(a) By a former entryman who commuted his entry prior to June 
5, 1900. 
(b) By a homestead entryman who, prior to May 17, 1900, paid 
- for lands to which he would have been: afterwards entitled to receive | 
patent without Daan under the “ free- homes act. z _ Aeppeners 
No. 8.) | 
(c) By any person “whose founiee entry was made prior to F ebrv- 
ary 8, 1911, which entry has been subsequently lost, forfeited or , 
| abandoned foi any cause, provided the former entry was not canceled - 
for fraud or relinquished or abandoned for a valuable consideration 
in excess of the filing fees paid on said former entry. If an entry- 
man receives for relinquishing or abandoning his entry an amount 
in excess of the fees and commissions paid to the United States at 
time of making said entry, or if he sells his improvements for a sum 
in excess of such filing fees and relinquishes his entry in connection 
therewith he can not make a second entry. 
_. (d) By persons whose original entries have failed because of the 
discovers subsequent to entry of obstacles which could not have 
been foreseen and which render it impracticable to cultivate the land, 
or because, subsequent to entry, the land becomes useless for agri- 
cultural purposes through no fault of the entryman. There is no 
specific statute authorizing the making of second entries in these 
classes of cases, and such entries are allowed under the general equita- — 
ble power of the land department to grant relief i in cases of accident 
and mistake. | 
(e) Any person who has already made final proof Pe Jess than 


+ 160 acres under the homestead laws may, if he is otherwise qualified, 


_ make a second or additional entry for such an amount of public land 
as will, when added to. the amount for which he has already made 
‘proof, not exceed in the aggregate 160 acres. See, however, in- 
structions under the enlarged homestead act (par. 52). : 

(f) Any person desiring to make a second entry must first eelack 
and inspect the lands he intends to enter and then make application 
therefor on blanks furnished by the Register and Receiver. Each ap- 
plication must state the date and number of the former entry and the 
land office at which it was made, or give the section, township, and 
range in which the land entered was located. Any person coming 


“_—_ 
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eee neenehs (a), (b) or (6) above, must state the date 
- when and how the former entry was perfected. Any person coming 
— within paragraph (c) above, must show, by the oath: of himself 
and some other person or persons, the time when his. former entry 
~ was lost, forfeited or abandoned; that it, was not canceled for fraud; 
— and. tthe consideration, if any, sreceived for the abandonment or 
_relinquishment. : 
_ Any person mentioned in paragraph (d) above must, in cidscon 
to the above evidence as to date and description of his former entry, 
- date of abandonment, and receipt of consideration, show, by duly 
corroborated affidavit, the grounds on which he seeks relief, and that 
he used due ail gence prior to entry to avoid any mistake. 

~(g) A person who has made and lost, forfeited or abandoned 
_ anentry of less than 160-acres is not entiiled to make another entry 
unless he comes within paragraph (c) or (d) above. Such a person 
can not make another entry pa because his first entry contained 
less than 160 acres. 

21. If a homestead settler dies before he makes entry, his widow 
has the exclusive right to enter the lands covered by his settlement. 
If there be no widow the right to enter the lands covered by the 
settlement: passes to the persons who are named as heirs of the 
settler by the laws of the state in. which the land-lies. If there be 
no widow or heirs the right to enter the lands covered by the settle- 
ment passes to the person to whom the settler has devised his rights 
‘by a proper will; but a devisee of the claim will not be entitled to 
‘take when there is a widow or an heir of the settler. The persons | 
to whom the settler’s right of entry passes must make entry within - 
the time named in paragraph 4 or they will forfeit their right to | 
the next qualified applicant. They may, however, make entry after 
that time'if no adverse claim has attached. | 

22. Lf a homestead entryman dies before making Hill weer his 
| rights under his entry will pass to his widow; or if there be no 
widow, and the entryman’s children are all minors, the right to a 
patent vests in them upon making publication of notice and proof 
of the death of the entryman without a surviving widow, that they 

are the only minor children and that there are no adult heirs of the 
_ entryman,. or the land may be sold for the benefit of such minor _ 
- children in the manner in which other lands belonging to minors — 

are sold under the laws of the State or peu in which the ene 
are located. : 3 | 

If the children of ‘a deceased entryman are not ail minors and 
his wife is dead, his rights under the entry pass to the persons who 
are his heirs under the laws.of tha State or Territory in which the 
lands are situated. If there be no widow or heirs of the entryman, 
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the rights under the entry pass to the person to whom the entryman > 
has devised his rights by proper will, but a devisee of the entry 
will be entitled to take only in the event there is no widow or heir 
of the entryman. 3 

25. The residence and cultivation required by the jones ee 
means a continuous maintenance of an actual home on the land | 
entered, to the exclusion of a home elsewhere, and continuous annual 
cultivation of some portion of the land. A mere temporary sojourn 
on the land, followed by occasional visits to it once in six months or 
oftener, will not satisfy the requirements of the homestead a and 
may result in the cancellation of the entry. 

The law contemplates that the entryman make the jana the eons 
of himself and his family, and the failure of his family to reside 
on the land with him raises a presumption against the bona fides 
of his residence which must be rebutted at the time of proof. 

96. No specific amount of either cultivation or improvements is 
required where entry is made under the general homestead law, 
but there must in all cases be such continuous improvement and. 
such actual cultivation as will show the good faith of the entryman. 
Lands covered by such a homestead entry may be used for grazing 
purposes if they are more valuable for pasture than for cultivation 
to crops. When lands of this character are used for pasturage, 
actual grazing will be accepted in leu of actual cultivation. The 
fact that lands covered by homesteads are of such a character that 
they can not be. successfully cultivated or pastured will not be 
accepted as an excuse for failure to either cultivate or graze them. 

Grazing can not be accepted in lieu of cultivation when entry 
is made under the enlarged homestead act. (See paragraph 51.) 

Homestead entries for coal lands—Where homestead entry 1s made 
under the act of June 22, 1910 (36 Stat., 583), for land which has. 
been withdrawn or ajaseified as coal land, or which is valuable for — 
coal, the entryman must show improvement as above stated and 
must further comply with the requirements of the enlarged home- 
stead: act of February 19, 1909 (35 Stat., 639), as to residence and 
cultivation; that is, he must cultivate at least one-eighth of the 
area of the entry to agricultural crops other than native grasses, 
beginning with the second year of the entry, and at least one-fourth — 
of the area of the entry beginning with the third year of the entry 
and continuing to the date of proof. Entries in this class can not 
be commuted. (See par. 51.) | | 

27. Actual residence on the lands sieved te begin within ‘siz 
months from the date of all homestead entries, except additional 
entries and adjoining farm entries of the character mentioned in para- 
graphs 14 and 15, and residence with improvements and annual 
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cultivation must be continued until the entry is five years old, 
except in cases hereafter mentioned; but all entrymen who actually 
resided upon and cultivated lands entered by them prior to making. 
such entries and while the land was subject to settlement or entry 
by them, may make final proof at any time after entry when they — 
can. show five years’ residence and cultivation. | 

An entryman can not claim credit for residence prior <6 entry 
during the time when the land was not subject to settlement or entry 
by him, as, for eee while it was embraced in the entry of 
‘another. : ; 7 

_ Under certain circumstances, leaves of absence may be granted 

in-the manner pointed out in paragraph 36 of these suggestions, but 
the entryman can not claim credit for residence during the time he 
is absent under such. leave. 3 

An extension of time for establishing residence can be erie only 
in cases where the entryman is actually prevented by climatic hin- | 
drances from establishing his residence within the required time. 
This extension can not be granted in advance; but on making final 
proof or in case a contest is instituted against the entry the entryman 
may show the storms, floods, blockades of snow or ice, or other cli- 
matic reasons which rendered it impossible for him to commence 
residence within six months from date of entry, and he must as soon 
as possible after the climatic hindrances disappear establish his 


residence on the land entered. Failure to establish residence within | 
_six months from date of entry will not necessarily result in a for- 


feiture of the entry, provided the residence be established prior to 
the intervention of an adverse claim. 

After an entryman has fully complied with the taw and has sub- 
mitted proof he is no longer required to live on the land. But all 
entrymen should understand that if they discontinue their residence . 
on the land prior to the issuance of patent they do so at their risk, - 
and by so doing they may place themselves in such a ‘position that 
they may be unable to comply with the requirements made by the 
General Land Office, should their proof on examination there be 
found unsatisfactory. | 

81. Persons who make entry as the widow or aes of settlers are. 
not required to both reside upon and cultivate the land entered by 
them, but they must at least cultivate the land entered by them for 
such a period as, added to the time during which the settler resided 
on and cultivated the land, will make the required period of five 
years. Commutation proof may, however, be made upon showing — 
fourteen months’ actual] residence performed either by the settler © 
or the heirs or widow, or in part by the settler and in part by the © 
— widow or heirs. In case of entries made under the enlarged home- | 
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stead act cultivation as required by that act must be maintained 
by the widows or heirs. See paragraph 51. The above rules also 
apply to a devisee of the settlement claim in cases where a devisee ; 
is entitled to take. : 


82. The widow or heirs of a inated aman who dies before ~ 


- he earns patent are not required to both reside upon and cultivate | 
the lands covered by his entry, but they must, within six months 
after the death of.the entryman, begin cultivation on the land 

covered by the entry and continue same for such a period of time as 

will, when added to the time during which the entryman complied 
with the law, amount in the aggregate to the required period of 

_ five years. Commutation proof may be made showing fourteen 
months’ actual residence performed by the entryman or by the widow 

or heirs, or in part by the entryman and in part by the widow or 
heirs. In case of an entry made under the enlarged homestead 
act cultivation as required by that act must be maintained by the — 

widow or heirs. See paragraph 51. The above rules also apply to a 
devisee of the entry in cases where the devisee is entitled to take. 

- 86. Leaves of absence for one year or less may be granted to entry- 
‘men who. have established actual residence on the lands entered by | 
them in all cases where total or partial failure or destruction of crops, 
sickness, or other unavoidable casualty has prevented the entryman 
from supporting himself and those dependent une him by a cultiva- 
tion of the land. 

Applications for leaves of absence should be sda eeed to the reg- 
ister and receiver of the land office where the entry was made and 
should be sworn to by the applicant and some other disinterested per- 
son before such register and receiver or before some officer in the land 
district using a seal.and authorized to administer oaths, except in— 
cases where, through age, sickness, or extreme poverty, the entryman 
is unable to visit the district for that purpose, when the oath may be 
made outside of the land district. All “aE CauOns of this kind 
should clearly set forth: 

(a) The number and date of the entry, a description of the lands 
entered, the. date of the establishment of his residence on the land, 
and the extent and character of the ee and. ealtivauen 
made by the applicant. 

(b) The kind of crops which failed or were destroyed and ae 
cause and extent of such failure or destruction. 

(c) The kind and extent of the sickness, disease, or “injury as- 
signed, and the extent to which the entryman was prevented from — 
continuing his residence upon the land, and, if practicable, a certifi- 
~ cate signed by a reliable physician as to eich sickness, disease, or 

ae should be furnished. | 
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(d) The character, cause, and extent of any unavoidable casualty 
- which may be made the basis of the application. ‘ 
(e) The dates from which and to which the leave of seins is” 
requested. | 

An entryman can not claim credit for roaaeaes during the time he 
is absent under a leave of absence, but such a period of absence will 
not be held to break the continuity of his residence, that is, the period 
_ of residence preceding such an absence may be added to the period 
of residence succeeding such: absence to make up es time eae for 


; either five year or commutation proof. 


87. All original, second, and additional Homestend gad acne 
farm entries may be commuted, except such entries as are made under . 
particular laws which forbid their commutation. — 

Where there has been, immediately prior to the application to 
submit proof on a Hemiescaa entry, or immediately prior to the sub- — 
mission of proof, at least fourteen months’ actual and substantially 
continuous residence, accompanied by improvement and cultivation, 
the entryman, or his widow or heirs may obtain patent by proving 
such residence, improvement and cultivation, and paying the cost 
of such proof, the land office fees, and the price of the land, which 
is $1.25 per acre outside the limits of railroad grants, and $9, 50 per 
acre for lands within the granted limits, except as to certain lands — 
which were opened under statutes requiring payment of a price 
different from that here mentioned. See circular of October 18, 1907 
(Appendix No. 14). 

Commutation proof can not be made on homestead entries allowed | 
under the act of April 28, 1904 (83 Stat., 547), known as the Kinkaid 
act; entries under thé ‘Reclamation Act of June 17, 1902 (82 Stat., 
388) ; entries under the enlarged homestead act (post par. 46 et seq.) ; 
entries allowed for coal lands under the act of June 22, 1910 (36 Stat.,. 


583), so long as the land is withdrawn or cere as coal; addi- 
-. tional entries allowed under the act of April 28, 1904 (33 Stat: 527, 


_ Appendix No. 4); second entries allowed under the act of June 5, 
1900 (81 Stat., 267, Appendix No. 5); or second entries allowed 
under the act ee May 99, 1902 (32 Stat., 208, Appendix No. 5), 
when the former entry was commuted. _ 


89. By whom proof may be offered. _—Final proof must Ede made by 
the entrymen themselves, or by their widows, heirs, or devisees, and 
can not be made by their agents, attorneys in fact, administrators, or 
executors, except in the cases hereinafter mentioned. In order to 
submit final five-year proof the entryman, his widow, or the heir or 
__ devisee submitting proof must be a citizen of the United States. As 

a general rule commutation proof may be submitted by one who has’ 
declared his or ‘her intention to become a citizen, but on entries made 


~ 
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~ for land in certain reservations opened under special acts the person 
submitting commutation proof must be a citizen of the United — 
- States. | 

An entrywoman lie’ marries after making an entry must, im sub- 
mitting proof, show the citizenship of her husband, as she by her 
marriage, takes his status in respect to citizenship. | 

(a) If an entryman becomes insane after making his entry and 
establishing residence, patent will issue to the entryman on proof by 
his guardian or legal representative that the entryman had complied 


with the law up to the time his insanity began. In suchacase ifthe  ~ 


entryman is an alien and has not been fully naturalized evidence of 
' his declaration of intention to become a citizen is sufficient. 

(b) Where entries have been made for minor orphan children of 
soldiers or sailors, proof may be offered by their guardian, if any, if 
' the children are still minors at the time the proof should be made. 
(ce) When an entryman has abandoned the land covered by his 
entry and deserted his wife, she may make final or commutation 
proof as his agent, or, if his wife be dead and the entryman has de- 
serted his minor children, they may make the same proof as his agent, 
and patent will issue in the name of the entryman. | | 

(d) When an entryman dies leaving children, all of whom are: 
minors, and both parents are dead, the executor or administrator of 
the entryman, or the guardian of the children, may, at any time 
within two years after the death of the surviving parent, sell the 
land for the benefit of the children by ‘proper proceedings in the © 
proper local court, and patent. will issue to the purchaser; but if 
the land is not so sold patent. will issue to the minors upon proof of 
death, heirship, and sas being made by. such administrator or 
~ guardian. | 
— «4%. Designation of inits .—F’rom time to time lists designating the 
lands which are subject to entry under these acts are sent to the 
registers and receivers in the States affected, and they are instructed 

immediately upon the receipt of such lists to note the same upon 
their tract books. In the order designating land a date is fixed on 
which such designation will become effective. Until such date no 
applications to enter can be received and no entries allowed under 
these acts, but on or after the date fixed it is competent for the reg- 
isters and receivers to dispose of applications for land designated 
under the provisions of these acts, in like manner as other applica- 
tions for public lands. 

‘The fact that lands have been designated as subject to entry is not 
- conclusive as to the character of such lands, and should it afterwards 
develop that the land is not of the character contemplated by the 
above acts the occlenaicn may be canceled; but where an entry is” 
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inde in good faith under the provisions of ‘ies: acts, such desig- 
nation will not thereafter be modified to the injury of anyone who, 
in good faith, has acted upon such designation. Each entryman 
must furnish affidavit as required by section 2 of the acts. 

53. Constructive residence on certain lands in Utah—The sixth 
section of the act of February 19, 1909 (35 Stat., 639, Appendix No. — 
15), provides that not exceeding 2,000,000 acres of land in the State 
of Utah, which do not have upon them sufficient water suitable for 
_ domestic purposes as will render continuous residence upon such 
lands possible, may be designated by the Secretary of the Interior as 
subject to entry under the provisions of that act; with the exception, 
however, that entrymen of such lands, will not be required to prove 
continuous residence thereon. This act provides, in such cases, that 
all entrymen must reside within such. distance of the land breed as 
will enable them successfully to farm the same as required by the act; 
and no attempt will be made at this time to determine how far from | 
the land an entryman will be allowed to reside, as it is believed that 
the proper determination of that question will depend upon the cir- 
cumstances of each case. 7 

Applications to enter under section 6 of ae act will not i re- 

ceived until the date fixed in the order designating the lands as sub- 
ject to entry under this section. Lists of lands designated under this 
‘section will be from time’ to time furnished to the registers and 
receivers, who will be instructed to note same on their tract books — 
immediately upon their receipt. These lists will fix a date on which 
the designations will become effective. Applications under this sec- 
tion must be submitted on form number 4—008a. 
_ Final proof under this section must be made as in ordinary hie: 
stead eutries, except that proof of residence on the land will not be 
required, in lieu of which the entryman will be required to show that, 
from the date of entry until the time of making final proof, he resided 
within such distance from said land as enabled him to successfully 
_ farm the same. Such proof must also show that not less than one- 
eighth of the entire area of the land entered was cultivated during the 
second year, not less than one-fourth during the third year. and not 
less than one-half during the fourth and fifth years after entry. 

54. Constructive residence permitted on certain lands in Idaho — 
The sixth section of the act of June 17, 1910 (36 Stat., 581), provides 
that not exceeding 320,000 acres of land in the State of Idaho, which 
do not have upon them sufficient water suitable for domestic purposes - 
as will render continuous residence upon such lands possible, may be 


ae designated by the Secretary of the Interior as subject to entry under 


the provisions of this act, with the exception, however, that entry- 
men of such lands will not be required to prove continuous residence 
thereon. This section proaeee in such cases, that atter six months ~ 
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from date of entry and until final proof, all entrymen | aust reside not 
more than 20 miles from the land entered, and be engaged personally . 
in preparing the soil for seed, seeding, cultivating, and harvesting 
crops upon the land during the usual seasons for such work, unless 
prevented by sickness, or other unavoidable.cause. It is farther pro- 
vided, that leaves of absence from the residence established under this 
section, may be granted upon the same terms and conditions as are 
required from other homestead entrymen. 

_ Applications to enter under this section of this act will not be 
received before the date fixed in- the order designating the land as 
subject to entry under this section. Lists of lands designated under _ 
this section will from time to time be furnished the registers and — 
receivers who will be instructed to note the same on their tract 
‘books immediately upon their receipt. In the lists furnished the — 
registers and receivers a date will be fixed on which the designation 
will become effective. Applications under this section must be sub- 
mitted on form 4-008a. 7 3 


COOPER v. . OREGON AND CALIFORNIA R. R. CO. 
| Decided April 20, 191d. 


OREGON AND Ginmonat RAILROAD GRant—Pré- -EMPTION DECLARATORY STATE- 
MENT For UNSURVEYED LAND. 

A pre-emption declaratory statement covering unsurveyed lands, not refiled 
“within the time required by the act of May 30, 1862, after survey of the 
lands, is not sufficient to except the lands from the grant to the Oregon 
and California Railroad Company made by the act of July 25, 1866. 


Pircz, First Assistant Secretary: 

The Department has received your office letter of April 14, 1911, 
submitting for instructions the matter of the claim of the Oregon 
and California Railroad. Company to the NE. 4 SW. 4 and the SW. 4 
SW. 4, Sec. 23, I. 98 8. R. 5 W., in the Roseburg, Ona laud 
district. | 
ot appears from your said letter that the lands described are within 
the primary limits of the grant made by the act of July 25, 1866, 
(14 Stat., 239), being opposite that portion of the road definitely 

located January 7, 1881, and said tracts were listed by the company 
- May 15, 1890, per list No. 21, as inuring under the grant; that the 
- lands are of the class known as unoffered lands and upon examination 
it was found that they were embraced in the preemption declaratory 
statements of C. A. Boyles, filed January 26, 1861, alleging settle- 
ment November 8, 1860, and F. Lawrence, filed June 24, 1858, alleg- 
ing peotiinent June 19, 1858. 
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In view of the showing made by the records, your oflice, by decision. 
of October 26, 1899, held that the declaratory statements, being of 
record and uncanceled and subsisting at the date of the grant to the © 
company served to except the lands covered thereby from ‘the grant, | 
in view of which the company’s listing of the tracts was. held for can- 
cellation. The company appealed arid the Department on April 4, 
1900, affirmed the decision of your office. No motion having been 
filed the decision was declared final by your office July 25, 1900, and 
the company’s listing canceled. | 

February 23, 1911, the local land officers at Roseburg fonwunded 
without action, the application of Pliny E. Cooper to purchase ad 
tracts under the act of March 3, 1887 (24 Stat., 556), in the event 
that the Department should hold upon reconsideration that the lands 
were excepted from the operation of the grant to the railroad com- 
_pany. In support of this application it is alleged that one Plinn 
Cooper, father of the applicant, purchased said tracts, with. other 
lands, from the company in the year 1888, receiving a deed Feb- 
ruary 6, 1899; that ever since the purchase the purchaser has been 
in actual: open, notorious and adverse possession of the land, having 
the same under fence and using it as a part of his farm until about 
three months prior to this application, when he conveyed. it to his 
son, Pliny E. Cooper, the present applicant, and that the latter did 
not learn of the cancellation of the company’s listing or the Depart- 
ment’s decision holding the land excepted from the grant until abou 
February 11, 1911. 

It is further shown that under date of April 4, of this year, 
the resident attorney for the company called attention to the pend- 
ing application of Cooper and stated that the filings which were held | 
to except the land from the company’s grant were for unsurveyed 
lands and for that reason a mere nullity and did not except the land 
from the operation of the grant; in view of which, counsel for the 
company requested that the decisions canceling the company ’S listing 
be recalled and vacated. 

It is further stated in your letter that upon examination it is 
found that the greater portion of the township in which these two 
tracts are situated was surveyed in 1858, as shown by a plat approved - 
September 9 of that year, but that the portion of the township in. 
which section 23 is located was not surveyed until July, 1871, as 
shown by the plat approved March 26, 1872, and that, coe. at 
the time the preemption declaratory satements were filed the land 
covered thereby was: unsurveyed. | | 
~ Your office letter states that in view of the Department’s decision. 
ordering the cancellation of the company’s listing and holding the 
lands were excepted from the grant, your office. no longer has juris- 
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diction, and it is recommended that the secon referred to, in’ 


which it was held that the land. was excepted from the grant to the 


company, be vacated, and that the application of Cooper to purchase 
said tracts under the act of 1887 be rejected without prejudice:to his — 


right to renew his application, if it should be eventually determined 
that the land does not pass under the grant. ° 

- That portion of the act. of May 30, 1862 (12 Stat., 410), incor- 
porated in the Revised Statutes as secuon 9966, provided that in 


regard to settlements which were authorized upon unsurveyed lands. 


the preemption claimant shall in all cases be required’ to file his 


‘declaratory statement within three months of the date of the ‘re- 
celpt at the district land office of the approved plat of the town- 


ship embracing such preemption settlement. The land department 


has recognized the right of a preemptor to settle on unsurveyed . 


lands, but declaratory statements are not allowed to be filed until 
after the lands ‘are surveyed. 

The act of 1866, making the grant to the California and Oregon 
Railroad Cian provides that where any of the granted sections, 
or parts of sections, shall be found to have been “ granted, sold, 
reserved, occupied by homestead settlers, preempted, or plea 
aiscoacd of, other lands” shall be selected by the company in lieu 
thereof. This provision evidently had reference to legal preemp- 
tions, and inasmuch as the preemption declaratory statements filed 
by Boyles and Lawrence in this case were filed before the lands were 
surveyed and were not refiled after the lands were surveyed, and 


within the time required by the act of 1862, it follows that they did 


not serve to except the lands covered thereby from the operation of 
the grant to the railroad company. 

The Department’s decision of April 4, 1900, is accordingly vacated 
aad your office authorized to dispose of the case in accordance with 
the views expressed herein. 7 


“RECLAMATION—NORTH PLATTE PROJECI—WATER SUPPLY. 


ORDER. 


DEPARTMENT OF THE Ly Terror, 
Washington, April 21, 1911. 


1. ‘Pending the issue of the public notice under the: ferns of the | 


Reclamation Act of June 17, 1902, announcing the limitations, 
charges, terms and conditions, ies which water will be furnished 


to lands in the third lateral district, North Platte Project, Nebraska- 


_ Wyoming, and as preliminary to the issue of such public notice, it is 
hereby ordered that water be furnished to lands in said district, as 
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shown on plats approved March 10, 1911, for the irrigation seasons. 
of 1911 and 1912, without charge for operation and maintenance, in 
pursuance of the pins. heretofore nce Diee as the result of contract ~ 
with the water users’ association. 

2. The public notice fixing the building charg ge and times of pay- 
ment will be issued during the current year and the first installment — 
of the chalets will become due on December 1, 1911. | 

 Franx Prirrce, 
ang Secretary of the Lf nterior. 


RECLAMATION—TRUCKEE-CARSON PROJECT—PAYMENT, 
OnpER. 


- DeparrMent OF THE INTERIOR, | 
Washington, Aprit 22, 1911. 
| 1. In pursuance of the act of Congress approved February 13, 
1911 (Public—No. 353), entitled “An act to authorize the Secretary 
of the Interior to withdraw public notices issued under section four — 
of the Reclamation Act, and for other purposes,” the terms and con- 
ditions of the public notice issued May 6, 1907, for lands irrigable 
under the Truckee-Carson Project, Nevada, constructed in pursuance 
of the Reclamation Act of June 17, 1902 (82 Stat., 388), and of all 
orders and notices amendatory thereof or supplementary thereto, in 
so far as the same relate to the time when installments shall be due 
and payable for Jands her einafter designated, are hereby moe 2 as 
_ follows: | 


9, For all water-right applications, whether for public or eee, 7 


lands, filed on’and after June 15, 1907, and prior to January 1, 1908, 
the date when the first ‘ustallment of the charges for building, opera- 
tion and maintenance became due is hereby advanced to December 1, — 
1908; the second and third installments of such charges are hereby 
advanced to December 1, 1909, and December 1, 1910; respectively. 
The installments of re charges for subsequent re shall be. due 
‘on December 1 of each subsequent year. 
3. The terms and conditions of public notice issued May 6, 1907, 
and of all orders and notices amendatory thereof or supplementary 
thereto shall remain in full force and effect except as modified herein. 

4. The payments heretofore made on account of operation and 
maintenance charges for the lands affected shall be adjusted in accord- 
ance with the provisions of this order. 

Wun L. Fisnur, 
Secretary of the Interior. 
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- WILLIAM W. FRY. 
Decided April 22, 1911, 


SoLprers’ ADDITIONAL RIGHT—-ADVERSE CLALMANTS—JUBISDICTION. 

An application to locate a soldiers’ additional right by one claiming to be 
assignee thereof will not be allowed in the face of a certificate covering 
the same right known by the land department to be in existence and held 
and claimed adversely to the applicant; nor may the holder of such cer- 
tificate be required by the land department to show how he came into 
possession of and by what authority he is claiming the same, or to defend 
his title thereto, until such time as he ey apply to locate the right. 


Pierce, first Assistant Secre tary: 

William W. Fry, alleged assignee by mesne conveyances of the 
soldiers’ additional homestead right of Jesse G. Barrick, appealed 
from a decision of the Commissioner of the General Land Office, 
November 4, 1910, denying his application under section 2306 of. the 
Revised Statutes to enter forty acres of land, being the SE. 4 of the 
SW. 4 of Sec. 14, T. 32 §., R. 6 W., Roseburg land district, Oreson: 


A coruncate of ddd donal: right fox eighty acres of land assued to. 


the said Jesse G. Barrick, the soldier, April 16, 1883, upon the appli- 
cation of one W. E. (Chidesten. of Miexandria, ‘Minnesota, and was - 
transmitted to Chidester at that time. 

Fry’s application was filed in the local land office at Roseburg, 
April 19, 1909. He claims under assignment from one D. N. Clark, 
April 12, 1909, Clark claiming to be the owner of the right by 
decionment ee Barrick, March 29,1907. This claim, in a different 
form, has heretofore been the wabiec: of numerous decisions by the 
land department upon the application of Clark for a recertification 
of the right. A recitation of those proceedings in detail would be 
supererogatory. For the purposes of this decision it will be enough 
‘to say that such application was denied at one time because of insuffi- 
- cient evidence of loss of the original certificate, and at another time 
because one C. F.. Chisholm, of Garrett Park, Maryland, had, during 
the course of the proceedings, exhibited the original certificate in 
the General Land Office. Said proceedings also involved the appli- 
cation by Clark for a rule against Chisholm to show by what right 
he claims this certificate and in what manner he came into possession 
of it; but this application was also finally denied by departmental 
decision of August 7, 1908, upon the ground of want of jurisdiction 
and authority of the fend department to try the issue, there being 
no application to enter public lands in satisfaction of the right. ~ 

The application now in question was apparently made pursuant 
to this suggestion, and it is urged with much earnestness that the 
Department not only has now jurisdiction and authority to deter- 
mine the ownership of the right, but that in equity and good con- 
‘science this should be done. 
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‘This pr -esents a many-sided question, but: tive contention, while 
forceful from the viewpoint of the applicant, can not be success- 
fully maintained. It is incumbent upon an applicant to enter public 
lands of the United States to submit to the land department sufficient 
evidence of his right to do so. .He must not only show that he is 
qualified to make entry, but if he relies upon a statutory right by 
assignment, he must show affirmatively that he took title thereby and 
that he has not been divested of the same. Of course, the mere sug- 
gestion of adverse claim in another to the right which he seeks- to 
exercise, unsupported by proof, would not auunoriee a rejection of his 
claim; but such is not.this case. | 

In the first place, the government, through the land dosnaetlae 
has issued its certificate, which is the highest and best evidence of 
the right; that certificate was not only evidence of title but its as- 
signment, if regular, operated as a deed of conveyance. In the hands 


of an innocent pechaen for value, 1t was validated by the act of _ 


August 18, 1894 (28 Stat., 372, 397), and such validation conferred 
ownership upon the holder thereof. Now it is known to the land de- 
partment that the certificate in question is outstanding. It is not 
known who is the owner thereof. Being in the hands of Chisholm, it 
prima facie belongs to him. If it does not belong to him, unless it was 
stolen from Barrick or converted in breach of trust, the property 
right therein belongs to some one other than Fry. It seems to have 
_ been properly delivered to Chidester, and Fry does not claim title to 

the right through Chidester. If Chidester had the legal-right to 
dispose of the certificate he may have done so. If he was acting 
only as the agent of Barrick and delivered it to him upon failure 
of negotiations pending between them, then it may be that Barrick 
‘sold or assigned it to some one and that it came properly into the 


hands of Chisholm. This certificate, therefore, prima facie would 


seem to belong to some one not in privity with Fry, and if this be 
established Fry’s title fails. At any rate, the exhibition of the cer- 
tificate by Chisholm was in the nature of a caveat and a proper re- 
gard for the interests of the United States will not pont the warn- 
ing’ thereby given to be ignored, | 
It is evident that this raises a question which the land desatwcek 
has no adequate machinery to try out. Neither has it authority to 
do so, if such course were desirable from the standpoint of the gov- 
‘ernment, - It is immaterial whether rights under this certificate are — 
claimed by Chisholm or by a stranger. Such person, whoever he 
may be, is not limited in time as to the assertion of that mght- 
Under existing law, so long as there is public land subject to such 
location he may exercise it, and he does not have to defend his claim 
thereto before the land department, because some one else claims the 
right of additional entry through assignment from the soldier. The — 
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allowance of other claim, though intended in eon of the 
‘soldier’s right, would in nowise impair his right under the certifi- © 
cate, and laches in the assertion of such right may not be imputed. 
Under what theory, therefore, may he be required to answer before 
the land department the claim of another, when his claim may not 
be put in issue until he chooses to assert it? 
_ In view of the pertinacity with which the Clark-Fry claim has been 
urged, and because of informal representation as to certain suggested 
irregularities involved in the possession of this certificate by a man 
not named in this record, who, it is said, delivered the certificate 
to Chisholm, it is suggested that Fry file a bill in a court of compe- 
tent jurisdiction, setting up his ownership of the right in question, the | 
cloud cast upon the title thereto by Chisholm’s alleged, possession 
and ownership of the certificate, and asking the court for a decree © 
- quieting title. Such a decree, when rendered, would enable the land | 
department to deal with the proper party and protect the interests 
of the United States. os 
The decision appealed from is affirmed. 


— ret 


NEWTON DEXTER BURCH. 
Decided April 26, 1911. . 


ROSEBUD INDIAN LANDS—SoLDIERS’ ADDITIONAL RIGHT. 

Lands in the former Rosebud Indian reservation opened by proclamation of 
August 24, 1908, under the act of March 2, 1907, to disposal under the 
general provisions of the homestead and townsite laws, are not subject 
to. appropriation by location of soldiers’ additional right. 


s 


PIERCE, First Assistant Secretary: 
Nowe Dexter Burch ‘has filed appeal. from aeons of January 
18, 1911, by the Commissioner of the General Land Office, holding 


for saneeilation the final certificate and rejecting his several appli- 


cations filed on or about October 8, 1909, under sections 2306 and 
2307, R. S., for the different iis oe of the SW. ¢ of Sec. 27, 
pf be 101 N.. R. 76 W., 5th P. M., containing 160 acres, Greeny. South 
Dakota, land district. The said tracts are a part of the former 
Rosebud Indian Reservation, opened by proclamation of the Presi- 
dent, dated August 24, 1908 (37 L. D., 122), under the act of March 
2, 1907 (34 Stat., 1280). The applications are based upon a num- 
ber of ainmcnts of alleged additional ments under sections 2306 
and 2307, R. 8S. a 
Said lands were opened in accordance with the proclamation by a 
drawing for numbers, and the right of entry accorded in the order 
of numbers drawn. ‘Robert R. Hedtke drew No, 457, and made 


“DECISIONS RELATING TO THE PUBLIC LANDS. 55 


homestead entry - in the manner preseribed thereunder. © It appears © 
that the Commissioner, responding to an inquiry made in pees S. 
interest, stated in a letter dated April 23, 1909, as follows: 


That any person holding a number entitling him to make entry of Tripp 


County, South Dakota, lands, prior to October 1 next, may make a soldiers’ — 


additional entry of the land by paying the Indian price of six dollars per acre,- 
if the entry is made.before May 3, or four dollars and fitty cents per acre, if 
the entry is made after September 8. Under an entry of this kind, ae entry- 
man would not be required to reside. on the land. 7 

If an entryman has already made an ordinary homestead entry for ‘Tripp 
County lands, he may, after September 30, relinquish his entry and make a 
soldiers’ additional entry: of the same land, but he would forfeit the payment 
made under his former entry, and be required to pay six dollars an acre for 
the land, if the former entry was made prior. to September 8, 1909, or four dol- 
lars and fifty cents an acre, if it was made after: that date. 

In accordance with the above instructions Hedtke relinquished his. 
homestead entry and procured soldiers’ additional rights and caused 
same to be located upon said lands by Burch. Hedtke, it is stated, 
was not able to appear personally at the land office to file the addi- 
tional rights because of the serious illness of his wife and he pro- 
cured Burch as his agent and attorney to make the filings in his_ 
own name, and Burch, it appears, on the same day conveyed the 
lands by quit- -claim deed to Hedtke, who i 1S, aan the real ‘Party, 
in interest... 


“The local officers accepted payment of the full Tai price for — 


the- lands and issued final certificate upon the. applications. The 
action of the local officers was irregular as a matter of procedure 
as the regulations require that such applications be submitted to the 
Commissioner for consideration before-allowance. The Commis- 
sioner in his decisions referred to said irregularity but the rejection 
of the applications was based upon the view that said lands were 
not subject. to entry with such additional rights. The act under 
which the lands were opened to entry reads in part as follows: 


That .the land shall be disposed of by proclamation under the general pro- 
visions of the homestead and town-site laws of the United States, and shall be 
opened to settlement and entry by proclamation of the President, which procla- 
mation shall prescribe. the manner in which these lands may be settled upon, 
occupied, and entered by persons entitled to make entry thereof, and no person 
shall be permitted to settle upon, occupy, or enter any of said lands except 
as prescribed -in such proclamation. ... Provided further, That the rights 
of honorably discharged Union soldiers and sailors of the late civil and Spanish 


wars or Philippine insurrection, as defined and described in sections twenty- 7 


three hundred and four and twenty-three hundred and five of the Revised 
Statutes, as amended by the act of March Hest, nineteen hundred and one, shall 
not be abridged. . . 

That the price of said indie entered as. nomestendé under the provisions of 
this act shall be as follows: Upon all land entered or filed upon within three 
months aiter the same shall De opened for settlement and entry, six dollars . 
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- per acre... . One-fifth of the purchase price:to be paid in cash at the time 
- of. the ee. and the balance in five equal annual installments, to be paid in 
one, two, three, four and five years, respectively, from and after the date of 
entry. ... In addition to the price to be paid for the land, the entryman 
“shall. pay. the same fees and commissions at the time of commutation or final 


entry as now pr ovided by law, where the price of the land is one dollar and | 


_._twenty- -five cents per acre, and when tlie entryman shall have complied with 
‘all the requirements and terms of the homestead laws as to settlement and 
residence and shall have made all the required payments aforesaid he shall be 
entitled to a patent for the lands entered. | | 
Tt clearly appears from the language used in said ae that actual 
residence. was contemplated, and this requirement, together with the 
annual installments to be paid by the entryman, constitute conditions 
hot compatible with the assignable right to make entry under sec- 
tion 2306, R. S., as defined in the case of Luther v, Webster (163 
U.S. 131). ‘The provisions of said section were not made applicable 
to this land by said act although sections 2304 and 2305, conferring 
benefits to soldiers, were specifically mentioned and made applicable. 
_ This omission of reference to section 2306 would indicate that Con- 
gress did not. intend to extend the provisions thereof to the lands in 
question, and this conclusion is strengthened and emphasized by the 


conditions imposed as above stated. See case of Walhem M. Wool- 


dridge (83 L. D., 525). 

However, in view of the fact that the claimant was instructed as 
‘above shown, that he could relinquish his homestead entry and per- 
~- fect his alain t6 the land under section 2306 R. S., and as said instruc- 
tions appear to represent. the practice obtaining in the land office at 
that time-and claimant has acted in accordance with same, the final 


certificate will be allowed to stand if the applications are found in. 


other respects proper and sufficient, and if in any way defective, the 
claimant should be allowed to cure the defect. This is in accordance 
with the principles of equity as applied in the case of Roy McDonald 
et al. (36 L. D., 205). 

The decisions appealed fois are modified accordingly cna the case 
is remanded for further consideration as indicated herein. | 


LOO eed 


CHEYENNE RIVER AND STANDING ROCK INDIAN LANDS? 


| | February is 1910. 
gm: Because of the present unusual climatic conditions, it is re- 


spectfully recommended that the date on which the Cheyenne River 


and Standing Rock lands. are to become subject to entry under the 


proclamation of August 19, 1909 [38 L. ‘D. 2 Es be aes from 


eae 1, 1910, to May 1, 1910. 


a Omitted from Volume 28, 
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It is further recommended that all persons to whom numbers were 
assigned under that proclamation be permitted to select the tracts 
they desire, at Aberdeen, South Dakota, from the whole body of 
lands subject to entry on such dates after April 80, 1910, as may be | 
assigned them for that purpose; and further that all persons who fail 
to enter tracts so selected within ten days after such selection shall 
forfeit their right to make entry under the numbers assigned to them. 

‘It is also further recommended, that all of said lands which have 
not been entered prior to N syeniber 1, 1910, by persons to whom num- 
bers have been assigned, shall, on and after that date, be subject to 
~ settlement and entry under the act approved May 29, 1908 (35 Stat., 
460), by any qualified applicants. 

. Very respectfully, a. 
Tue PRESIDENT, — _ — - RA. Barrrnerr, Secretary. 
White House. : ) 


Wa. H. Tarr 
Approved February 8, 1910. 


ne 


COEUR one AND FLATHEAD INDIAN LANDS.’ 


| February 23, 1910. 
SIR: Because of the aeaidcted delays in the completion of clas- 
sifications and appraisements and other preliminary arrangements, 
‘it is respectfully recommended that the date for the opening of 
Coeur d’Alene and F lathead lands under the Proclamation of May. 
22, 1909 [87.L. D., 698], be extended from April 1 to May 2, 1910. 

Tt is also eacorranended that all persons to whom ae bee have 
~ been assigned under said proclamation be permitted to select the 
tracts they desire to enter, at the land office for the district in which 
they make their selections on such date after May 1, 1910, as may be 
severally assigned to them for that purpose; and, ‘further that all 
persons who fail to enter the tracts they select, within ten days 
after their selections, shall forfeit all rights Gander the numbers SO 
assigned. 

It is also further recommended that all lands subdivided into 
farm units in the Flathead Reservation under the act of May 29, 
1908 (85 Stat., 444), shall be subject to entry by persons to Shon 
numbers have been assigned under said proclamation eis to the 
charges, terms, and conditions of that. act. 

It is also further recommended that all the Coeur d’Alene and 
Flathead lands subject to entry under said proclamation; which 
_ have not been entered prior to November 1, 1910, by persons to 


- @QOmitted from volume 38. 
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whom numbers have been assigned, shall on and after that date 

_ be subject to settlement and entry under the provisions of the acts 

_ .of Congress relating thereto, by any qualified applicant. — 

| _ Very respectfully, } 

‘R. A. Batzincer, Secretary. 

THE PRESIDENT, | an 
W hite Ac Ouse. 


Wm. H. Tarv.. 
Approved February 26, 1910, 


- CHEYENNE AND ARAPAHOE LANDS—ACT OF JUNE 17, 1910. 
REGULATIONS.* 


DEPARTMENT OF THE INTERIOR, 
Washington, July 4, 1910. 
THE Cosecisston er oF THE GENERAL Lanp OFFIce. 

Sir: Pursuant to the’ Proclamation issued July 1, 1910, the lands 
enumerated in the attached schedule? will be sold at public auction 
at the city of E] Reno, Oklahoma, beginning Tuesday, November 15, 
1910, under the provisions of the act of Congress approved June 17%, 
1910 (Public—No. 215; 36 Stat., 533), and in accordance with the 
following regulations. . 

2. Area in which lands will be o fered. These lands will be offer ed 

for sale under the supervision of Jas. W. Witten, Superintendent of | 
the Opening and Sale of Indian Lands, by legal subdivisions in tracts 
embracing approximately eighty acres each in the order in which 
said tracts are numbered in the attached schedules, and no person 
~ will be permitted to purchase or enter more than one tract. 
3. The method of making bids. Bids may be made either through 
_ agents or in person by any person qualified to make entry under the 
homestead laws, but no bid of less than five dollars per acre from 
the first bidder on any tract or of less than ten cents per acre after 
the first bid will be considered or accepted; and no bid can be made 
through the mails or at any time or place other than the time and 
place at which the lands are offered for sale. 

4, Entries, payments, and forfeitures. All paceescril bidders must 
‘present their applications to make homestead entries for the tracts 
awarded them and pay one-fifth of the total amount of their bids 
therefor and the usual homestead fees and commissions, at the United 
States Land Office at El] Reno, Oklahoma, within two days after the 


¢ Omitted from volume 39.  >§chedule omitted. 
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tracts are awarded to them; and the balance of the purchase price — : 


must be paid in six equal annual instalments, but any and all instal-_ 
- ments may be paid before they become due. If any bidder fails to . 
- make his first payment and present his application to enter within 

the prescribed time, all right secured under his bid will be forfeited 

and he will not thereafter be permitted to bid on or purchase and 

enter any other tract; and, if any entryman fails to-pay any annual 
instalment when. it eer due or fails to comply with the require- 
ments of the homestead laws as to residence and cultivation, all for- 
mer payments made by him will-be forfeited and his entry and all 
seas thereunder will be forfeited and canceled. 7 | 

. Lands re-offered. All tracts awarded to persons who fail to 
ae entry and payment therefor within the proper time, and all 
tracts not sold when first offered, will be re-offered on the fourth day 
after all the. tracts have been once offered or at such other time as the 
ga a cenea of the sale shall designate. 

6. Filings and entries by soldiers and sailors. All successful bid- 
ders who were honorably discharged after at least ‘ninety days’ 
service in the army, navy, or marine corps of the United States dur- 
ing the Civil War, the Spanish-American War, or the Philippine 
Insurrection may file declaratory statements either in person or 
through duly qualified agents, for the tracts awarded them, within 
two days after their awards are made, or they may within that time 
make entry in person, but not through agents. At the time declara- 
tory statements are filed, one-fifth of the amount bid and the usual 
fees must be paid; and the persons by or for whom they are filed | 
must make entry and begin residence on the land within six months 
from the date on which their declaratory statements are accepted. 

1. Residence, cultivation, and patents. All persons who make 
entry must within six months after the date on which their entries 
are allowed, establish their actual homes on the land entered, to the 
exclusion oe a home elsewhere, and thereafter they must continu- 
ously reside upon, improve, aid cultivate the land for five yeais; or 
they may, after fourteen months’ actual and continuous residence 
and cultivation, make payment of all the unpaid instalments of pur- 
chase money and obtain patent to the land. Former soldiers and 


. sailors who make entry may, after residing upon the lands for at 
least one year, claim credit on the five-year residence period for the i 


time of their military or naval service. 
«8. Relinguishments and cancellations. When an entry embracing 
any of these lands is canceled either on relinquishment or otherwise, 


the land will not: become subject to entry by other persons but will — 


be held for future disposal in such 1 manner aS may hereafter be 
prescribed. 
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9. Warning against combinations, etc. All persons are warned 
against entering into any conspiracy, contract, agreement, or under- 
standing with other persons, or from doing any other act which will 
in any way tend to prevent competitive bidding or in any other — 
_ manner interfere with the orderly and successful conducting of the . 
sale; and all persons so offending will be prosecuted under Sec. 

2378, Revised Statutes of the United States, which reads as follows: 
EXvery person, who, before or at the time of the public sale of any of the 
_ lands of the United States, bargains, contracts, or agrees, or attempts to bar-— 
gain, contract, or agree with any other person, that the last-named person shall 
not bid upon or purchase the land so offered for sale, or any parcel thereof, or 
who by intimidation, combination, or unfair management, hinders or prevents, 
or attempts to hinder or prevent, any person from bidding upon or purchasing 
any tract of land so offered for sale, shall be fined not more than one aoueane 
dollars, or imprisoned not more than two years, or both. 

10. The Superintendent of the sale will be authorized to. reject 
any and all bids and to adjourn the sale to any other time or place 
which in his judgment may seem best, and he may prescribe rules 
for the conduct of the sale which are not in conflict with these 
regulations. 7 | | 8 
Very respectfully, | | R. Pere | 

| | — Seeretary. 


RECLAMATION LOWER YELLOWSTONE PROJ ECT—PAYMENTS, 
Onpur. 


- DrrarrMen oF qvHEe INTERIOR, 
— Washington, D.C., May 1, 1911. 


, + in pursuance of the provisions of the act of June 17, 1902 (32 

Stat., 888), known as the reclamation act, and the act of February 
18, 1911 (Pub. No. 353), authorizing the withdsawal and modifica- 
tion of public notices issued under the reclamation act for the Lower 
Yellowstone Project, Montana-North Dakota, and for the purpose of 
_ obtaining a definite expression of the views of the water users regard- 

ing a modification or abrogation of the water-right applications 
heretofore filed and a modification of the contract heretofore made | 
with the Lower Yellowstone Water Users’ Association, the following 
order is issued: 

1. For the purpose of carrying out an adjustment of the building 
charge in conformity with offers suggested by the water users indi- 
vidually and by representatives of the water users’ association, it is 
proposed to issue a public notice fixing a building charge of $45 per 
acre payable in graduated instalments beginning in 1913 under the ’ 
conditions hereinafter stated: Provided, That it is shown to the sat- 


DECISIONS RELATING TO THE PUBLIC LANDS. 61 


isfaction of the Secretary of the Interior that the owners of at least 

80 -per cent of the irrigable land now subject to the filing of water- 
right applications under the project shall file with the project engi- - 
neer at Glendive, Montana, water-right applications at $45. per acre — 
and make payment to the Special Fiscal Agent of the Reclamation 
Service for the project of 25 cents per acre on account of the opera- 
tion and maintenance charge of $1.50 per acre fixed for the year 1911, 
the balance of said charge, namely, $1.25 per acre, to be payable on 
or before December 1, 1911. Such water-right applications and pay- 
ments shall not become binding upon the Government until water- 
right applications with corresponding payments for 80 per cent of 
the land have been made as aforesaid. In case-such per. cent of 


_ water-right applications with accompanying payments shall not have — 


been made on or before May 24, 1911, the conditions herein proposed 
may be withdrawn, in which case all water-right. applications and 
- payments will be returned to the applicants, and all entrymen and 
_ landowners on the project shall remain apie’ to the existing payne 
ges and orders. : 
. If the required per cent of spplieetons and corresponding pay- 
ats are made as herein provided on or before May 24, 1911, and 
the water users’ association shall thereupon adopt amenament (in 
form approved by the Secretary of the Interior) to the contract dated 
October 25, 1905, now existing between the association and the 
United States so as to put into effect the conditions hereof “the Sec- 
retary of the Interior will thereafter issue a public notice making 
effective the conditions hereof and accepting such water-right appli- 
cations and payments, which will then be ees to the local 
land office. _ 
8. The building charge for iis shoiedt shall bs oe at $45 per 
acre payable in not more than 10 annual instalments, the first of 
which shall be due December 1, 1918, and shall be $2 per acre. The 


subsequent instalments shall bs die on December 1 of subsequent 3 


years, graduated so that the total payment of shall be made in 
10 years and shall be due as follows: 


December 1, Ci, a Po ae ac ie ere as rare rs ees $2. 00 
December 1, 1914._---_------- 4 BO 
DCCEMINGR TOU so a ah ol ee . $4: 50 
op Ds cy v0] by ane A 5 Sa a av NS OS ee $4. 50 
VOC Sm Gir, LO ne te $4. 50 
MICCOMIDCD” fy 1016 seperti ee $4. 50 
December <1, 1019 2c o2 2 ss ee se $4. 50 
PVG GCOTE Ly LO ia ce i ee ee $4. 50 
Pecemer: Uo I 2 a a a hs eo So Ste $4. 50 
December 1, 1922__~-__.______.------- ~~~ ~--------------------+--- $7. 00 


As heretofore provided full payment of the charges-may be made 
at. any time upon compliance with the provisions of the reclamation 
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act as provided i in public notices re issued. All water- right 
applicants who have heretofore made payment on the building 
charge shall receive corresponding deductions from their ae 
building charge payments. 
_ 4, The operation and maintenance charge for 1911 shall - $1. 50 
per acre, 25 cents per acre of which shall be paid on or before May, 
94, 1911, at the time of filing new water-right applications, and the — 
onan on or before December 1, 1911. For 1912 the operation — 
and maintenance charge shall be $2. 50 per acre of which 50 cents per 
' acre shall be payable on or before April 1, 1912, and the remainder 
of $2 on or before December 1, 1912. The charge for operation and 
maintenance for 1913. and -subsequent years Shall be hereafter an- 
- nounced. | 3 
5. All amas or owners of lands to be bee sed by gravity exten- 
sions of the project may obtain the benefit of the building charge of 
$45 per acre payable in graduated instalments as herein provided 
with such charges, for operation and maintenance as may he here-— 
after fixed, by becoming members of the water users’ association and 
pledging their lands for the repayment of the charges, making pay-. 
ments to the water users’ association of the necessary amounts to cover 
all assessments or calls made by the association and due at the time 
of filing stock subscriptions, and filing’ certificate of the secretary of 
the water users’ association to this effect in the office of the project 
engineer on or before May 24, 1911. 

6. In case of the issue of public notice as herein conde the 
benefits thereof will not be extended to those who have not complied 
with the terms hereof, but they shall become subject to the terms of 


such notices as may be thereafter issued, which will provide for a 


further increase in the charges. | 
oo WALTER a Fisaer, 
Secretary of the Intertor. 


ee 


. WILLIAM C. McDONALD. 
Decided May 2, 1911. 


Sonprers’ ADDYTIONAL—Wipow— Basis or RIGHT, 
The death of a soldier who while in the military service executed an affidavit . 
under the provisions of the act of March 21, 1864, authorizing another as | 
his representative to make homestead entry for his benefit, operates to re- 
voke the authority, and an entry thereafter allowed upon. such authori- 
zation is null and void and does not: constitute a. basis for an additional 
right under section 2307 of the Revised Statutes. 


Prmrce,. First Assistant Secretary: 
The assignee in the above entitled case has appealed from a de- 
cision of the General Land Office of January 27, 1911, rejecting his 


~ 


DECISIONS RELATING TO THE PUBLIC LANDS. 68 


application to enter under the provisions of section 9307, evised 
Statutes, the NE. + SE. 4, Sec. 8, T. 8 S., R. 10 E., N. M. i eta Be 
_ Roswell, New Mexico, land district; by acciprinea cf the supposed | 
right of Julia E. Revere Phillips, as widow of William H. Revere, 
_ dr., based on service of not less than 90 days in the United States 

Army between May 7, 1861, and September 20, 1865, and on a home- — 
stead entry made in the name of said Revere November 18, 1865, at 


the St. Cloud, Michigan, land office, for the N. 4 NE. 4 and lots 7 


and 8, Sec. 7, T. 129 N., R. 38 W., canceled for ‘abandonment duly 
15, 1870. 

) Tt 3 is shown in evidence that the soldier died in n the: service Septem- _ 
ber 20, 1865, leaving a widow and an infant son. The latter died 
two Ser ‘afterward. The widow remarried J anuary’ 8, 1890, to 
Joseph L. Phillips, who died on the 16th of the same apne The 
assignment, by Julia E. Revere Phillips, of a right to. make the addi- 
tional homestead entry is dated January 8, 1909. | 

In the decision appealed from the General Land Office refused i 
recognize this assignment and rejected the application to make entry 
on the ground that by reason of her remarriage Mrs. ‘Phillips had. 
lost her right, as widow, to the benefits of section 2307, Revised — 
Statutes, but it was held further that the pending cement could. 
be regarded, and would bé accepted, as having been made by her.as 
the heir of the soldier if peel prooe! be furnished of her being 
his sole and only heir. , 

The Department has Banetetore decided that the right conferred 
on the widow of a soldier-entryman by section 2307, Revised Statutes, 
can be exercised by her during widowhood only mide pte appro- 
priated before her remarriage or death, and no minor orphan child 
is entitled to succeed to such right, it remains an asset of the soldier’s 
estate, subject to disposition as other personal- property. Allen 
Laughlin (31 L. D., 256); Isabelle L. i cae (38 L. D., 340); 
Warren W. Williams (39 L. D., 108). — 

It appears, however, that the original entry was not made at’ the 
St. Cloud office until afiar the death of the soldier. This entry was 
made pursuant to the act of March 21, 1864 (13 Stat., 35), and was 
based upon an affidavit made by William H. Revere, J r. , September 
9, 1865, at which time he was in the military service oF the United 
Sates, 4 in which affidavit he authorized F. A. Conwell, as his repre-— 
sentative, to designate the tract selected for his homestead. Said affi- 
davit could only become effective when filed with the register of 
the land office, November 18, 1865, prior to which date, namely on 
September 20, 1865, the death of the soldier had occurred. 

The power given to Conwell was a naked power—not coupled 
with an interest-in the land to be entered—and it therefore termi- 
nated with the death of Revere. Hunt v. Rousmanier (8 Wheat., 
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172, 203). In the case of Galt v. Galloway (4 Pet., 344), the court 
said: wo | a mg, 
cenhe question is presented whether the decease of the owner of the warrant 
puts an end to the power of the locator. No principle is better settled than that 
the powers of an agent cease on the death of his principal. If any act of agency 
be done subsequent to the death of the principal, though his death be unknown 
to the agent, the act is void. 
And in McDonald’s Heirs ». Smalley (6 Pet., 260), citing Galt v. 
Galloway, it was held that an entry made in the name of a person 
who had died prior thereto was a nullity. 

On the date entry was made in the present case the affidavit was of 
no effect for such purpose and the authority of Conwell as agent to 
make the entry had terminated by reason of the death of his principal, 
Revere. The entry was, therefore, null and yoid and cannot be made 
the basis of an additional entry under section 2307, Revised Statutes, 
under the assignment here under consideration or under any assign- 
ment by an heir of the soldier. The purpose in the Commissioner’s 
decision to regard the assignment as having been made by Mrs. Phil- 
lips as the heir of the soldier, on proof that she is the sole heir, is not 
concurred in. For the reasons stated the eon to make the 
additional entry must be rejected. | 
As herein modified the decision appealed from 1 is hereby affirmed. 


———— 


NORTHERN PACIFIC RY. CO. 
Decided May 3, 1911. 

NorkTHERN Pacrric SELECTION—ACT oF MARCH 2, 1899—CLASSIFICATION. 

Only lands in fact nonmineral and classified as such at the time of the gov- 

| ernment survey are subject to selection by the Northern Pacific Railway 

Company under the act of March 2, 1899; and the land department is 
without authority to permit selection of lands not so classified, eyen though 

| they may in fact be non-mineral. | 

Pierce, First Assistant Secretary: | 

This is the appeal of the Northern Pacific Railway Company diet 
the decision of the Commissioner of the General Land Office, dated 
February 8, 1911, holding for cancellation the company’s lists of 
- gelections, presented under the act of March 2, 1899 (30 Stat., 993), 

| embracing 160 acres in Sec, 6, T. 37 N., R. 9 E, and some 3400 acres 
in Secs. 6, 8, 14, 18, 20, 24, 80 and 32, ine. 88 N., R. 9 E. ae 
Idaho, eee ‘district 

It appears that the siboiene were presented - the company on 
November 17, 1902, and March 14, 1903, per lists Nos. 47 and 48, 
respectively; that the lands were paryeyed in the years 1906 and 
1907, the official plats being filed in the local office on July 1, and 26, 
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1909; saiiencial the company presented rearranged lists of the lands 
sclected, describing the tracts comformably to the plats of survey, 
as provided by section four of the act of March 2, 1899, supra. 

By section three of said act of March 2, 1899, the company, in 
lieu of lands rennquned by it in the Pacific Forest Reserve, was 
authorized to select “an equal quantity of nonmineral public lands, 7 
so classified as nonmineral at the time of actual government survey, 
- which has pam or shall be mao of the United States, not reserved, 7 
etc. | 
-- The report of the surveyor on ee 38 N.,; R. 9 E., ‘contains 
the following statement : | 

This township is very mountainous and. oy nea with haa timber and 
dense undergrowth . . There is.no agricultural land in this township, with 
the exception of two anil bottoms along the north fork of Clearwater river, 


probably not exceeding a quarter section in area... . Some mineral indica- 
tions are found in all parts of the township. 


‘The report on township 37 N.,-R. 9 E., contains the following: 


This township is very mountainous and covered with heavy timber and 
dense undergrowth . ... There is practically no agricultural land in this 
township, there being only small. bottoms along Weitas Creek, and a small 
meadow situated in Sec. 11, and known as Crayer Meadow, but which is so 
high as to be valueless... . There are mineral indications throughout the 
township. “os 


The Commissioner holds in his eee that while the surveyor 
does not specifically designate any particular tract in the townships 
as mineral land, yet, in view of the surveyor’s report that there are 
mineral indications found in all parts of the townships the lands can 
hardly be considered as having been classified as nonmineral, and 
inasmuch as they were not so classified he was forced to the con- 
_ clusion that the lands were not of the character contemplated by the 7 
act as. subject to selection by the company. _ 

It is urged in the appeal that the report of he surveyor on ede | 
two townships was under the departmental rules and practically a. 


nonmineral return, and the decisions relied upon in support of that 


contention are those rendered by the Department in the cases of Dav- 
enport 7. Northern Pacific (32 L. D., 28) ; State of Idaho »v. Northern 
Pacific (87 L. D., 185); Bedal v. St. Paul, Minneapolis & Manitoba 
Ry. Co. (29 L. D. , 254) ; and St. Paul, Minneapolis & Manitoba Ry. 
Co. (34 L. D. , 211). = : 
Inasmuch as in each of the cases cited, except that of Davenport-v. 
Northern. Pacific Ry. Co., it was: expressly stated that the surveyor 
returned the lands as nonmineral, it 1s unnecessary to discuss or fur- 
ther consider those cases. 
The case. of Davenport v. Northern Pacific Railway Company, 
however, is somewhat in line, inasmuch as there was some room for 
| 95464" —von 40—11-——5 ? | 


66 DECISIONS RELATING TO THE PUBLIC LAND. | 


question as to whether or not the surveyor’s nann was mineral or 


nonmineral., 
In the Davenport éase it. was said: 


Nor does the phrase “so classified as Aoaineral at the time of the actual 
government survey,” as the same is employed in section three, refer only to 
lands which the survey affirmatively states or shows as nonmineral. It is the 
uniform custom in surveying public lands to make in the field notes and sur- 
veyor’s return, notation of mines, outcroppings and evidences of valuable mineral 
_ deposits where found, and to say nothing upon the subject of minerals where no 
mining, outcroppings, or evidences of valuable mineral deposits are found. 

- When therefore, the field notes and surveyor’s return make no notation of min- 
eral in the land being surveyed, such lands are considered and treated as given 
a nonmineral classification by the surveyor, | : 


In the surveyor” s return in the case cited it was stated that the 
tomuanips is largely broken and rough; that the northern part contains 
some fine coal land lying in the basin at or near the head of Bear © 
Creek; that no mineral except coal has been discovered in the town- 


7 ship; that the southeast quarter of section 8 contained a coal mine 


with a five-and-a-half-foot vein of good coal which dipped to the 
southwest quarter 9 degrees, 30 minutes, upon which a drift had been 
run 150 feet, and that also in the northeast quarter of section 7 there 
was a S1x- foot vein of the same quality which dipped 8 degrees to the 
southwest, on which there was a drift of 100 feet. The Department 
held that that statement in the surveyor’s return was not a mineral 
classification of the southéast quarter of section 19, the tract involved, 
at the time of the survey of the township. | 
It will be seen that in the Davenport case the surveyor not only 
stated that there was some coal land in the township but he specifi- 
cally located the same; while, on the other hand, he expressly stated 
that there had been no discovery of any other mineral than coal. 
This, in effect, was, in accordance with the well-established rules of 
~ the Department, a nonmineral classification of all land not mentioned 
as containing mineral. In the surveyor’s return on the townships 
_ involved herein, however, it was stated in the one case that there are 
mineral dications throughout the township, while in the other case 
that some mineral indications are found in all parts of the town- 
‘ship. This certainly was not a classification of the lands in any part 
_of the township as mineral, within the meaning of the act of 1899. 
It is true that the lands ‘selected by the company may not in fact 
_ be mineral, but under the terms of the act which authorizes the com- 
pany to select lands in satisfaction of those relinquished by it it is 
not believed that the Department can inquire into the question as to — 
whether or not the lands are mineral where they are not classified 
as nonmineral by the return of the surveyor. | 
‘Having under consideration this act of 1899, the Circuit Court of 
Appeals for the Ninth Circuit held that the words “ public lands,” 
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as used i in the clause of the law quoted above, were qualified by the 
adjective “nonmineral ” which precedes them as well as by the phrase — 
_ “so classified as nonmineral at the time of the actual government sur-_ 

vey, which has been or shall be made,” which follows them. (North- 
-ern Pacific Railway Company ¢¢ ai. v. United States (176 Fed. Rep., 
706.) In other words, that the lands authorized. by Congress to be 
. taken by the railway company must not only be in fact- nonmineral 
_ but must also have been classified as such by the government surveyor. 

Congress has thus established a rule of evidence by which the 
Department must be controlled. If the lands are classified as mineral, — 
they are not subject to selection by the company, while if classified . 
as nonmineral, while subject to selection, the government may stall 
inquire into their actual character. 

The return of the surveyor in this case not. having’ classified the 
lands as nonmineral operates to except them from the company’ S 
right of selection, and the action of the General Land Office in hold- 
ing the selections for cancellation must be affirmed. 


RECLAMATION—BELLE FOURCHE PROJECT—PAYMENT, 
ORDER. 
DEPARTMENT OF THE INTERIOR, 
‘Washington, D. C., May 4, 1911. 

1. The einiee issued January 24, 1911 (39 L. D. , B81), under the 
provisions of the reclamation act, for the Belle Fourche Project, 
South Dakota, suspends the provisions of prior notices as to the 
charges, time and manner of payment on water-right applications 
for lands thereafter entered, lands in private ownership not held 
under trust deed, and lands not signed under‘contract with the Belle — 
Fourche Valley Water Users’ Association. It was announced that 
| applications for water rights for such lands might be received, sub-. 
ject to such charges, time and manner of payment as may be fixed 
by public notice thereafter issued. , 
_ 9,-Pending the issuance of such notice, it is ieecig? eo that 
all entries made on and after January 24, 1911, whether for lands not 
theretofore entered, or for land covered by noe entries which have 
been canceled by relinquishment or otherwise, shall be accompanied 
by applications for water right in due form and by the first instal- 
ment of the charges for building, operation and maintenance as 
theretofore required, not less than $3.60 per acre of irrigable land, 
- subject, however, to such additional payments and such increased 
charges for building, operation and maintenance as may be pi 
_ sertbed by pee notice to be hereafter issued. 
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3. Water- ‘right applications may also be made for lands in private 
ownership not deeded in trust to the Belle Fourche Valley Water 
Users’ Association, and lands not signed under contract with the - 
said association, subject to the terms of public notices heretofore 
issued except the amount of the building charge; but all such water- 
right applications filed on or after January 24, 1911, shall be subject - 
to the terms of public notice to be hereafter issued which will pre- 
scribe an increased building charge. 

| FranK Pierce, 
eng Secretary of the Interior. 


VERNILE F. HOPKINS. 
Decided May 6, 1911. 


ENLARGED HOMESTEAD—~ADDITIONAL—LAND NOT DESIGNATED. 
An enlarged homestead. entry can not be made so as to contain in either the 
original or ‘additional entry a tract of land which has not been designated 
as subject to the provisions of the enlarged homestead act. 


Pierce, First Assistant Secretary: 

~ Vernile F. Hopkins has appealed to the Department nee the 
decision of the Commissioner of the General Land Office of February 
18, 1911, sustaining the action of the local officers rejecting his appli- 
~ cation 06861 filed September 21, 1909, to enter under Sec. 3 of the act 
of February 19, 1909. (35 Stat., 639), lot 2 and S. 4 NE. 3, Sec. 3, and 
SW. i NW. 4, Sec. 2, T. 30 N., R. 29 E., W. M., as additional to his 
homestead entry 06845 made September 20, 1909, for lot 3, Sec. 3, 
T. 80 N., R. 29 E., and lots 6 and 7 and SE. 3 SE. 4, Sec. 34, T. 31 N., 
R. 29 E., W. M., aie in Waterville, Wachinpton. land district. “A, 

The ieeail sficers rejected claimant’s additional application for the 
reason that he was not qualified to make additional homestead entry 
under the act of February 19, 1909. In disposing of the case the 


Commissioner says: 


It is contended that your office erred in holding that as applicant had. res: ded 
on his original homestead for nineteen years and could not make entry therefor. 
until September 20, 1909, that said entry should not relate back prior to Febru- 
ary 19, 1909, and for the further reason that part of the original entry had to 
be made under section 2289 R. S. 

It appears from the records in this office that plat of township 30 N., R. 29 i, 
W. M., was officially filed in your office September 19, 1909, with a towuship : 
plat for township 31 N., R. 29 E., so filed on September 20, 1909; that township 
30 N., R. 29 E., was designated as subject to the provisions of the act of Febru-. 
. ary 19, 1909, on August 26, 1909, of which designation you were advised by my. 
letter “C” of September 10, 1909, that township 31 N., R. 29 B., has not been 
- designated as subject to the provisions of the act of February 19, 1909, as all . 
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‘the : lands in his former homestead entry have not. been acieaning as. subject 
‘to the enlarged homestead act, Hopkins is not qualified to make an additional 
homestead entry under said act of February 19, 1909. | 

Upon careful consideration of the facts and law applicable thereto, 
the Department is clearly of the opinion that an enlarged homestead _ 
entry can not be made. so as to contain in either the original or the — 
additional | entry a tract of land which has not been designated as 
subject to the provisions of the enlarged homestead act. 

The decision appealed =o is. affirmed. 


SYVERT LARSON. 


Decided May 6, 1911. : 


. Homrsrsap—DratH OF Hueivsn Davises - 


Upon the death of a homesteader leaving no widow and no heirs qualifiea to 
take, a devisee to whom he has bequeathed all his right and interest in the 
land thereby becomes his representative. entitled under the express térms of 
Section 2291, Revised Statutes, to complete the entry as the next beneficiary 
in the order of succession named ther ein. 7 


PIERCE, First Assistant Secretary: | 

Syvert Larson appeals from a decision of the General Land Office 
rejecting the final proof submitted by him as devisee upon the home- 
stead entry, made February 7, 1903, in the name of Henry Olson, for 
the S. 4 SE. 4, Sec. 22, and S.4 SW. 4 1, Sec. 23, T. 153 N., R 84 W., 
- Minot, “North Dakota, holding ae entry for Ganecllation | 
| Olson, an unmarried man, made entry April 8, 1901, of a certain 
tract of land and, on May 7, 1902, made application for the land in | 
question as a aon entry, wees was allowed by the General Land 
Office for suflicient reason, and the former entry canceled J anuary 02. 
1908. 
In the meantime, to wit, December 2, 1902, Olson, still ian are | 
died leaving a will, executed October 29, 1901, bequeathing to Syvert . 
Larson all interests and title to the land described 4 in his first soy. 

that may belong to him at the time of his death, and— 

; should I die before I prove up on said deseribed land my heir herein named is — 
empowered to have the same proved up after which all right and title will vest 


in him to said described land, or other lands ‘I may, acquire by virtue of a 
second. homestead right... | 


Upon payment of the fees and commissions by Syvert Larson the 
entry for the land in question was allowed and placed of record Feb- 
ruary 7, 1903, in the name of Henry Olson upon the application filed a 
‘May 7,1902. | _ 

February. 8, 1909, aren: as devisee under the will of Olson, sub-— 
mitted final proof upon. said entry and final certificate was issued 
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February 11, 1909, in the name of “ Syvert Larson, devisee of Henry 
Olson.” 

By decision of November 10, 1909, the General Land Office advised 
the local officers that the certificate was erroneously issued and they 
were directed to notify Larson to show cause-within sixty days from 
notice “ why said certificate should not be changed so as to read to the 
heirs or devisees of Henry Olson, deceased.” It was further directed 
that, upon failure to answer re rule “the certificate will be changed 
as above indicated, in which event you will recall the duplicate cer- 
eas and correct the same > accordingly, if found to agree there- 
with. 

No answer was raise to the rule and the General Land Office, by 
decision of February 14, 1911, revoked its decision of November 10, 
1909, and held the entry for pancellatiani for the reason that, aden 
the ruling of the Department in the case of Knight ». Heirs of 
Knight (39 L. D., 362), the deceased entryman, not having earned 
title to the land, Awd nothing to devise, and the ‘proof made by a. 
devisee can not Hheretom be accepted. 

The ruling of the Department in the case cited was a a pelied: 
It is not authority for the decision of the General Land Office.’ In - 
that case it was held that before completion of title by compliance 
with the homestead law an entryman can not by will pass any interest 
in land that will defeat the right to complete the entry by those upon 
whom the law casts the succession. Until that time the entryman 
has no such title to the land as he can convey. But the statute pro- 
vides (section 2291, Revised Statutes) that, if the person making 
such entry, be dead, “ his widow, or in case of her death, his heirs or - 
_ devisee,” may éoniplete the entry by complying with he homestead 
law in the manner provided by said section. 

The person or persons entitled to complete the entry, in the order 
of succession named in the statute, takes such right. and acquires title 
direct. from the Government and not rey virtue of inheritance or 

bequest from the entryman. 

In Knight v. Heirs of Knight, supra it was : held that the right of 
the heirs of the entryman to acquire title to the land entered can not 
be defeated by a devise of the land, from which it must necessarily 
be inferred that the heirs of the entryman are prior in the order of 
‘succession under the statute and are entitled to complete the entry by 
complying with the provisions of said section 2291, Revised Statutes. 

But where there is no widow and there are no ee qualified to take, 

a devisee to whom the entryman has bequeathed all his right and 
interest in the land, while not deriving title under the will, is made 
by such bequest the See ee of the entryman and may complete ; 
said entry under the express terms. of ‘the statute as the next bene- 
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ficiary in ‘the order of succession anneal therein. Tobias Beckner 
(6 L. D. , 134) ; Turner v. Wilcox Heirs (38 L. D., 521, 524). 

In. the case at bar appellant alleges, under batt: that at the time 
of said devise Olson had no heirs in this country and made appellant 
his devisee as compensation for attention to the devisor in his last. 
sickness. From that statement, it may be inferred that his heirs, 
whoever they may be, are ‘incompetent to complete the entry by reason 
of alienage. 
If such fact is cit ciedily established appellant ; is the. statutory 
successor to whatever right or interest Olson may have acquired prior 
to his death and, if the law has been complied with, he is entitled to 
a patent for said entry, and the final certificate should i issue “ to the 
heirs or devisees of Henry Olson, deceased,” as directed in the de- 
cision of the General Land Office of November 10, 1909. | 

It will be observed that this entry was not allowed until after 
Olson’s death, but the application was made May 7, 1902, and was a 
pending application at the time of his death, “December 2, 1902. 
Furthermore, the proof shows that Olson was a settler upon the land 
at the time of his application and the right to complete the same, 
in the event of his death, is given by statute to his widow and, if 
there be no widow, to his heirs or devisee. Turner v. Wilcox, supra. — 

The final proof was made February 8, 1909, which shows that Olson 
established actual residence “in the spring of 19023” that Olson 
died December 9, 1902; and that appellant, as devisee, Tad improved 
and cultivated the land since the death of-Olson up to the date of 
final proof and that he, Larson, has by naturalization been admitted 


to be a citizen of the United States. 


In answer to the question— 


How much of the homestead has the settler cultivated and for how many 
- geasons did he raise crops thereon? If used for grazing only, describe fencing, 
- state number and kind of stock grazed and by whom— | 


he answered : « 80 acres—three.” : He also stated that the land. was 
used for farming and grazing. | 
The General Land Office sidan construed this answer to mean 

that claimant had only cultivated the land three seasons. The answer 
does not necessarily’ require such construction in view of the preced- 
ing statement that he had cultivated and improved the land since 
the death of Olson to date of proof. Furthermore, he states in his 
appeal that the General Land Office made a mistake as to the period 

of cultivation of the land; that it had been cultivated and improved 
for over five years and all of it was inclosed within a fence prior to 
proof. ‘The word “three” may have had reference to. the number 
of stock grazed, the number of seasons that he cultivated as much as 
- 60 acres, or to the number of crops raised thereon, 4 as on appeal it 1 is | 
stated that crops had been. short. | 
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The explanation of his answer in his appeal, which is corroborated 
by two witnesses, 1S sufficient to warrant the i ae of said proof 
and it is so ordered. , 
| ~The en of the General Land Office i is reversed. 


AUSTIN A. BALL. — 
Decided May 8, 1911. — 


SotpieRs’ ADDITIONAL—PRESUMPTION OF DEATH—ASSIGNMENT BY HEIRS. © 

- Where a soldier entitled to an additional right of entry under section 2306, 

‘Revised Statutes, disappeared from his place of residence and has been 
continuously absent, without. having been heard from, for a period of seven 
years, it will be presumed that he is dead, and an assignment of the addi- 
tional right by his heirs will be recognized, upen proof that there has been 
no administration of his estate. 


a Pierce, ferst Assistant Secretary : 


This is an appeal by Austin A. Ball from the decision of the Com- 
missioner of the General Land Office of January 7, 1910, holding for — 
rejection his soldiers’ additional homestead application No. 018413, . 
— filed deat 1909, at Tucumcari, New Mexico, for the NW. + NE. + 
and NE. + NE. a. ae 15, T. 15 N., R. 35 E., N. M. P. M., he 
assignee « of the heirs of Nee L. Abbott. | 
_. The assignment of the alleged right was executed & Ree A — 
Karl, Elizabeth Abbott, James KE. Abbott, Mrs. Sarepta Rowse, and 
E. F. Abbott, who are stated to be the brothers and sisters of said. 
Abram L. Abbott, and his sole heirs. ‘Accompanying the assign- 
ments is an affidavit by Aimee A. Earl, corroborated by two wit- 
nesses, who state that they were sequainted with said Abram L. 
Abbott for a period of fifty years; that said Abram L. Abbott died 
in or about the year 1888 or 1889, escaping from the asylum at Pon- 
tiac, Michigan; that he had not been heard of since, .and that he had 
been divorced from his wife. In another affidavit said Earl states 
that prior to the soldier’s becoming insane and his being confined in 
the insane asylum at Pontiac, Michigan, he resided in Iosco County, 
Michigan; that after having been confined in the insane asylum for 
about four years, he escaped, about the year 1888 or 1889, from that 
asylum, and that none of his brothers or sisters had ever heard any- 
thing from him since; that at that time he was a single man, and that 
no administration had ever been had upon his estate. Her affidavit — 
is corroborated by B. M. Earl and Mrs. Sarepta Rowse. In another 
affidavit said Earl states that the soldier died, “ as near as I can state, 
 inor about the year 1888 or 1889, after having escaped from an insane 


ve, asylum at Pontiac, Michigan, intestate. ” The assignments were also 
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ne by a certificate of the Probate Register, Probate Court 
_ of Tosco County, Michigan, to the effect that there was no record of _ 
administration upon the estate of Abram L. Abbott, nor did the. 
records show any bills had been presented by creditors of the estate, - 
nor had any application been made by creditors for administration. © 
The Commissioner, in his decision, required the applicant t to make 
the following showing: | 
Duly. corroborated evidence of the date and place of death of the said soldier 
is required, and record evidence of the decree of divorce alleged to have been 
granted to his wife, also a finding by the proper court having jurisdiction in 
the county where. the soldier had his last domicile, that the heirs claiming are 


all of the heirs of the said soldier, and if his place of last domicile was not in : 
Iosco County, Michigan, a certificate that no administration has been had. 


Upon the showing here made, it is apparent that the soldier escaped 
from the insane asylum some twenty- two years ABO, and has not been. 
heard of by his nearest relatives. since. | 

An absentee shown not to have been heard of for seyen years by persons, who, 
if he had been alive would naturally have heard of him, is presumed to have . 


-been alive until the expiry of such seven years, and to have died at the end of 
that term. (Lawson on Presumptive Evidence, p . 200. ) 


Greenleaf, 16th Edition, states the rule, at page 189, as follows: 


It is sufficient, if it appears that he has been absent for seven years from the 
particular State of his residence, without having been heard from. The pre- 
‘sumption in such cases is, that the person is dead; but not that. he died at the | 
| end of seven years, nor at any other particular time. 


_ Wigmore states the rule, Vol. 4, Set. 2581: 


But there is a genuine presumption of: long standing and of universal aes 
_ ceptance, to aid proof of death. It is generally said to arise from the fact of | 
_ the person’s continuous absence from home, for seven years, unheard of by the 
persons who would naturally have received news from the absentee. 
Under the above rule, presumptive evidence of the soldier’s death 
_has been furnished, and there is nothing in the record to counteract 
~~ such presumption. As the soldier was a resident. of Iosco County, 
- Michigan, at the time of his commitment to the insane asylum, the — 
certificate of no administration by the probate officer of that county 
is sufficient, However, this showing should be corroborated by a 
 eertified copy of the soldier’s commitment or admission to the insane 
asylum, and of the records of the asylum relative to his alleged escape 
and disappearance therefrom in 1888 or 1889. | 
In the case of William D. Kilpatrick (28 I L.. D. 1284), at page. 236, 
- the Department said: 


However, where the soldier dies intestate, and: there nee been no Paninigera: | 
tion of his estate, the Department will recognize:an assignment by all the heirs 


a _of the deceased soldier, but the fact that there has been ‘no. administration of 


his estate should first be. shown by certificate of the proper Probate Court. | 
Such finding may also properly be cones ‘Dy. a finding of the Probate 
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Court to the effect that the assignors are the sole heirs of the deceased soldier. 
Such a finding, however, is merely a matter of evidence, and is not absolutely in- 

dispensable. Proof of that fact could also be made by the affidavits of dis-. 
interested parties having knowledge of the facts. 


Showing in this case has been made by the affidavits: at disinter- 
ested parties having knowledge of the facts, and under the above rule 
it is sufficient. 

The requirement by the Commissioner of record evidence of the 
decree of divorce dissolving the marriage of the soldier and his wite 
is correct. a 

The decision of the Coininietoiee’ 1s accordingly modified, and the 
matter remanded for further proceedings in harmony with the above. 

There is some suggestion in the record that the lands here involved 
form the townsite of Obar, New Mexico, and soldiers’ additional 
entry of the tracts should not be allowed without an investigation 
as to whether the lands were of a character subject to such entry at 
the time of filing the application to make entry thereof. 


J. B. PITAVAL, ARCHBISHOP. 
| Decided May 11, 1911. 


Cemerery—A UTHORITY or OFFICER OF Gin6iz0 CHuRcH To HoLp TIT Le. 

The land department will take notice that title to property of the Catholic 
Church rests in the Bishop or Archbishop as a corporation sole under the 
polity of the church, and that such officer has the power and authority to 
take and hold land for cemetery purposes for the members of his church. 

ENTRY FoR CEMETERY PuRPOsSES—NONCONTIGUOUS TRACTS. 

Noncontiguous tracts are not subject to entry under the act of March 1, 1907, 

for cemetery purposes. | 
CEMETERY—LAND Ustp PRINCIPALLY FOR CHURCH PURPOSES. 

Land used principally as a church site, and only incidentally as a cambtory, 
subsidiary to its use.for church purposes, is not subject to entry as a 
cemetery under the act of March 1, 1907; but where used principally and 
substantially as a whole for cemetery purposes, and only incidentally and. 
; secondarily to a minor extent for church purposes, such latter use will not 

work a forfeiture thereof under said act. 
IsoLATED TRACT—DISCRETION OF COMMISSIONER. 

It is within the discretion of the Commissioner of the General Land Office 
to determine when a tract of land is isolated: and whether or not the same 
should be offered for sale under. section 2455, Revised. Statutes. | 


-Pmarce, First peers Secretary + | 
_.. Appeal is filed in behalf of J. B. Pitaval, Archbishop of the arch- _ 
‘diocese of Santa Fe, New Mexico, from decision of February 27, 
1911, of the Commissioner of the General Land Office, requiring 
republiention for and supplemental proof under said Pitaval’s ceme- 
tery =pphestion filed under the act of March 1, 1907 (34 Stat., a 
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for two decom tracts known as lots 1 and 2, Sec. 31, T. 29 N., 
R. 18 E., N. M. M., Santa Fe, New Mexico, land aliseeice, containing 
93 and. 1. 15 acres, pec ae | 
Application is made by said Pitaval, Archbishop, as trustee for the 
Roman Catholic Church for said archdiocese. Publication was made 
for submission of proof on September 22, 1910, but proof was not. 


-- submitted until October 3, 1910,: “pease, as stated: ‘the. witnesses . 
~~ lived at a great’ distance fron Santa Fe,: where: proof:was made, and 
---awere unable to leave their parishes on the: published: date.. 


The proof submitted shows the applicant is’ “Archbishop | of. aid 


archdiocese, and possesses, by virtue of his ecclesiatical office, power 


and right to hold, for the purposes of said archdiocese, the title to — 
- property for its uses, one witness'as to such fact being the vicar- 
general of this archdiocese; that these tracts have been used for many 
years by said archdiocese for cemetery purposes; and that a Roman 
Catholic Church is located on the corner of one lot. | 
These tracts are known also as small holding claim No. 2741, sade 
- under the act of March 3, 1891 (26 Stat., 854), by Pedro y, Martinez 
as trustee for the members and congregation of the Roman Catholic 
Church of San Antonio, of Questa, Taos County, New Mexico, and 
canceled March 31, 1903, for the stated reason that. said act under 
which it was fade. Santor no rights upon a corporate body or reli- 
gious association or upon an ageregation of persons having no indi- 
vidual interest in the land; citing Edward Gerard, Trustee (31 L. D., 
323). The proof submitted under that claim showed said lot 1 was 
used only as a church site and said lot 2 as a cemetery for the church. 
Application on behalf of the church members for said lots as iso- 
lated tracts was also rejected June 15, 1905, for the stated reason that 
said lots had not been submitted for: homestead entry for three years 
_.after entry, filing or sale of surrounding land, as as ys the act 
of February 26, 1895 (26 Stat., 687). 7 
No protest against said Pitaval’s application or avsot appears. — 
Said proof was held insufficient as to showing that both lots are ~ 
used or are necessary for cemetery purposes or that the applicant is 
authorized by law to hold real estate as a sole corporation; upon 
which points supplementary proof is required, in the decision ap-— 
pealed from; also that it be shown that no other entry for cemetery 
purposes has been made by the association represented by applicant, 
and that republication of notice of submission of proof be made, the 
proof now made not having been submitted within ten days after the _ 
published date, in accordance with the act of March 2, 1889 (25 
Stat., 854), and the circular of March 8, 1889 (8 L. D. 314). | 
It is urged particularly in this appeal that the power and right of 
the ecclesiastical head of this archdiocese to hold real estate for the 
uses and benshit of its church adherents, is well, and has been long; | 
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enone and no specific authority therefor exists; and that the 
expense of again publishing notice and producing proof will greatly 
exceed the value of the land; wherefore, it is asked that the present — 
proof be accepted. | 

The proof submitted sufficietly + siogs the power and ‘authority 
of.this applicant to hold land for cemetery purposes of his church 
: members. The Assistant Attorney-General for this Department held, 
daimed and ald by this same. archbishop as: ; such, that “the Depart 
ient-would take notice that title to property of the Catholic Church 
rests in the Bishop or Archbishop as a corporation sole under the 
polity of that Church.” That such power and authority inhere in 


the office of such ecclesiastical head of that church has been long rec- 


" ognized, as stated in the appeal, and the testimony herein amply 
attests stich power and authority. 

These lots applied for being non- -contiguous, however, both are not 
subject to be entered by the applicant under said act. of March 1, 
1907, and the regulations issued pursuant thereto (38 L. D., 125). 


It appears furthermore that one of these lots is used in part, at _ 


least, and principally as a church site. This lot, therefore, is not 

subject to entry under said act, which provides for the sale of public 

lands to be used for cemetery purposes and contains the proviso: 
That title to any land disposed of under the provisions of this act shall revert 


to the United States should the land or any part thereof be sold or cease to be 
used for the purpose herein provided. . | 


This proviso necessarily inhibits the use oe any part of the iad fir 
any other than cemetery purposes. Where land is used principally, 
and substantially as a whole, for cemetery purposes and only inci- 
dentally and secondarily and to a minor extent for church purposes, 
as merely for religious rites in connection with interments, such lat- 
ter use might be held not to work a forfeiture of such land under said 
act. But such does not appear to be this case, the principal yse of 
said lot 1 being for a church site and its use for cemetery purposes be- 
| ing only incidental and subsidiary. 

This application under said act of March i, 1907, 1s allowable, 
therefore, only as to said lot 2; and in view of the long and unques- 
tioned usage of this tract for Garcicgy, purposes, the small acreage | 
and value to the government involved, and of the fact no protest — 
has been or appears likely to be filed against this entry, the Depart- 
ment is fully warranted in exercising its equitable powers and author- 
izing the acceptance of the submitted proof. notwithstanding it was 
‘submitted out of time under the regulations. It is accordingly sO 
directed, and further publication or proof as to said lot 2 is dispensed _ 


| with: as to the matters required in the Commissioner’s decision, exX- 
 -eept that supplemental showing should be made as to- whether other 
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nce entries by said applicant have been made on behalf of this 
particular church. ° 
While this application is not allowable as to an lot 1, no reason 
appears why said tract may not be now sold as an relat tract. — 
| upon proper application and proof being filed; the provision of'said - 
act: of February 26, 1895, restricting entries of such tracts to ‘Cases. 


_ where the land hon been submitted for entry for three years after 


entry, filing or sale of the surrounding land, having been repeat by — 
the act of June 27, 1906 (34 Stat., 517). ; 
~ Tt is within the Commissioner” s discretion to determine when a 
tract is isolated (Peter Kolberg, 37 L. D., 453), and also the matter of 
offering same (Andrew Rafshol, 38 L. D., 84), and the disposal of 
such tracts is governed by dope cial reculations (ibid.). | 
_ It is, therefore, directed further that the applicant be neuned: of 
the requirements as to applying for and: entering isolated tracts, and — 
that the necessary blanks therefor be sent him. - 

The decision appealed from is modified accordingly and. ear 
ate action as indicated wall be taken. | 


NANCY THOMAS. 
“Decided May 11, 1911. — 


"Notice to MAKE PAYMENT UNDER TIMBER AND Stone ACT. 

_ An applicant to purchase under the timber and stone act is entitled to thirty 
days from service of notice within which to make payment of the aD- . 
praised price of the land. | | 


FoRM AND MANNER OF Service OF NOTICE. 


Directions given respecting the form and manner. of service of notice to make 
payment under the timber and stone act. 


Pierce, First Assistant ne 


Nancy Thomas has appealed from decision of ees 94, 1911, by 
the Commissioner. of the General Land Office, affirming the es of 
the local office in rejecting her application to make entry. under the. - 
timber and bias act for the SW. 4 NW. 4, NW. 4+ SW. 4, Sec. 24, 
SE. 1 NE. 4, NE. + SE. 4, Sec. 93, ps 47 N,, R. OE. B. M., Coeur. 
d'Alene: Idaho, jana district. 13 

May 6, 1910, the local officers ae notice to the pant allow- | 
— ing her thirty ans from the date thereof within which to pay the 
_ appraised price of the land. On June 7, 1910, no action having been. 

taken by her, said application was réiected ond: canceled, and one 
_ Hildenbrandt was permitted to file his application to eater under 
the timber and stone act, : thomas appealed from the rejection of her — 
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application and also protested the application of Hildenbrandt. 
July 15, 1910, the latter filed relinquishment of his application and 
one Peterson was permitted to file his application to enter the Jand 
under the said act. 

The application of Thomas was rejected as above seta because 


the payment. of the:appraisedprice was. not. tendered within thirty. . - 


days from the date of the issuance of notice. It is ‘stated in an-affi- 
davit that she did not receive said notice until May 18, 1910. The 
registry return receipt is not with the record. It is shown she made 
tender of the appraised ‘price on June 10, 1910, which was refused 
by the local officers. | 

It is urged in behalf of distant that she was entitled to thirty 
days Fon receipt of notice within which to make the required pay- 
ment, and that she should not. be restricted to the .period of a 
days from the date of issuance of the notice. | 

Section 20 of the above said regulations directs that the cee 
and receiver, after noting the appraised price on their records, will 
~ immediately ‘inform the applicant that he must “ within thirty days 
from the date thereof” deposit the necessary money. The form of 
notice accompanying the regulations and prepared for the use of the 
local officers reads in part as follows: 

You are therefore notified that your application for said lands will be dis- 
missed without further notice if you do not within thirty days after date of 
this notice deposit the appraised price of the land. with the receiver of this 
office or file your written protest against such appraisement. ps 

As above stated it was held that applicant had only thirty days | 
from the date of the issuance of the notice within which to make the 
required payment, and not thirty days from. the date of the service 
_ of the notice. The regulations and the form of notice are susceptible 
of the construction placed thereon by the local officers and the Com- 
‘missioner, owing to the peculiar wording of same. However, a dif- 
ferent interpretation could reasonably be given, and it appears that 
the claimant considered and was so advised that she was allowed 
thirty days from service of notice within which to make payment, © 
and such is the usual practice in land department ‘proceedings. No 
- good reason is seen for departing from the usual practice respecting 
notice and thus causing uncertainty and confusion to applicants. 
It is believed that an applicant under said act should have thirty 
days from service of notice within -which to make the required pay- 
ment, and that said instructions. should be so construed in all pend- 
ing cases where action has heretofore been taken thereunder. It is 


further directed that the form of notice. be amended so as to make 


the notice clearly effective only from the date of service. Such notice 
should be given by registered letter, and the envelope should be 
marked for return if not delivered within thirty days. Such letter 


DECISIONS RELATING TO THE PUBLIC LANDS. 79 


should be held in the post office for thirty days unless sooner deliv- 
ered. If delivered, the time will run from date of delivery, and-pay- 
ment must be made at the land office within thirty days from that 
date. If the notice be returned to the land office unclaimed after hav- 
ing been held in the post office for thirty days, such proceedings will 
constitute constructive notice for thirty days, and if no action has 
been taken by coe, the pupnceuen will be rejected and oe case 
| closed. | 
Under the rule as — construed and declared, the claimant in- 
this case was not in default in making tender _ the ps eS) 
if service was had upon the date stated. 

For reasons above stated this applicant should be permitted to 
perfect entry according to the. appraisement made under her applica- _ 
tion, if the alleged date of service of notice be found correct, and. 
any other adverse application will be rejected, or if entry has been 
- made it will be canceled if this claimant shall deposit the amount 
required under said appraisement. ‘The decision appealed from is 
accordingly reversed andthe case remanded for action as indicated. 


GEORGE F. BIXLER. 
Decided May 12, 1911. 


ALIENATION—HOoMESTEAD ENTRY—RESCISSION OF CONTRACT. 7 
_- Where a. homestead entryman, after full compliance with the requirements of 
law in the matters of residence, cultivation and improvement, but prior to 
acquiring equitable title, innocently and in good faith, with no intent to 
violate or evade any law, conveys the land embraced in his entry, upon the 
supposition and belief that he has done all.that the law requires of him and 
that he has a right to make such conveyance, such action will not be held 
to require cancellation of the entry, which, upon rescission of the contract 
_ of conveyance, may be carried to com eB ORs. | 


Pierce, erst Assistant S ecre retary: 
Appeal was filed herein by George BE. eee fron decision of J uly 


15, 1910, of the Commissioner of the General Land Office holding for 


sancellation said Bixler’s homestead entry made October 30, 1908, for | 
lot 5, Sec. 32, T. 19 N., R. 1 W., M. D. M., Sacramento, California, — 
land district, for the assigned reason that said Bixler had sold and 
conveyed said land prior to his submission of final proof under said 
entry on December 10, 1909. ee 

It appearing from said proof that the entryman had resided upon 
this land continuously from 1880 to 1904, when he traded it. to one 
Pitcairn for other lands, and had cultivated and improved it, and 
apparently fulfilled long prior. to entry all the conditions as to resi- 
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dence, cultivation and improvement to be performed to complete 
equitable title to the land, the Department remanded the case on De- 
cember 15, 1910, for showing as to the details of said trade, as re- | 
quested. in the appeal, which contended that a full showing would 
prove the entryman had not,in any way violated the law. | 

The Commissioner has resubmitted the case, stating the further 
showing made is not such as materially changes his former decision. 
_ Such further showing is made in two affidavits, one by said Bixler 
himself, the other by the party who, he says, was instrumental in 
effecting said trade between the entryman and Pitcairn. 

‘Brxler’s affidavit recites that he employed, during the first four 
years of his settlement, a man named Bird, against whom and him- © 
self one George F. Packer instituted dispossession proceedings in 
the courts of the State of California, claiming this land; an island _ 
in the Sacramento River; that Bird at the trial disclaimed interest 
in said land, and the suit proceeded to judgment in favor of Bixler, 
and such Sidement was affirmed both in the State Supreme Court 
(71 Cal., 184) and in the United States Supreme Court (187 U. S., 
661) ; that many times during the course of this litigation he offered 
to file on this land but his filmg was refused because of such litiga- 
tion; that on termination thereof the land was surveyed by one Pen- 
sean to whom he intrusted the money: for filing, but many months 
or years later he learned, on applying to make final payment, as he 
supposed, on October 30, 1908, that Pennington had not made such 
filing, and he understood then, after talking with the local officers, | 
that on account of his long residence and continued cultivation patent 
would at once be issued to him on paying the fee; that he returned. 
home and, after waiting a considerable time, wondering why patent 
was not received, and believing there was nothing else for him to do 
in the matter, and having become, because of rheumatism, almost 
totally incapacitated for business and being advised by his physician 
to get away from the river, he embraced an opportunity to exchange 
this place for one in the foothills, and after investigating the situa- 
tion and consulting an attorney who advised him he had a perfect 
right to deed. the property, he made such exchange in reliance upon 
the stated premises, and “ under a complete misapprehension of the 
law and of the fact,” and did not know of the necessity for any fur- 
ther showing until long after said trade, made in 1904. He sub- 
mitted proof accordingly in 1906 fully revealing the fact of said 
trade, and he concludes his affidavit as follows: 

Deponent disclaims any intention of violating the law and believed at the Hae 
he made the deed or traded the property that he had a full right to do so and is - 
willing to redeed the property for which he deeded this property and the grantee 

of this property ig willing to redeed it or take any other course that the de- 
ponent may consider meet and proper in the premises vue prays that he be given. 

the benefit of his homestead entry. 


4 done. 
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The oak affiant: states in his affidavit ‘hat he howe hes cireum- 
stances of said trade, having been instrumental in effecting it; that 
Bixler then told him everything had been done at the land afiice, and - 


 he'expected patent any time; that he knows Bixler had consulted an 
- attorney and. was advised by the latter that he could properly. make 


deed to the land, and made said trade on such advice; that Bixler is 
a thoroughly reliable and honest man, and acted in anti good faith, a 
and did not learn of the necessity of further proof until several years 


later, when affiant was the first to discover such necessity ; and that 


_ all parties acted on the eae aa that ie Tey had been 


It is manifest that this entryman has acted 3 m good faith iets: 
out. -He made this land his home for 24 years, was delayed by litiga- 
tion for many years in making entry, and at once on termination of - 
such litigation took what he. supposed and believed were the only. - 
necessary steps to secure patent under his already equitably com- 
pleted title—completed so far as performance on the land was con- 
cerned—and he only attempted to dispose of this ang after sae 
assurance that he might lawfully do so. - 

There was no conscious violation of law by Bixler, and spanenily es 
“an earnest. attempt by him to conform to the requirements. of the. 
law. His attempted conveyance of the. land was, in fact. and in law, 
void and said trade rescindable, and a mutual rescission. is tendered. 
herein in an apparently honest, ‘attempt now to conform to legal re- 
quirements upon ascertaining them. 7 

The right of rescission is recognizable i in . such cases, as shown in 
the case of Blanchard ». Butler (87 L. D., 677), wherein the Depart-. 
ment, in its decision; discussed the principles and. reviewed and dis- 
haga he the sathorties: 9 
- In that case, the entryman acting innocently was ianuced’ by an- 
other acting corruptly to make a contract for a future conveyance > 


after final proof of part of the land, upon discovery of the illegality 
of which the entryman rescinded , tendering repayment. of the con- 


sideration, and his entry was contested accordingly by said other con- 
tracting party who refused to accept such rescission. The Depart-. - 
ment held that: 7 


- Wherte a ‘party metas in good: faith with intent to acquire a home has. inad- 
vertently or through false suggestion made a contract of this kind and volun- 


tarily rescinds it, under no pressure of contest or adverse’ claim, moved solely - . 
by desire to comply with the law, it is against public policy to impose a. for- eis 


 feiture, thus binding him to abide his illegal contract, - 


In the present case, both parties to the illegal contact ae ae - 
_. cently and in good faith, with no intent to violate or evade any law.’ 


‘This was not a onae for a future conveyance after proof, but _ 
for a present conveyance, made upon the supposition ene In the 
95464" vou 40—11——6 | 
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belief that final and penpiats Aieoe had been made. It was founded 
in mutual honest mistake, ee and i uenoranes, i 
The rule of rescission is that: 


- Where parties have _ apparently entered into a contract evidenced. by @: 


writing, but owing to a “mistake their minds did not meet as to all the essential 
elements of the transaction, so that no real contract was made by them, then 


~.a eourt of equity will interpose to rescind and cancel the apparent contract as 
_‘avritten and to restore the parties to their former position. This relief may be — 


granted | although the apparent obligations : of the parties have ere fully per- 
formed. [24 Am. & Ing. Encye. of Law, p. 618.] 

Mutual ignorance by the parties to a contract for the sale of land 
of some settled principle of law by the operation of which the party 


- contracting to sell had, in fact, no title to the land is such mistake as | 


invalidates the penteses (20 Ibid. , p. 814). | 

_ See the decision, and cases fed therein, of the Supreme Court of 
the United States.in the case of Allen ». Hammond (11 Pet., 63). 

While ignorance of the law does not excuse one from the legal con- 
sequences of his willful-act, the object and purposes of the homestead 
law would be largely frustrated if an entryman acting innocently 


and in good faith might not be relieved by the Department, the only — 


tribunal having Paadichions in the premises, from his honest mistake. 
' The law was not designed to oppress the innocent or take from them 
the fruits of their years of labor, but to punish the guilty; and the 
Department has unquestioned power and authority to do justice to 


the Government’s beneficiaries, certainly in a case of this kind where 


there is no adverse interest or claim. Even if Pitcairn were a con- 


testant herein, as in the case of Blanchard v. Butler, supra, such 


- fact would not affect the case. The decision appealed from is ac- 
cordingly reversed, and the entry of Bixler will be submitted to the 
Board of ee eajueucaton for consideration. 


a 


RECLAMATION—BUFORD- TRENTON PROJ ECT_PAYMENT. 
Orper. 


DEPARTMENT OF THE ‘Tnvrmator, 
| : . Washington, D. C., May 13, 1911. 

Te On March 9, 1911,.an order was issued for fe Buford-Trenton 
Project, North Dakota, providing for a stay of proceedings looking 
to the cancellation of entries and water-right applications under cer- 
tain conditions. The said order 1 1s Meee modified so as to read as 
follows: 

Q. Water-right applicants who, ¢ on or before Ju une 15, 1911, comply 
| with the peovonsrs of existing public notices, by. making ths ‘pay- 
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ments required thereunder on or before that date, shall be permitted . 
to continue under the terms of the former public notices; and water-. 
right applications may be filed on or before June 15, 1911, under the * 
provisions of the public notices heretofore issued, if accompanied by — 
the payments required thereunder, and shall be entitled t to continue 
under the terms thereof. | 

3. Those who do not avail themselves of the provisions stein abowe: 
stated, whether or not they have filed water-right applications, may 

receive water for the coming irrigation season by payment of the 
_ sum of $1.50 per acre for operation and maintenance charge, of which © 
~ 50 cents per acre must be paid on or before June 15, 1911, and the 
| balance, $1.00 per acre, on or before December 1, 1911; and condi- 
tioned also upon the payment on or before December 1, 1911, of $1.00. — 
per acre-foot for all water delivered in 1911. Those who take ad-— 
vantage of these conditions are to be subject to.the terms of a public — 
notice to be hereafter published providing for an increased building 
~ charge, the amount of which can not be stated at this time. - . 

4, ‘The pumping barge will not be launched in 1911 until the aggre- 
gate payments made for operation and maintenance for 1911 at. 50 
cents per acre shall have amounted to at least $500 for 1 ,000 acres. 
The operation of the pumps will be planned with a view to an ap- 
proximately uniform rate of delivery of water and for adequate irri- © 
gation in the shortest practicable. operating period, namely, for an 
irrigation season of 80 days beginning not earlier than June 1 and not 
later than June 15 and closing not earlier than August 19 and not. 
later than August 30 of each year, and a water supply during each 
' season of 2 acre-feet of water for each acre of land irrigated and cul- 
tivated or so much thereof as the water users may require. 

5. For the years 1912 and 1913 the terms hereinabove stated will 
apply to all uncancelled entries of water-right applications; provided, 
however, that the barge will not be launched in 1912 until payment 
has been made at 50 cents per acre for operation. and maintenance 
for 1,500 acres and all other amounts due hereunder for the year 1911; 
and it will not be launched in 1913 until said payment of 50 cents 
_ per acre has been made for 2 000 acres, and all other amounts due 

hereunder for. 1912. | 

6. Upon failure to make nr as herein ssacnea on or before 
June 15, 1911, the entry or water-right application or both, as the 
case ae be, cehich would otherwise. be subject to cancellation will 
be promptly cancelled without further notice; and the forfeiture: 
provided: for in the reclamation act for failure to pay installments 
when due will be enforced as to future failure to pay under existing 
public notices in every case where the provisions of this order are not. 
complied wate 

Waurer L. Fismmr, | 
Secretary: of the Interior. 
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ANNA DILLON. 


Decided itay 18, 1911. 


arama ENTRY OF LAND ADJOINING MINING CLAIM. | 


The mere fact that a tract of land adjoins the end of a patented lode aim 
will not prevent appropriation thereof under the nonmineral public land 
- Jaws: but in such case a higher degree of proof will be necessary to estab- 


lish its pommunerd! character than is onguly cecal 


Prince, First ‘A eeistant Secretary: 


July 12, 1910, Anna Dillon filed septiedlions for the aeea bi of 7 
a segregation plat, designating by lot number a certain area said to — 
contain 1.02 acres, situated in surveyed section 35, township 12 north, — 


range 6-west, M. M., Helena, Montana, which she seeks to enter 
under the soldiers’ additional provisions of the homestead law. - _ 
_ The tract, it appears, is wholly surrounded by patented lode mining 
claims owned by the present applicant, one of which, the Open Door, 
- abuts along a portion of its westerly end upon the tract in question. 
For this reason the Commissioner of the General Land Office, by 


decision of November 25, 1910, held that the land.was not subject to. 
disposition under the provisions of section 2306 of the Revised Stat- 


‘ utes, and accordingly rejected the application. — Appeal =o this 
action brings the case here. 


The Department is aware of no law or departnvental ies that 
prohibits the entry of a tract under the nonmineral land laws merely | 
because it iy contiguous to the end of a lode claim. The fact that a- 

‘tract sought to be entered under the nonmineral laws adjoins a pat- 

-ented lode claim on its end would seem to. render necessary the . 


submission of a higher degree of proof to establish its nonmineral 


character than would otherwise be required, but the nonmineral . 


character of such a tract having been satisfactorily established, what- 


| ever presumption such contiguity might give rise to would be over-_ 
come, and in that event there would seem to be no reason why, in — 
‘the-absence of other objection, it: might not be entered under le 


appropriate agricultural law. 


In this particular case the Commissioner will take Sick acne as. 


under the circumstances may be deemed by him necessary and ex- 
pedient to determine the actual character of the tract in question, 
and-if it shall be found to be nonmineral, the tract will be desig- 


~-nated by a lot number upon the plat, whereupon the appueaton 2 


enter will be given due consideration. 


The decision appealed from is accordingly modified as herein le 


= Te 


. bad . 
. 
Te Nm al a lt in 
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FRANK I. CHAMBERS ET AL. _ 
_ Decided May 16, 1911: 


TIMBER AND STONE Mey napayee Sb asO WAL INSPECTION. a 
| ‘The regulation of the land department that the preliminary affidavit of an 
‘ applicant to. purchase under the timber and stone act must be based upon 
‘personal inspection of the land. is a proper.and reasonable requirement 
- under the act, and failure to comply therewith is sufficient ground for | 
' cancellation of the entry ;.and a purchaser after final certificate and before 


patent from an entryman who failed to make such personal examination _ 


takes subject to such. defect and is not ee to pe consideration as - 
an innocent purchaser, 1 & fm ew 


: Prmrcr, First A ssestant Secretary: 


May 5, 1906, Frank L. Chambers filed a sworn statement in the 
local affies for the purchase under the act of June 3, 1878 (20 Stat., 
89), of the NW. 4, Sec. 18, T. 19 S., R. 9 W. : Rosebure, Oregon, ead | 
district, and April 4, 1907, submitted proof in support thereof, upon | 
~ which certiBeate was iesned October 5,.1907. “The. described land is 
within the Siuslaw National Forest. , 

August 4, 1909, the Commissioner directed the nei officers to pro- | 
ceed against said entry upon charges made by a forest officer, as fol- 
lows: “That the entryman did not make a personal inspection of the 
land prior to filing his sworn statement.” 

September. 1, 1909, the entryman filed answer. in 1 the nature of a 
demurrer, admitting that he did not examine the land prior to filing 
his sworn statement and challenging the sufficiency of the charge. 
Thereupon the Government filed motion for the cancellation of the 
entry upon the answer of the entryman. It being discovered that 
one P. E:; Snodgrass was a transferee after certificate, notice of the 
charge was served. upon him. . 

November 18, 1909, the a agers filed a dente to the Bee 
and also set up the allegation that he purchased the land from. Cham- _ 
‘bers for a valuable consideration, without notice or knowledge of any | 
- defects in the. title or “noncompliance: with the law on the part the 
‘entryman. | | 

‘November 29, 1909, the local officers held that “ the transferee could 
take only such TDN as the entryman himself had in the land, and 
as the entryman had not complied with the regulations of the De- 
’ partment and his entry must for that reason fail, any alleged interest 
of the transferee must also fail,” citing Mary M. Shields ef ai. (35 


Ti. D522): From this action. the an ynen ane uO eanS ce ap- 


| nealed. 

August 1, 1910, the Commissioner rendered secon in the case, 
saying that the claimant and transferee having admitted that the 
_ former did not personally examine the land prior to the filing of his 
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sworn statement, the question was one of law sail The case of 
United States ». Wood (70 Fed., 485, 488), was cited, wherein it was 
held that— | | | 
it is competent andes this statute for the proper officers of the Goverment asa 
regulation in the sale of these lands, to require the affidavit of ae exami- 
uation and personal knowledge on the part of the applicant. | 

This view, it was said, is also taken in the case of Mary S. Ness 
(87 L. Dy , 582), wherein it was said that “the statute requires that 
the verification shall be by the applicant: in person. It cannot be | 
made in his name by an agent or attorney.” | . | 

As to the claim of the transferee that he was an mnocehe: pur- 
chaser after certificate and without notice, it was said that it had 
been repeatedly held by me a in similar cases to be without . 
merit. 

The decision of the local officers was affirmed and the site held | 
for cancellation, from which this appeal is prosecuted. 

— It is urged on behalf of appellants that the requirement that an 
applicant shall personally inspect the land before filing his sworn 
statement has resulted, and will continue to result, if insisted upon, | 
in depriving many citizens of the right conferred by Congress. 
The decision rendered in the United States Circuit Court of Appeals 
for the Seventh Circuit, in the case of Hoover v. Salling (110 Fed., 
43), 1s relied upon with reference to said contention.. 

The Government relies upon the construction of the act, iene rec- 
ognized, and acted. ‘upon by the Secretary of the Interior, the deci- 
sion of the Court of Appeals of the District of Columbia in the Ness 
case, supra, and the case of United States v. Wood, si:pra. : 

While the timber and stone act does not in specific terms require 
such a regulation, the same is not inconsistent therewith and would 
seem to be a reasonable requirement in order to carry out the pur- 
- poses of the act. It is undoubtedly true, as claimed, that very many 
citizens are not able to avail themselves of the act, under said ‘regu- 
lation, but in all of the public land laws conditions are prescribed as 
precedent to the acquisition of lands thereunder which practically | 
preclude many, probably a majority of the citizens of the United | 
‘States, from availing themselves of the benefits offered by such laws, 
by reason. of their: situation as well as physical and financial:.condi- 
tion. This is especially true of the homestead law under its residence . 
and other requirements. While in the timber and stone act the right — 
is conferred broadly upon “any person desiring to avail himself of 
the provisions. of this act,” as a matter of fact only such persons can 
secure public lands ander any of the acts providing for their disposi- _ 
tion, as are able to comply with the terms thereof and the Peueonable | 
regulations established thereunder. oe 
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The act under consideration santaiaw. a provision requiring the 


applicant to make oath to his statement “before the register and — 


receiver of the land office within the district where the land is situ- 


ated.” This statutory provision, as well as the departmental regula-_ 


tion requiring personal examination of the land, of necessity renders 
it impossible for very many citizens to secure public land under that 
act, i — ; 


| Moreover, it is. significant that the matters which the applicant is 


required by the statute to set forth in his sworn statement are divided — 


into two classes. First, that the land “is unfit for cultivation and 
valuable chiefly for its timber and stone; oat it is uninhabited,” ete. ; 
and second, that the land does not contain, “ as deponent verily he- 


«eves, any alnaple: deposits of gold, silver, one copper or coal.” | 
The inatters set forth in the first division are such as can be readily 


observed by personal inspection of the land, while those in the sec- 


ond class are not so observable and may be set forth on TaTORMmAcion 


and belief. | 
As to the contention that this Hanseene 3 Is an innocent purchaser, 
itis sufficient to cite the case of Hawley vw. Diller (178 U. S., 476), 


wherein the question was thoroughly considered, and 1t was sheld (oe 
Jabus): 


That an entryman under this act acquires only ai equity and a suechasen 


from him cannot be regarded as a bona fide purchaser within the meaning of 
the act of Congress unless he become such after the Government, by issuing a 
patent, has parted with the legal title. | 


The decis sion appealed from is accordingly affirmed. 


nd 


‘WILLIAM A i SCHREIN ER. 


Decided May 16, sees 


pRracton—ReHEarine—RuLx 83. : 
Rub 83 of the new Rules of Practice, providing for aiohoné for rehearing, 
in lieu of motions for review under the old rules, will be administered 
is nearly as possible in accor dance with the rules governing rehearings in 
courts of justice, and observance of its provisions will be insisted. upon. 
_ CONSTIOCTIVE RESIDENCE—OFFICIAL EMPLOYMENT—MAIL CARRIER. 


6 


Even: under the more liberal rule which obtained prior to the instructions © 


7" cf February 16, 1909, with respect to the recognition of ‘absences on. 
arcount of official employment as constructive residence, absence due to 

enployment under contract to carry the mail is not entitled to be so 
reognized. : 


| Prerce, First Assistant 8 ecretary : 


Janury 13, 1911, the Department affirmed decision ae the Com- 
missiover of the General Land Office of March 15, 1910, which 
affirmed the action of tne local officers, rejecting final Brook subriitied 
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by William T. Schreiner August. 3, 1908, on his homestead entry, | 
made August 13, 1902, for the SE. 1 SE. 4, Sec. 18, E. 4 NE. 4, Sec. 
19, and SW..4 NW, FS Sec, 20, T. 37 S.5 R. 9 EK. W. M., Lakeview, 
7 Orégon, land districs: 
| February 21, 1911 , by direction of the Gominisionat of the General 
Land Office the register of the district land office: advised Schreiner - 
of such action and that “unless a motion for review of said depart- 
mental decision is filed within thirty days from notice hereof the said 
decision will become final and the case will be closed by the Commis- 
sioner without further notice.” Pursuant to this notice and on 
March 15, 1911, Schreiner filed what is. designated a “ motion for re- 
view,” which, although somewhat informal, would have been entitled. 
to consideration as such under the practice prevailing until February — 
1, 1911. But, December 9, 1910, which was before said departmental © 
decision of January 18, 1911, and before the register’s said notice was - 
issued, and before said mOhiOH was filed, the Secretary approved “ new 
rules of practice” effective on and after February 1, 1911, which 
abolished “motions. for review” and in lieu thereof adopted the 
following procedure: 3 
Rule 83. Motion for iechsaniue of the aeisian of the secretary must, Foasiion . 
with evidence of service thereof and all papers used in connection therewith,. 
be in writing and filed in the General Land Office or in the local land office for | 
transmittal through the General Land Office to the secretary, within 30 days 
after service of notice of such decision. A motion so filed will act as a BIDE: 
sedeas until further action is taken by the secretary. | 

Such motion must state concisely and apecifically: the grounds upon which 
such rehearing is asked and must be accompanied by argument in supporc 
thereof. No matters other than those specified will be considered. 

The adverse party will be allowed 15 days in which to serve and file reply: 
to the motion for rehearing; and immediately upon the expiration of the periods 
allowed herein, the Commissioner of the General Land Office shall transmi: the 
_- entire record to the. secretary, who will consider the same as early as practiable. 


Schreiner’ s motion does not conform to this rule, in that it is not 
a motion for “rehearing,” and in that it is not “ accompanied by | 
argument in support thereof.” It might therefore be dismissel for 
technical insufficiency, but inasmuch as it was filed pursuant and 
‘in accordance with the erroneous-notice of the register of the district 
-Jand office, it will hereinafter be considered upon its merits. In this’ 
connection, however, it will not be inappropriate and seems redful 
to say that the Department must insist upon observance said 
Rule 83. Motions for further consideration of matters once tie sub- 
ject of departmental decision are allowed only in the discretior of the 
Secretary of the Interior and in formulating an advisory ‘ule of 
procedure governing orderly administration, care must be ind lest 
_ the public business be unnecessarily delayed or the rights of idverse | 
claimants held i in abeyance an uaroesonnhle time. 


DECISIONS RELATING TO THE PUBLIO LANDS. ~ 89 


“Under a -old. practice motions for review were istic CY 
‘“ parte, They were not, therefore, required to be served upon adverse. 
claimants until “ entertained, ” and in cases where they were enter-. 


‘tained they were returned for service. In such cases an unreasonable » 


time elapsed before final action thereon by the Department. Under — 
such practice argument in support of the motion was not required 
and the Department frequently must.reexamine the case without pre- 
cise information as to grounds of alleged error, thus making the 
examination cumbersome and difficult and unnecessarily ocay me 
final disposition of the case. 

The present tule was intended to cure these defects of. mrosedurs 
and will be administered as nearly as may be in accordance with the 

rules governing rehearings in courts of justice. Broadly stated, a 


rehearing i is a new hearing in a matter once decided, upon reexamina-- 


tion or re- argument (3 Blackstone's Commentaries, 453). Tt may. 
involve correction of erroneous statement of facts, erroneous ‘con- 
clusions of law, error in the judgment on the facts found and the law 
declared or it may involve the consequence of new trial upon newly 
discovered evidence; but in any event, except in cases provided for 
by statute, or by males of courts, rehearings are not granted as mat- 
ter of right, the allowance thereof resting wholly ‘in the sound dis- 
cretion of the court. (See Encyclopedia of Pleading and es. 
Vol. 18, Title: Rehearing, and cases cited.) 

‘Section 441 of the Revised Statutes provides: 
- ‘The. Secretary of the Interior is charged. with’ the supervision. of pope 
business relating to the following subjects 

re se z ec Be 2 og “* 

- Second. The public lands including mines. | 

Section 433 of such Statutes provides: | 
7 The Commissioner of the General Land Office shall perform, eciaes the direc- 


tion: of the Secretary of the Interior, all executive duties appertaining to the 
surveying and sale of.the public lands of the United States, or in anywise 


respecting such ‘public Jands, and, also, such as relate to private claims of land, 


and the issuing of. pee for all grants: of Jand under ‘the authority of the 
government. | 


- Section 248 of such Statutes, er 


- The Commissioner of the General Land. Office, under the : direction of the 
Secretary of the Interior, is authorized to enforce and carry into execution by 
appropriate regulations, every part of the provisions of this title ee ee 
lands] not otherwise specially provided for. 


Considering ‘these statutes the Supreme Gear ef the United States, 
in the case of Knight ». United oe. Land Association (142 Uz oa 


«171,177, 178), said: 


The phrase, ‘ Under the direction of the Secretary of the Interior,” as used 
in these sections of the Statutes, is not. meaningless, but was intended as an 
expression In general terms of the power of the Secretary to supervise and 
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control the setsadive operations of the land department of which he is the cna 

It means that, in the important matters relating to the sale and disposition of 
the public domain, the surveying of private land claims and the issuing of | 
patents thereon, and the administration of the trusts devolving upon the gov- 
ernment, by reason of the laws of Congress or under treaty stipulations, respect-. 
ing the public domain, the Secretary of the Interior is the supervising agent of 
the government to do justice to all claimants and preserve the rights of the 
people of. the United States. | 


In the same case, “the court sabe with approval a decision of us 
Secretary of the Interior (5 L. D. , 494), saying: 7 
_ The mode in which the supervision shall be exercised in the absence of statu- 
tory direction may be prescribed by such rules and regulations as the Secretary : 
may adopt. . | ; 
It is thus seen that in the formulation and beorrulhs con of the 
~ rule of practice under consideration the Secretary of the Interior 
was proceeding under supervisory authority, and that the rule is 
- wholly one within his discretion to make, and does not accord to liti- 
gants before this Department a remedy as matter of right. This 
being true, and in view of the public necessity for such rule, as 
above stated, it is merely a rule of procedure for the information of 
litigants and the observance of its provisions will be insisted upon. 
However, as above stated, under the particular facts as to notice 
appearing herein, this motion has been considered upon its merits. 

It appears that claimant settled upon the land embraced in his 
entry and built a house thereon in October, 1902, and remained there 
at that time about thirty days. He dug. a well about 12 feet deep. 
He then left the land and commenced carrying the mail, at which 
he was engaged until January, 1903, when he returned to the home- 
stead and stayed fifteen or twenty days, clearing at that time about. 
2 acres of land. He took a subcontract for carrying the mail on a 
star route and later became an original contractor and continued. 
to carry the mail under said contract during the remainder of the 
- period covered by the proof, except at intervals, when he employed | 
_a person to act in his stead, and returned to the land for a week or 

ten days at a time. He states that this occurred every few months 
and that he was not. absent from the land more than two or three 
months :at a time. 

Claimant insists that he had established. sueidonte upon the land 
prior to the time he became engaged in the carrying of mail as a 
subcontractor under the star route contract with the Government, and — 
that his absences should therefore be accredited as residence because he 
was compelled to be away to earn support, or that he should be given | 
credit under the rule which formerly obtained as to homesteaders who _ 
were elected or appointed to public office after establishment of resi- 
dence upon their homestead claims. In the decisions heretofore ren- 
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dered in this case the point has been made against claimant that he 
had not established bona fide residence on the land prior to the time 
he commenced carrying. the mail. It might fairly be inferred from 
said decisions that if he had established such prior residence, credit. 
—.could be. given, for absence caused by the reasons stated. But such is 
--not-the case. It is hot believed that the Depar tment has ever accred- 

ited residence for absence in such cases. In the case of Burton v. Nix, 


decided June 8, 1909, unreported, the Department h held, with refer ence 


‘to the rule as to office holders, that— a. 


A contract for carrying the mail is not an office within: the meaning of these | 


regulations. oF ‘in: any ‘sense, It is. a. simple. business contract . and the mere 
_-fact that the Government is..a party to. the contract. will no more absolve the 


entryman from complying | with the homestead law as to residence than if it 
- had been entered into with. a private. individual. It was optional with Claimant 
whether he would engage in business that would require a residence at a place 
other than the homestead. It he chose to accept it, it was at his risk. . | 

In view of. the above, it is immaterial whether Acannh. estab- 
lished residence before becoming engaged under the mail contract. 
The alleged. residence consisted merely of periodical visits to the 
land. He has not resided upon the claim as required by law and his 
entry must be canceled. He states that he is now living upon the 
land and has valuable improvements thereon. No reason is seen why 
he may not, if he should so desire, make a second homestead entry 
for the same land upon proper application and showing of qualifi- 

cations ‘under the recent’ act. approved. February 3, ot (Public No. 

340). He should be so advised. — | 

The motion is denied. 

~The Commissioner will cause a copy of this decision to be furnished 
to the several local officers for the. information of the officials. 


‘SECOND HOMESTEAD AND DESERT LAND ENTRIES, 


- Insrevorions. 


= fF ‘DeparrMent. OF THE Lwrertor, 
| | | ae —. @enrran Lanp Orricr, 
| | Washington, D.C. M ay 17, 1911. 
‘Reersters AND RECEIVERS, 
-Unrrep Srates. Lanp OFFICES. 

Strs: The following instructions are issued for your + guidance i in 
the allowance of second homestead and desert land entries under the 
_act of Congress approved February 3, 1911 elie NO ae 
copy of which is hereto attached. L 

This act allows a second homestead or ee land entry, as the case | 
may be, to any person, otherwise qualified, who, prior to. February 3, 
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| 1911, Taw, made entry under the homestead or ean land Laws; but | 


who, subsequently to such entry, from any cause, shall have lost,. 
forfeited or abandoned the same; but the provisions of the. act do not 
apply.to any person whose formic: entry was canceled for fraud, or 
who relinquished his former entry for a valuable eoncderarien mm 
excess of the filing fees. paid by him on his original entry. This act — 
allows a second entry of either kind, if the former entry was ‘made 
prior to February 3, 1911, although it may have been lost, forfeited, 
or abandoned. subsequent. im that date. — 

_A person applying to make second homestead or. _désert land: ee 


under this act. must file in the local land office an application to enter Ys 


‘a specific tract of public lands, subject to entry under the laws in 

question, accompanied by his affidavit executed before an officer. au- 

thorized to administer oaths under the public land laws, stating the 
_ description of the former entry by section, township, and range num- 
bers (or the number of the entry and land office where made) ; date 
of entry; when he lost, forfeited or abandoned the same; that it was 
not canceled for fraud; and the amount, if anything, rocctved for 
abandoning or colinquiahine his former entry. This aftidavit must | 
. be corroborated by the affidavit of one or more persons having knowl- 
edge of the facts relative to the abandonment of the claim, or the re- 
“Tinquishment of the former entry, and the consideration received 
therefor, which corroborating affidavit may be executed before any 
officer auihorced to administer oaths, and having an official seal. | 

Tf an application is presented which has not been executed before - 
a proper officer, or which 1s not corroborated, or which is otherwise 
formally defective, you will suspend or reject it, subject to the usual 
right of appeal. If the application is formally correct and the party 
makes a showing entitling him to the benefits of this act, you will | 
allow the application, endorsing thereon, and on the notice of allow-. . 
ance, the fact that the same 1s allowed under the act of February 
3, 1911. 


If the poietic for second homestead or desert land entry is. — 


formally correct, but the applicant does not make a showing entitling 
him to the benefite of the act of February 3, 1911, you will not reject 
the application, but will forward: it to this office, with appropriate 
recommendation, as required by the circular ot March 29, 1910 28 


L. D., 507). | 
| “ery: een 7 | 4 Freep Dukes: 

| — Commissioner.) 
oe: - 


Wanter L. Fisver, — 
_ Secretary. 
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[PuBLic—No. 340. ] 
a a An Act Providing for second homestead and desert-land entries. 


Be ts enacted. by the. Senate and House of Representatives of the United: 


States: of America in Congress assembled, That -any person who, prior to the. 


approval of this act, has made entry under the homestead or desert-land laws,°.. 


but who, subsequently to such entry, from any cause shall have lost, forfeited; 


or abandoned the same, shall be entitled to tlie benefits of the homestead or — 
- desert-land laws as though such former entry had not been made, and any: 


person applying for a second homestead or desert- land entry under this act shall 
| furnish a description and the date of his former entry: Provided, That the Pro- - 


= visions of this act shall not apply to any person whose former entry was can: | 


celed for fraud, or who relinquished his former entry for a valuable consider a- 
tion in excess of the filing fees paid by him on his oneina enn: 
EEE February 3, , 1911. | 


—— nh 


-- REGIONE V. ROSSELER. 
Decided May tt, 1911. 


KiNKADD: Acr-—ADJOINING Far ‘Exrey—Rusrmren. 

Where one owning and residing upon a tract of land within the area covered : 
by the Kinkaid Act makes entry of adjoining land under that act which 
together with the or iginal tract does not exceed 640 acres, and continues to 
reside upon the original tract, cultivating and improving the entered land, 
such entry may be considered as and transmuted into an additional or ad- 
joining farm entry and his residence regarded as covering the. entire area. 
as one farm unit, notwithstanding a contest against the entry charging 
failure to reside thereon. | 


PrERCE, First Assistant 8 eoretary: 


John Rosseler appealed from decision of the Commissioner of the | 
General Land Office of December 14, 1910, canceling his homestead 
entry for N. 4 and SE. 4 , Sec. 22. T. 15 N. R..54 W., North Platte, 
Nebraska. | ae 
June 28, 1904, Howeler made eatey. ao which D. a Regione 
filed contest: February 16, 1910, charging that Rosseler never estab-. 
lished dona hide weidence. has not maintained résidence, his family 
never resided on the land, he has not cultivated. or improved it, but. 
has maintained a home elsewhere. After service of notice and stipu- — 
lation for taking evidence, plaintiff.submitted testimony before a_ 
- United States commissioner, defendant being present. Whereupon,’ 


‘he moved plaintiff’s. contest be dismissed for failure to sustain the — : 


charge, but requested, if such motion were overruled, that he be 
_ allowed to submit testimony: May 14, 1910, the local office overruled . 

the motion and set June 22, 1910, for ene to submit testimony. . 
He appealed from the action of the local office, and did not appear at 
the adjourned day.. June 24,1910, the local office found that neither — 
Rosseler nor his family had resided on. the land, but lived and main- . 


940 DECISIONS RELATING TO. THE PUBLIC LANDS, 


tained a comfortable home : on the SW. + of same section, recom- 
mending cancellation, of the entry, which the Commissioner affirmed. 

The evidence sustains the findings of fact of the local office and 
the Commissioner. Though: it was not conclusive or undisputed, 
- that is the fair conclusion to be drawn from it. Rosseler had a little 
frame house, meagerly furnished, on his homestead, and he and his’ 
daughters, who comprise his family, spent some time thereon, cook- 
ing, eating, and working. He had a well there, a shed, cultivated 
a small tract of about an acre, planted 2000 locust seedlings, The — 
land is enclosed with a fence owned by him and adjoining owners. 
He has used the land mostly. for grazing, to which use it is best 
adapted, The house was too. lightly See to be a comfortable 
one in winter time. 

Rosseler owns the SW. + of the same acaanl where he has a good 
two-room stone house, comfortably: furnished, with substantial out- 
buildings for storing grain and housing stock. He and his family, 
though some times on the homestead tract, have been more frequently 
seen on the deeded quarter Beckles and all the appearances there 
indicate it is their home. | 

Section 2289, U. S. Revised Statutes, a as niedaed by act of March 
3, 1891 (26 Stat:, 1095), provides, among other things, that— 
| every person owhing and residing on land may, under the provisions of this 
section, enter other land lying contiguous to his land, which shall not with the 
land so already owned and occupied, exceed in the agg regate one hundred and 
sixty acres. 

The Kinkaid Act, on 28, 1904 (33 Stat., 547 ), provided that 
homesteads in certain parts of Nebraska thergin named might be 
made of six hundred and forty acres—tfour times the quantity under 
the original homestead act. This was. in pari materia with the — 
original homestead act and all its provisions are to be taken as part 
sof the homestead legislation as a whole. Under this act Rosseler . 
might have entered the whole section of land, living on the SW. 4, 
which he owned and upon which he resided. Had all the land eee 
public, he could have entered it as one unit and resided on the SW. 4 


As he owned the SW. 4, he might have entered the remaining kes | 


quarters as additional to his farm and continued his residence there. 
After his entry, the entire section formed one farm unit or agricul- 
tural holding, one-quarter section of which he held by title in fee 


"and the other three-quarter sections by homestead entry. As it was 
one farm unit and not more than the law permitted had it been all 


’ public land, his residence and possession on any part of it extended 
in law constiictively to every part of it and fully complied with 

_ the law. : 
It was a Sei atukcs that Rosseler did not make an adjoining fia 
entry in the first place, as he might properly have done if the south- 
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west quarter : was not acquired aden the homestead law. Or, if his 
southwest quarter was acquired under the homestead law, He might — 
then have made an additional entry to this extent, so that the form 
of his entry was a mistake of procedure without. Scosediniy his right.. 
_ Mistakes of procedure or mode of entry are subject to amendment 
and correction. In Isaac S. Riggs (1.L. D., 71), Riggs was allowed 
to change his entry from an original homestead entry into an ad- 


| joining farm entry in,a case where he acquired the adjoining land, © - 


six acres, as site for a residence subsequent to his original entry of 
eighty acres as a homestead. This purchase, and living on the adjoin- 
ing land through the whole period of his entry, was made because 
there was no good building site on the land entered, and he techni- 
cally had not complied with the law by living on the land entered. 
In the similar case of Charles B. Francis (26 L. D., 618), Francis’ 
entered one hundred and sixty acres in 1895, and in 1896, fourteen — 


months afterward, applied to relinquish one forty acres and to trans- 


mute the other one hundred and twenty acres into an adjoining farm — 
homestead, he having five months after his entry purchased an ad- | 
joining forty acres. These two cases were not errors of original pro- 
cedure, for at the time of the original entry the entryman did not own 
the adjoining land, purchasing it subsequently. The entrymen could 
not have made the adjoining farm entries at the time the original 
entries were made, for they did not own land on which to base an | 
adjoining farm entry. Transmutation of these entries was notwith- 
standing permitted. Rosseler has a better ground to transmute his 
entry than existed in these cases, as he owned the southwest quarter 
of the same section at the time. ! 

In Picard v. Rehbein (29 L. D. , 166), a an entry was bennenited 
from a homestead to an adjoining farm homestead in the face of a 
protest by one claiming to be a settler. In this case there was an 
adverse claim of right fully as strong as the right of a contestant. 

_ Contestant in this case knew that Rosseler was a bona fide agri- 
cultural holder, using the entire section of land as one farm holding, 
and so had notice of Rosseler’s equitable right to transmute his entry 
from one requiring residence on it to one not requiring residence on 
it. Rosseler has substantially complied with the law and his right 
under the law must be protected. The decision is reversed, and 
Rosseler will be permitted to make or transmute his eritry into an 
additional farm entry or an adjoining farm entry as the facts 
may entitle him to do, ene the contest, which will be | 
dismissed. 
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“MATTHIAS P. ZINDORE. — 
Decided May 18, aa 


be Suconp DESERT Ewrry—Acr or Marcy 26, 1908. Sa 

~The act of March 26, 1908, does not authorize second desert entry by one who 
has received patent on a former entry, notwithstanding | the Jand so pat- 

- ented has become worthless by reason of destruction of the reclamation 
project upon which irrigation thereof was dependert. _ 


. Prince, F inst. Aawistcna Recreiaane | | i | 

This. case is before the Department upon the a Be ‘Matéiiias’ | 
P. Zindorf from the decision of the Commissioner of the General | 
Land Office rendered January 28, 1911, concurring in the rejection 
by the local officers of his desert laid gies tendered January 
31, 1910, for the NE. 4, N. 4 SE. 4, SE. 4 NW. 4, and NE. 1 SW. 4, 
; Soe oo; T. 6 .N., R. 29. E,, Walla Walla, Washington, land Bvere 
. It was eno by Zindor? 3 in hig affidavit accompanying the appli-. 
cation that he had on ‘August 99, 1896, made desert land entry for 
40 acres, Waterville series, upon which final certificate was issued 
to him June 4, 1898, and patent on November 11, 1898, and it was 
alleged that he made said former entry in. good faith. oad expended 
_ about $1,000 in bringing water upon the land, but that “after he had 

secured title from the Government” the ater was diverted there-: 
from by the bursting | of the reservoir, which could not be rebuilt; 
that by reason thereof he had been unable to pay the taxes and ethor- 
wise Improve the land.and that the same having become worthless 
and so lost to him through no fault of his, he asked to be allowed 
to make a new entry as applied for. — | 

The local officers’ rejection of said application was s upon. the ground 
that applicant had received patent under a former desert land entry. 
‘The Commissioner in approving such action said in effect that the 
provisions of the second desert land act of March 26, 1908 (85 Stat., 


48), applied solely to the case of a party “ whose ening was lost, for: ss 


 feited or abandoned,” and not to a case where title had been Required: 
under said entry; and that notwithstanding the apparent. worthless- — 


ness of the land patented to Zindorf, there v was no anny for a allow- - 


ing him another entry. 

It would appear from the affidavit me Zindort that about $200 000 
had been expended upon an irrigation project- which was intended 
to furnish water for a large body of lands including the lands in- 
volved, but that after the bursting of said reservoir the project was. 
| abandoned, rendering all of the lands tributary thereto precucally. 
worthless. 

Clearly the land pena of the Government is oitioat author- 


ity to allow a second desert land entry under the conditions existing 
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in this ‘case. The act of March 26, 1908, supra, does not authorize 

such entry by a party who has had the benefit of a former entry by 
the patenting of the land to him, even though the land so entered 

- should through some occurrence Become worthless. The application 

of equitable relief suggested on behalf of Zindorf could, it. would 

- appear, only be obtained through congressional action. =| 

The decision appealed from is affirmed. 


RECLAMATION—UMATILLA PROJECT—PAYMENT. 


Oxper. 


DEPARTMENT OF THE ‘Twrertor, 
Washington, D. C., May 16, 1911. 

1. is pursuance of the act of Congress approved February 13, 1911, 
~ entitled “An act to authorize the Secretary of the Interior to withdraw 
public notices issued under section 4 of the reclamation act, and for 
other purposes,” the terms and conditions of the public notices for 
lands irrigable under the Umatilla: Project, Oregon, constructed in 
pursuance of. the reclamation act of June 17, 1902 (32 Stat., 388), 
issued December 27, 1907, November 12, 1908, April 3, 1909, January 
6, 1910, and February 98, 1911, and all anders: and notices amendatory 
| thereof or supplementary thereto, insofar as the same relate to the 
- time when installments shall be due and payable for lands designated 
therein, and shown upon the farm-unit pee accompanying the ane, 
are hereby modified as follows: 

2. The installment of the charges for building, operation and main- 
tenance which, under aforesaid notices and orders and notices amend- 
-atory thereof or supplementary thereto, are due on December 1, 1911, 
shall become due on March 1, 1912. The installments of said charges 

for subsequent years shall be due on March 1 of each year. : 

3. The terms and-conditions of aforesaid public notices and of all 
orders and notices amendatory thereof or supplementary thereto shall 


* remain in full force and effect except as modified herein. 


Frank Preece, — 
eheng Recrelay of a the Interior. 


ee 


WARREN BLINN ET AL. 
_ Decided May 18, 1911. 


Proviso To Srctrion 7, AcT of Marcu 3, 1891—PRockEEDING BY GOVERNMENT. ~ 
The action of the land department. withdrawing lands on, account of their 
Supposed coal character, with a view to classification thereof, and OrCorine 
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an aveeugation of desert-land entries covering the Same, within two years 

. from the issuance of final receipt thereon, of which the entryman had due 
notice, constitutes a protest within the meaning of section 7 of the act 
of March 3, 1891, and bars the operation of that statute. 


- SURFACE PaTENTs—Goop FarrH—Act or Marcu 8, 1909. 


In determining whether an applicant is entitled to the benefits of the act of 


March 3, 1909, providing for the protection of surface rights of nonmineral ~ 
- entrymen, it is competent for the land department to inquire into his good 
‘faith and whether there has been a compliance with the requirements of 
the law under which the nonmineral entry was Inade; and where it appears © 
: applicant has not acted in good faith the land department is without au- | 
thority to issue surface patent for the land under that act. : 


, Pierce, First Assistant Secretary: : 

This case is before the Department on the sical of Warren Blinn 
from the decision rendered by the Commissioner of the General 
Land Office January 18, 1911, ordering a hearing in the matter of 
desert-land sek No. 199, made June 6, 1903, by “he said Blinn for 
the S. 4 SW. 4, Sec. 7, T. 32 N., R. 5 W., Durango, Colorado, land 
7 distriot, and desert-land entry No. ‘191, ade on the oe day by | 
Francis W. Englar for the NE, + SW. 4 and NW. 4 SE. 4 of said © 
section 7, final proof having been submitted on bathe snivins August 
28, 1906, by Blinn, in his own right as to the entry No. 192, and as 
the assignee of Englar as to entry No. 191, and final baer Nos. 
73 and 74 were issued thereon. 

It appears that the lands embraced in. Gites entries were with-_ 
drawn as coal land. October 15, and November 7, 1906, and were 
_ thereafter, on September 25, 1909, classified as coal land at $20 per 
acre} that under date of ae 14, 1907, the,Commissioner of the 
General Land Office ordered an investigation of the entries for the | 
purpose of determining whether or not the lands were of coal char- 
acter; and on October: 16, 1908, a special examiner of the General 
Land Office submitted an a en report on both entries recom- 
mending their cancellation, upon which the General Land Office, on 
June 25, 1909, directed proceedings against the entries, charging: 
‘first, that the entryman never cultivated one- eighth of the land; 
7 ee that $1.00 per acre per year was not expended in the Peclacaae 
tion of the land; and, third, that said land contained a workable ~ 
deposit of coal. 

It is further shown that on May 9A, prior to the. =e directing a 
hearing, Blinn filed as to both entries his election to accept patents — 
containing a reservation to the United States of the coal contained 
in the land in accordance with the ee of the act of March 3, 
1909 (35 Stat., 844). | 

After directing proceedings against these entries, in his letter of 
June 25, 1909, the Commissioner of the General Land Office re- 
quested the | Gadlonical Survey to furnish such information as it 
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- might have in its possession tending to show that the land involved 
in the entry made by Blinn was known to be chiefly valuable for 
coal at and prior to the time of the making of said entry or at any 
_ time prior to the offering of proof in support thereof.. The Geolog- 
ical Survey, in reply to the letter from the Commissioner of the Gen- 
eral Land Office, reported on August 4, 1910, that it would not be 
possible for the government to prove that the entryman knew or 
‘should have known at the date of making final proof that the land 
was chiefly valuable for coal, as such information was dependent 
upon geological knowledge a the country; whereupon the Commis- 
sioner of the General Land Office on September 6, 1910, advised’ the 
chief of field division at Denver, Colorado, that the entry was clear 


| listed as to the field service division and had been referred to the 


appropriate. adjudicating division for action on Blinn’s election to 
take surface patent. In that letter the Commissioner stated that. 
. while the evidence as to noncompliance with the requirements of the 
law on the part of the claimant was, in the opinion of his office, 
sufficient to warrant adverse proceedings against the entry, the record 
in the case failed to show that any protest against the good faith 
of the entryman was filed within two years from the issuance of 
final certificate and that charges after that time were barred by the 
act of March 8, 1891 (26 Stat., 1095). Thereupon the election of 
Blinn was necenied as to the enti involved and the said entry ‘ap- 
proved for patenting under the proviso to the seventh section of said- 
act of 1891. Patent, however, was not issued for os following 
reason: 
_ It appears that upon receipt of ae letter en the ica rst 
of the General Land Office of June 25, 1909, directing proceedings — 
- against the two entries, the register aad recelver ordered a hearing, 
which was set for September 19, 1910, on which: date the govern- 
ment appeared by special agent cad the entryman by his attorney. 
Before the introduction of any testimony a motion was made on be- 
half of the entryman to dismiss the case upon the ground that the 


~ proceedings were barred by the act of March 3, 1891, in that two 


years had elapsed since the making of final proue ad before the 
bringing of any ‘contest or charges against the entry. Inasmuch as . 
it appeared that proceedings as to the entry made by Blinn had ~ 
already been dismissed by the Commissioner of the General Land 
_ Office, by his letter of September 6, 1910, addressed to the chief of 
field division, and the two cases beine sanilay in all respects, the — 
loca! officers entertained the motion to dismiss the. proceedings 

against the entry held by assignment and the record was transmitted 
to the General Land Office by letter of December 17, 1910. 7 
Upon ‘receipt of the report of the local office the Commissioner ~ 

- again considered the cases, and on January 18, 1911, rendered a de- 
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cision holding that the ao uamen was not precluded from proceed- 


; ing on the special agent’s report and remanded the cases for hearing 


in accordance therewith. From that action the claimant, Blinn, has 


-appealed to the Department. 


After the record of the case was ened from the Gael | 


Land Office there was filed a petition to intervene by W. T. Darling- 


ton, who claims that on November 28, 1906, after final proof was. 


made and final certificates were issued on these entries, he entered 
into a contract for the purchase of the land from Blinn, paying part 


of the consideration in cash and agreeing to pay the balance upon 


the performance of certain conditions; that the terms and provisions 
of the contract have not as yet been performed in full but the. peti- 
tioner is ready and willing to comply with his part thereof at such 
| time as Blinn fulfills the conditions. imposed upon him. 

It is urged in support of the appeal that the government, is now 


precluded from proceeding against these entries upon the charge of — 


“noncompliance with the requirements of the desert:land act, and that 
the coal question is eliminated by the election of Blinn to accept sur- 
face patent under the provisions of the act of March 8, 1909, supra. 
_ It appears from the record that final receipts were aed on these 
entries August 28, 1906, and that on Jurie 14, 1907, less than one year 


from the issue of the receiver’s final receipt, the Commissioner of the _ 


General Land Office directed the proper field officer to make an ex- 
amination in accordance with the rule obtaining and to submit prompt 
report. This order of investigation was based upon the fact that in 
October and November following the issue of final receipts in August, 
the lands had been withdrawn as coal lands, to the end that they 
might: be appropriately classified. 


That the action of the land department in withdrawing the lands 


on account of their supposed coal character and in ordering an in- 


vestigation of the entries, was a protest against said entries within | 
the meaning of the seventh section of the act of March 3, 1891, there’ 


can be no doubt. It was in fact a charge that the lands were coal 
lands, and, if true, constituted at that time an insurmountable obsta- 
ele to the acquisition of any title under the desert-land laws. That 
the entryman, Blinn, was advised of the intention of the General 
Land Office to investigate these entries is shown by the fact that in 
reply to his personal communication he was advised on February 4, 
1908, that it was necessary to have an examination made of the 
entries by a special agent because the township in which the lands 


were located had been withdrawn from entry by the Department’s 
order of October 15, and November 7, 1906, owing to reports made — 
by the Geological Survey that the lands contained workable deposits — 


of coal. 7 _ 


— 
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_ The investigation made later by the Geological Survey showed that — 
the previous report as to the coal character of these lands was cor- 
rect, as the lands have been classified as coal land at $20 per acre, 
and the entryman, by electing to take surface patents, has acquiesced 
in that finding. | : 

‘The entryman claims, however, that fa is entitled to patents or the .- 
surface of the lands embraced in these two entries by reason of the 
proviso to the seventh section of the act of March 8, 1891, supra, 
and the act of March 3, 1909, for the protection of surface rights of 
entrymen. He claims that no charge of failure to comply with the 
law was made against his entry within two years after the issue of 
the final receipts and that it is now too late for any such charge to - 
be filed, or for any proceedings to be had on any charge of that 
7 nature heretorors made but made after two yee from the date of | 
the issue of the final receipts. 
That the proviso to the act of 1891 did. not operate upon ieee: 


entries is clearly shown by the fact that they were protested within — 


a few months after the issue of the final receipts and the entryman 
had due notice thereof. He admits the correctness of the charge then — 
made that the lands were not. subject to entry because of their coal 
character, and at the same time he invokes the benefits of the surface- 


right act of March 8, 1909. That act, however, provides that any 
person who has “ in Bees faith ” ipcated: selected or entered under _ 


the nonmineral land laws lands which are subsequently. classified, — 
claimed, or reported as being valuable for coal, may, upon making 
_ satisfactory proof of compliance with the law omder which his entry 
_ is made, receive patent which shall contain a reservation to the 
United States of all the coal in the land. In determining whether or 
not this applicant is entitled to-the benefits of the remedial act of 
1909, it is entirely competent for the land department to inquire into 
his good faith, to know whether or not there has been a compliance 
with the requirementstof the ies law under which the nonmineral 
entry was made. | 

The report of the special examiner ‘et the General Land Office, if 
true, requires the cancellation of the entries, and in the face of the © 


allegations contained in that report the Department is not authorized 


to allow the claimant to receive surface patents for the lands involved. 

That the intervener, Darlington, was not a purchaser in entire good 
faith is shown by the fact that on September 23, 1908; at the time of | 
the investigation of the entries, he made an aftidavit before the special 
examiner of the General Land Office in which, after referring to his 
agreement to purchase the lands, he stated that he refused to pay the 
second installment of $500 at the time of the agreement, for the reason: 
that he was in doubt as to Blinn’s ever being able to secure patent and 
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title en the ferent on the improvements he had adea in his 
efforts to reclaim the land, and because of his failure to cultivate and — 
‘raise a crop on at least one-eighth of the land, as required by law. 
The action of the General Land Office is affirmed and the hearing 
ordered will be had, notice of which should be isstied to Deriingvon, 
as s intervener. bs _ 


LITTLE CHIEF. 
Decided May 18, 1911. | | cae 

INDIAN ALLOTMENT—DECEASED ALLOTYEE—SUCCESSION. 
Under section 6895, Wilson’s Statutes of Oklahoma (1903), soverning descent, 
succession is cast directly upon the lineal descendants, and where decedent 


left surviving no children, but grandchildren, and great- grandchildren issue 
of deceased grandchildren, the right of representation begins with the rank 


of the nearest.living descendants—that is, the grapdchildren—the great- ~ 


grandchildren. taking, by representation, the shares of. their deceased 
Daren 


Prerce, First Assistant Secretary: 

_- May 1, 1911, decision was rendered in distribution of the estate = 
— Little Chief. For errors therein apparent, the a opartncnes of its own 
motion has recalled and reconsidered the case. 

Little Chief was a Ponca Indian, of Indian Territory, wie died in 
1899 possessed of an allotment, leaving a widow, Betsy Little Chief. 
No children survived him. His nearest kin were grandchildren, issue 
of his.daughters Comes At Rain, Appearing Moon, and Runner. 
Comes At Rain had surviving at her father’s death three children— 
. Mike Roy, Frank Roy, Mary Little Standing Buffalo—and descend- 
ants of a deceased daughter, Josephine Roy Washington, who died. 
September 28, 1895, before her grandfather, leaving a husband, Rob- _ 
ert Washington, and a daughter, Alice G. Pappan. | 

Appearing Moon had surviving at her' father’s death a Foaiee: | 
Breeze Roy, who died July 4, 1904, leaving her father, Antoine Roy, 
now living. Another daughter of Appearing Moon, Hannah R. 
Smith, dicds in 1904, leaving a husband, Edward L. Smith, and four . 
sons, J = George, Leonard, and Zach L. John died ‘December 
31, 1908. 

Runner left a daughter surviving at her father’s death, Anna oe 
Lodge Ironthunder, who died in 1900, leaving her husband, David 
| Crazy Arrow, and her daughter, Haydee Ironthunder, surviving. 

There were other children of Little Chief, and other grandchildren 
and great-grandchildren, but their. deaths without issue make it 
unnecessary to consider or mention them. “4 
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The law eoverning Ate descent is section 6895, Wilson’s Statutes 
of Oklahoma, 1908, which, so far as here material, is: 


If the decedent leave a surviving husband or wife, and more than one child 
living, or one child living, and the lawful issue of one or more deceased | 
children, one-third to the surviving husband or wife, and the remainder in 
equal shares to his.children, and to the lawful issue of any deceased child, 
by right of representation; but if there be no child of the decedent living at 


his death, the remainder goes to all his lineal descendants; and if all the 


descendants are in the same degree of kindred to the decedent théy share 
equally, otherwise they take according to the right of representation. If the 
decedent leave no surviving husband or wife, but leaves issue; the whole estate 
goes to such issue, and-if such issue consists of more than one child living, or 
one child living and the lawful issue of one or more deceased children, then | 
the estate goes in equal shares to the children living, or to the child. living, 
and the issue of the deceased child or children by right of representation. 
| Seventh. If the decedent leave several children, or one child and the issue 
of one or more children, and any such surviving. child dies under age, and not 
- having been. married, all the estate that came to: the deeeased:. child by. in- 
heritanece from. such. decedent descends in equal. shares to the. other children — 
of the same parent, and to the issue of any such other. children who. are dead, 
by right of representation. 

Under this statute Betsy Little Chief, widow of decedent, is en- 
titled to one-third of the estate. 

Whether descendants of the three seats fae: per ae as 
to all granchildren living and by representation as to descendants. 
of grandchildren who died before Little Chief; or whether all 
descendants take by representation of their mother, depends upon 
construction of the phrase “if all the descendants are in the same. 
degree of kindred to the decedent they share equally, otherwise they 
take according to the right of representation.” Is representation to 
begin: at.the rani of nearest living descendants, or at the rank of 
decedent’s children who. left descendants, when all children are | 
dead and: the more remote descendants are not all in the same degree? 
On reconsideration, the Department decides that succession is cast 
directly upon the lineal descendants. The nearest in degree living 
at Little Chief’s death were his‘ surviving grandchildren. ‘Those 


living took, not by representation through their mother, but by — | 


force of the statute itself, as descendants. They did not take by ~ 
representation or per stirpes, for it was settled by the common law, 
— earried by. the colonies to this country, that succession to. the title 
is immediate from him last actually seized or vested with it. Kent's 
Commentaries, Vol. IV, 12th Ed., 394 (*386). Respecting lineals in | 
unequal degree, Kent, Ib., 400 (#390), says: =. _ 


_ Those who are in the nearest degree take the shares which wowd have de- 
scended.to them had the descendants in the same degree, who are dead leaving _ 
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issue, been living; and the issue of the descendants who are dead, respectively, 
take the share which their parent, if living, would have received. | 

At his death Little Chief’s nearest living descendants were six 
grandchildren—Mike Roy, Frank Roy, Mary Little Standing Buffalo, — 
Breeze Roy, Hannah R. Smith, Anna De Lodge Tonthunderand | 


descendants of one other grandchild, Josephine Roy. Washington. = - 
This divides. the estate into three parts, of which the widow takes oe 


one; the remaining two-thirds is divided into seven. parts, of which 
the aie living grandchildren and the descendants of the deceased 
- grandchild, collectively, succeeded to two twenty-first parts. an 


Josephine Roy Washington left a husband, who took nothing, as. : 


his wife died before any estate vested in her. She left a daughter, 
Alice G. Pappan, who by representation. succeeded to her mother’s 
two twenty-first parts. | 
Breeze Roy died July 4, 1904, acraamed: without issue, leaving | 

her father, Antoine Roy, surviving. Her age at her dea th is not 
shown by the record. If she was a minor at the time of her death, | 
her interest passed to her sister Hannah Roy Smith under the seventh 
canon of descent. If, however, she was of full age, her interest passed 
to her father, hans Roy. Antoine Roy, husband of. Appearing 
Moon, took nothing as surviving husband, as no estate vested in his 
wife,. ‘Appearing Moon, during her life. — 

Hannah R. Smith died August 17, 1909, leaving a husband, Edward 
L. Smith, and four children—J ohn: George, Leonard, ad Zach Li. 
The husband succeeded to one-third of two twenty-first parts of the — 
estate, or two sixty-thirds. The four children succeeded to one sixty- _ 
third each. The son, John Smith, died December 21, 1908, unmarried, 
without issue, a minor, aged seventeen years, and his estate, being 
ancestral, inherited from his mother, was cast by the seventh canon of 
descents upon his remaining three brothers, to exclusion of his father, 
making at this time the interest of his three brothers—George, Leon- 
ard, and Zach L, Smith—four one hundred eighty-ninth parts. 

Anna De Lodge Ironthunder died in 1900, leaving surviving her 


David Crazy Arrow, her husband, and Haydee Tronthunder, who. each « . 


— took one twenty- frst part of the estate, thus disposing of the entire 
estate. | _ 
As noted above, the ard fails to show whether Breeze Roy died 
liefore reaching mature age. In case she was an infant, the interests 
of the heirs of Hannah R. Smith would be: correspondingly increased, 
‘The facts in the record.do not permit certain disposal of the interest 
of Breeze Roy. The. estate will be distributed in. accordance with’ 

this decision when the facts respecting the two. a oe os 
Breeze Roy are ascertained. , 

The decision of May 1, late is reealled and vacated. 
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SVETOZAR IGALI. 
Decided May 22, 1911. 
TeOLAaTeD TRACT—EFFECT OF WITHDRAWAL ON ORDER FOR SALE. | 
While an order of the Commissioner of the General Land Office auitoriains 
the sale of an isolated tract, noted upon the records of the local office, . 
segregates the land from other entry or disposition under the public land 
| laws, it will not prevent withdrawal of the Jand by competent authority 
from all forms of eniry or disposal ; and where the local officers, notwith- 
standing such withdrawal, proceed to offer and sell the land in pursuance 


of the original order, such sale is unauthorized and of no effect in face of 
the withdrawal. 


ne First ‘Assistant Bibecton 3 


Svetozar Igali has.appealed from the decision of the Gomateciones 
of the General Land Office of February 16, 1911, setting aside and - 
vacating his purchase, under'the act of June 27, 1906 (34 Stat., 517), 
of an isolated tract, being the NW. 4 SW. 3, Sec. 33, T. 24S., BR. 15 B., 
M. D. M., Oukland. California, isnd district, aud holding for can- | 
cellation his purchase and entry thereof, — | 

From the record it appears that the Comittee on January 1, 
1910, upon the application of one Franklin W. Maule, ordered jae 
ae as an isolated tract the land above described. Thereupon, 
the local officers caused notice to be given under date of January 27, 
1910, of such sale to take place March 15, 1910, on which day claimant. 
Igali appeared, and having bid $2.80 per acre for the land was de- . 
clared to be.the purchaser, and thereupon: receipt was issued — his 
entry, No. 03818, was allowed. 

The W. 4.SW. £ of said section.33, together with other tracts, Was, 
on ohiiary 2 1910, embraced in temporary Pe withdrawal 
No. 12, said order being i In part as follows: 

In aid of proposed legislation affecting the use and - aisposition ‘of the 
petroleum deposits on the public domain, all public lands in the following list 
are hereby temporarily withdrawn from all forms of location, settlement, selec- 
tion, filing, entry, or disposal under the mineral or nonmineral public land 
laws. All locations or claims existing and valid on this date may proceed to 
entry in the usual manner after field investigation and report. 

Said tracts were also embraced in executive order of withdrawal 
of July 2, 1910, and included in petroleum reserve No..2 for Cali- | 
- fornia. ‘That order of withdrawal is in the following terms: ? 


—<Itis coe ordered. that those certain orders of withdrawal made heretofore: 
: BS * oO . ots % x Be 

on February 2, 1910, -and described. as temporary petroleum withdrawal No. 

12,--in so far as the same. include any of the lands hereinafter described, be, . 
and the same are hereby, ratified,. confirmed, and continued in full force and 
effect; and subject to all of the provisions, limitations, exceptions, and condi- 
tions contained in the act of Congress entitled “An Act to authorize the Presi- 
dent of the United States to make withdrawals of public lands in certain cases,” 
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\ 


approved June 25, 1910, there is hereby withdrawn from settlement, location, 
sale, or entry and reserved for classification and in aid of legislation affecting 


the use and disposal of petroleum lands belonging to the United States, all of 


those certain lands of the United States set forth and particularly described. 


While it is true that the Department-h has held (Erikson Vv. Harney, 


88 L. D., 483, syllabus) — 


ts tracts do not Hecome segregated upon application for sale unit] the. 


order of the Commissioner authorizing such sale has been noted ypeh, me 
records of the local office— . 

| nevertheless the segregation mentioned is merely the withholding of 
the lands from entry under the general public land laws, and aloes 


not constitute a segregation or appropriation of the land entitling 


the applicant for the sale or any other person to have the land sold, 


where, prior to actual sale and entry, the tract has been withdrawn 
by competent authority from all forms of entry or disposal. 
Igali’s rights, if any, and his claim did not arise until his pur- 


chase, on March 15, 1910, which was long subsequent to the depart- 
mental order. The terms of that withdrawal are specific, and such 


order was paramount to and superseded the Commissioner’s order 
. directing the sale of the tract. The local officers’ actions in con- 
tinuing the proceeding looking toward the sale, in offering the land, 
and in purporting to make the sale, were unauthorized. The pur- 
chaser thereby secured: no rights which he is entitled to assert in the 
face of such withdrawal.. This is particularly true in view of the 


Presidential ratification and confirmation of the departmental order - 


of withdrawal. 

Tt accordingly follows a Tgali’ g purchase and entry were im- 
properly and irregularly allowed, and that the Commissioner’s order 
holding the same for cancellation was correct. . 

The decision appealed from is. accordingly affirmed. 


yee? 


CURRY v. VREEDENBURG. 


Motion for rehearing of departmental decision of February 3, 1911, — 


°39 L. D., 488, denied by First Assistant Secretary Pierce, May 22, 1911. 
FLOSSIE FREEMAN. 
| Decided May 28, 1911. 


REPAYMENT—VOLUNTARY RELINQUISHMENT OF ENTRY. 


‘The mere fact that an entry was voluntarily relinquished will not absolutely 


pax repayment under the act of June 16, 1880, in the absence of fraud or bad 


faith in the making of the entry, if the relinquishment was made for good . 


pana 
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and sufficient cause and under such eondltinis and circumstances as would 7 
entitle the person relinquishing to make a second entry as though the first. 
had not been made. a 


 Prerce, First Assistant Secretary: 


Flossie Freeman appeals from a decision of the Garant aad Office 
rejecting her application for repayment of the purchase money paid 
by her upon her desert land entry, made January 13, 1910, for lots — 


2, 8.and-4 and SW. 1 SW. 4, Sec. 4, T. 24 N., R. 53 E., Glasgow, 


- Montana, which was voluntarily relinquished. 


Her application was rejected for the reason that the act of June 16, 
1880 (21 Stat., 287), authorizes repayment only where the entry has 
been canceled for conflict or has been erroneously allowed and can 


not be confirmed; neither of which conditions is found in this case. 


Appellant states that she was wrongfully located on the tract de- 
scribed; that her entry was made in good faith, with the intention of 


| complying with the requirements of law, but, upon further examina- 


tion, it was found that the tracts entered are not-those she originally 
examined; that the entry is high and rough and not susceptible of ir- 
rigation, and that it is impossible to: comply with the requirements of 
law as to the irr igation of said tracts. 

The act of March 26, 1908 (35° Stat., 48), provides that purchase 
moneys and pong iscions paid under any public land law shall be 
repaid in all cases where the entry, application, or proof “ has-been 
or shall hereafter be rejected and neither such applicant nor his 


legal representatives Shall have been guilty of any fraud or attempted 


fraud in connection with such application.” 
The mere fact that the entry was voluntarily relinquished will not 


absolutely bar the applicant from right of repayment under said act 
‘im the absence of fraud or bad faith in the making of the entry, if 


the relinguishment was made for good and sufficient cause and under 
such conditions and circumstances as would entitle the person re- 


| linquishing to a second entry as if the first entry had not been made. 


In such cases a relinquishment of an entry that can not be completed 


from cause not due to any fault on the part of the entryman is tanta- 


mount to a rejection of the entry, but the bona fides of the entryman 


should be apparent from all the facts and circumstances. attending — 
the entry and throughout the entire transaction. Marie Steinberg 


(87 L. D., 234) ; Joseph Gibson On 388) ; Margaret E. Scully (6 


L D., 564). 
In foe case applicant has failed to show why she did not seek to 
have her entry amended so as to embrace the tract she intended to 


enter and to have her payments transferred to said land. Nor has 


she submitted any proof to show that the relinquishment was made 
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‘under such conditions and circumstances as would have entitled her 

to a second entry. : 
Upon the showing made, the decision of the General Land Otlice , 

mnust be affirmed. , | 


“ | A. G, STRAIN, 
Decided Mey. Oy. 1911. 


- Forrest LiEv Sunecrron—TAxATION oF : BASE Pants SUBSEQUENT TO SELECTION. ) 

Upon approval of an application to make forest lieu selection the title of the 
Government to the lands relinquished as base therefor attaches, under the 
doctrine of relation, as of the date the selection was perfected .and entitled . 
to be approved; and the relinquished lands are not, subsequent to that date, 

_ Subject to taxation by the State; and the selector will not be required to 
make any showing as to whether or not taxes have been assessed against 
the relinquished lands after the date the selection was completed. 


ot First Assistant Secretary: | | | 
William M. Falconer, attorney.in fact for A. G Strain, Decem- 
ber 12, 1904, filed selection under act of June 4, 1897 (30 Stat., 36), 
for W. 4 4 NE. 4, Sec. 13, T. 7 N., R. 33 E. W. M., Walla Walla, 
| Washinstons: in lieu of S. 4 NE. 4, Sec. 16, T. 3 N,, R. 11 W., S. B. M., 
in San Gabriel Forest Reserve, Los Angeles, California, relinquished 
to the United States. 
Suspecting fraud in obtaining date tists the State to this school 
land relinquished as base, the selection was suspended for investiga- _ 
tion. January 10, 1910, Special Agent Percy F. Smith submitted a. 
favorable report that A. G. Strain purchased the base tract September 


13, 1898, from the State of California, and certificate of purchase _ Z 


issued to him March 2, 1903, and patent issued the same day in his 
name. The agent fond Strain had ample means to make.such pur- 
chase, made it for his own use, and was plaintiff in suit against: Josie 
Pursley and J. S. Standler, involving his right to purchase the base 
land from the State, in which suit decree was rendered in Superior 
Court, Los Angeles County, September 14, 1908, in his favor. . He is 
now dead. The agent satisfied fully of these. facts, recommended 
proceedings against the selection for fraud in acquiring title to the 
base be dismissed and patent issue upon the selection. The Com- 
missioner dismissed the proceeding against the selection. | 
November. 3, 1910,.the selection was examined with view to its 
-aeceptance or rejection. ‘The Commissioner required a certificate from 
the proper taxing officers showing that all taxes levied or assessed 
- against the base tract have been paid; in default whereof, the selec- 
tion would be canceled without further notice. = rom that action Fal- 


- -coner appealed. 
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It is assigned as error in the requirement that “taxes levied or 
assessed against any base land after it has been surrendered to. the 


United States is not.a lien upon the land or an impairment of the © 


right to use the same as a basis of lieu selection.” The brief argues 
that this is an old story, which has been many times tried in‘the land 
_ department, and was set at rest January 17, 1906, by decision of the 

Secretary in protests of the county clerks, Hare C. Hibben and A. F. 
McAllister, of Coconino and Navajo Counties, Arizona, claiming that 
lands relinquished to the United States were subject to taxation until 
the title was examined and accepted by the United States. 4 

Counsel err as to the scope of that decision. It was applicable only 
to lands relinquished within the Territory of Arizona and was based . 
wholly on the decision of the Supreme Court of Arizona in suit of 
the Territory ex rel. Devine v. Edward B. Perrin, decided November 
18, 1905 (83 Pac., 361; 9 Arizona, 310). The Department held: | 
The land nue in determining the condition of title to lands relinquished _ 
to the United States in the forest reserves in Arizona, as respecting taxability 
and tax liens, will be governed, by the decision of the Supreme Court of Arizona 
Peeriiory in case of Coconino County v. Edward B. Perrin, 

This holding was limited in application to the T erritory of Ari- 
-zona and based solely on the decision of the Supreme Court of the 
Territory 1 in the case cited. The ruling made by the General Land 
Office is: according to regular practice heretofore subsisting. This 
practice is based upon the holding that equitable title to the relin- 
quished land does not vest in the United States until the title offered 
by the relinquisher has been examined and accepted. 

In C. W. Clarke (32 L. D., 233) a second selection had been pls 
after rejection of the first, aad the question arose whether the abstract 
of title should be extended to une date of the second selection. The 
Dep artment held: 

Some states claim the right to exercise bie taxing power against lands the 
naked legal title to which is in the United States: where the complete equitable 
right has passed, and the court has upheld such power. Wisconsin Central 
R. R. Co. v. Price County (183 U. S., 496) ; Northern Pacific R. R, Co. v. Pat- 
terson (154 U. S., 180, 182); Carroll v. Safford (8 How., 441). These were 
cases wherein equitable title passed from the United States and Jegal- title re- 
mained in the government as a mere trustee to the grantee of the United States. 
No adjudication has been found of a case where title was passing in the con- : 
verse direction from private holders to the United States, The imposition of a 
tax is at Jeast an assertion by the state authority imposing it that the owner- 
ship or the equitable right of property is in him to whom it was assessed and. 
against whom a tax was levied, and of a power to impose a tax upon | ene 

Under such circumstances, and until the court decides that lands which have 


been of record conveyed: to the United States, but have not been promptly ex- 
changed for public lands, are not taxable and have passed wholly beyond the 


. grantor’s power, prudent administration justifies the requirement of your office 


that’ the abstract of title should be extended so as to show whether or not ad- 
verse claims have arisen, and to require their removal if they have arisen. 
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Same rulings were made in Mary E. Coffin (84 L. D., , 564, 566), 


and Thomas F. Arundell (33 L. D., 76). 


These were cases where the selection then being considered. was not | 


that made at or about the time of the relinquishment, but was a sec- 


ond selection made after some lapse of time and rejection of the first. 

Tn the present case we have a selection which was made immediately 
after the relinquishment and was good in form. It was entitled to be 
accepted at the time it was made, but owing to unfounded suspicion 


of fraud was held for investigation for nearly seven years. The 


question then arises, is the selector liable for taxes that may have been — 


levied, or may have been attempted to be levied, by the State upon 


. lands relinquished to the United States during this time. The case 


o é 


is one to which the doctrine of relation is peculiarly applicable. The 


selector at invitation of the United States recorded his deed to the 


United States, yielding all possession and control of the land. Under 
the act of June 4, 1897, he selected in lieu thereof land vacant and 
open to settlement, which the United States by the act promised to . 
convey him in exchange. In United States v. Anderson (194 U. S., 
394) there was a similar condition. A railroad indemnity selection . 


-was made in 1887, which, for reasons not necessary here to set out, 
was not approved until 1896. In the meantime, trespass was com- 
- mitted upon the selected lands, for which the United States sued for 


damages and recovered the sum of $15,000. When this sum had been 
received by the United States, the selector claimed the damages re- 
covered properly belonging to him, as it was the fruit of trespass 
upon his land. Suit was brought in the Court of Claims, which 
awarded the damages to him as a proper claim against the United 
States. The United States gy aaa to the i ia Court, which 


held: 


This results because on this record the eignia of third Pelee are not in- 
volved, since the controversy concerns only the right of the United States to 
retain as against its grantees the proceeds recovered by it as the result of a 
trespass upon land after an application for the selection of such land. and pend- 
ing action thereon by the proper officers of the Government. Under these 
circumstances the case is one for the application of the fiction of relation, by 
which, in the interest of justice, a legal title is held to relate back to the 
jnitiatory step for the acquisition of the land. Many cases illustrating the. 
doctrine in various aspects have been determined in this court. | 

Indeed, this ease is one coming peculiarly within the principle of relation, 
as the approval of the selections: manifestly imported that at the time of the 
application for selections the land in question was rightfully claimed by the © 


applicant. 


Here as we have seen the gr sates had exer cised his right to apply for selec- 


- tions within the indemnity limits and had in legal form requested the approval 


of the same by the Government. HEverything therefore which the grantee was 


required by law to do to obtain the legal title had been performed. These 


facts bring this case within the principle decided in Heath v. Ross, 12 Johns. 
140; and Musser Vv, McRae, 44 Minnesota, 348, referred to in the opinion of the 
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court in the Loughrey case (p. 218) as not being inconsistent with the principle 
there applied. Heath v. Ross was an action of trover for timber cut between - 
the application for and date of a patent from the State, and its ensealing and 
delivery by the Secretary of the State. The title was held to relate back to 
the first act, so as to entitle the plaintiff to maintain an action against a metre - 
wrongdoer, for the value of the timber cut and carried away in the meantime. 
Musser v. McRae was an action brought to recover the value of timber cut: 
by trespassers from indemnity lands selected by the agent of certain railroad 
companies, intermediate the application for selection and the patenting of the — 
lands. To permit a recovery, it was held that the title evidenced by the patent 
reiated back at least to the date of the application for selection. It was de- 
clared that the doctrine of relation was propérly applied to. the case, “for 
the advancement of justice, and to- give full effect i the grant it was: intended 
to have.” 


The selection being one that should page been approved, title must ~ 
be held to relate to the date of the selection, and all that is necessary 
_ for the selector to show is that his land was free of tax liens at that 
date. 7 : 
Were it otherwise, he would be rendered liable for a Aouble tax 
for the same property—one by the State of California upon the base 
land and one by the State of Washington upon the land selected, 
both States claiming right to tax land where the et 1s merely 
equitable, and not complete. 7 | | 

Examination of the abstract, however, shows that ihe tax certifi- 
cate was not good. The auiditon’ S Sereificate, Los Angeles County, 
annexed to the abstract of title, dated August 20, 1904, is that: 

There are no unredeemed tax sales, or outstanding tax .deeds, against the 
south half of the north east quarter of Section Sixteen (16) in Township 
Three (3) North of Range Eleven ° eae ‘west 8 B. aa as shown by the official 
records of my office. - , 

This falls short of ee is necessary. to be shown respecting taxes, 
Jt does not exclude taxes levied or statutory liens for taxes not ex- 
tended, which have not matured into tax sales or tax deeds. 

The certificate should show that no tax liens existed against the 
property at the time it was given. In California taxes are a lien from 
the first Monday of March (Section 3717, Political Code, Deering’s 
Codes and Statutes of 1886). Tax for the then current year, 1904, — 
was a len. The certificate should exclude the existence of any hig 

lien whatever—not merely those which had mee to tax sale, or 
had resulted-in tax deed. | | 

~The decision is. therefore bechnicalls stewed, Bat the selector will 
be permitted to show that no tax liens existed on the land at the 
time of completion of the selection, or if such existed, that they have 
since been paid and do not longer exist. Taxes after 1904 will be 
regarded immaterial, because title will vest on approval of the 

selection in the United States as of the day. of selection by relation, 
and the PEOpErEY of the United States is not meet to tax.’ 
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TODD v. STATE OF WASHINGTON. 


Motion for review of departmental aeecion of Apt 1, 1910, 38 
L. D., 518, denied by First Assistant Secretary Pierce, May 26, 1911. 


‘SKINNER v. FISHER. 
HIRSHFELD v. CHRISMAN. 
Decided May 26, 1911. 


— OIL Locations—DIscovery—SoLpirrs’ ADDITIONAL APPLICATIONS. 

Mere paper. locations, under the placer laws, of lands alleged to contain oil, 

- upon which no discovery of oil has been made and upon which the mineral 
claimants are not prosecuting with diligence the work for making a dis-— 
covery of oil, do not prevent appropriation of the’ land by location oe 

_ soldiers’: additional rights. 
SOLDIERS’ ADDITIONAL APPLICATIONS EQUITABLE TITLE, 

Equitable title under soldiers’ additional applications made for lands covered 
by such paper locations vests when the applicants have done all that they 
are required to do, unless the Jands are at that time known to be oil lands. 

SoLDIERS’ ADDITIONAL APPLICATIONS—CHARACTER OF LAND—ENVIDENCE, ~ 

In determining the oil or nonoil character of the lands covered by the soldiers’ 

- additional applications, evidence as to the discovery and development of 
oil in adjacent lands, and as to their geoolgical formation, and the rela- 
tion of the tracts in question. to known on fields, may be admitted and . 
considered, 


Pierce, First heen Secretary : | 
The above-entitled cases involve five soldiers’ ane homestead 
entries, all based upon recertified rights in the Visalia, California, 
land district and all in T. 32.S., R. 25 E., M. D. M., as follows: 02280 
for the NE. 4 SW. 4 1, NW. 4 ‘SE. 4 4, oa. 303 02981 for the S. + SW. 
4, Sec. 30; 02289 for the S. 4 4 SE. 4, NE. + SE. 4, Sec. 30; 02294 for 
the W. 4 NE. 4, Sec. 20; 02995 for the E. 4 NE. 4, Sec. 20. The. 
first three were presented to the local land office March 3, 1910, 
and the latter two on March 8, 1910.. The register and receiver 
issued a final certificate in each application on the day of presentation. 
This was done without publication of notice or posting of notice on 
the land and in the local land office, required by circular of February 
21, 1908 (86 L. D., 278), and the endorsement of “Protest” or “No 
| Protest” by the proper Chief of Field: Division, as required by circu- 
lar of April 24, 1907 (35 L. D., 682). Thereafter, however, publi- 


cation of notice and posting were duly had, the publication being © 


complete April 10, 1910, and proof thereof filed in the local land 
office April 14, 1910. Deas the period of publication a brief, 
uncorroborated, informal protest was filed by one ‘Skinner, hick | 
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fans stated hat. the land was stbeaee in mining claims. The 
Chief of Field Division also returned the notice endorsed “ Protest,” 
but: no formal report has been received from him. . By decisions of 
September 14, 1910, the Commissioner of the General Land. Office held 
_ that the final certificates were irregularly issued before any publica- 
tion or return of notice from the Chief of Field Division and held 
them for cancellation. The only additional protests were two tele- — 
grams, addressed to the Commissioner, one by R. W. Skinner and the 


other by I. Hirshfeld, protesting against the issuance of patent. Upon 


appeal, the Department, by its decisions of December 29, 1910, re- 
versed the action of the Commissioner on the ground that, although | 
_ the final certificates were irregularly issued, still, there being no valid. 
protests and no formal report from the Chief of Field Division, such _ 
final certificates could-be permitted to stand tnless subsequent action. 
should develop facts warranting the cancellation thereof. In other 
words, to cancel the final certificate might simply result in the issu- 
ance of another certificate in its place. With the appeal additional. 
protests were filed, but the allegations in these protests were vague 
and indefinite. At the best they disclosed that the lands in section 30 
‘were embraced in placer locations made in September, 1909, the exact, 
description. of the lands embraced in such locations not appearing. 
_ They also alleged that the mineral claimants had dug a reservoir and | 
sump on the SW. 4 of the SE. 4 of section 80 at an expense of $800 in 
September and Odiaber, 1909. As to the lands in section 20 it was 
averred. that they were embraced in a placer location madé in May, : 
1909, and that in January, 1910, an agreement was made with I.: 
Hirshfeld who was to do the development work for drilling for oil 
thereon. Nowhere was it alleged that there had been an actual dis- | 
covery of oil on any of the tracts, and the allegations of possession by 


the mineral protestants were exceedingly vague and indefinite. It | 


also appears that in August, 1910, a suit to quiet title was brought 


_.. by the nonmineral claimants against the mineral protestants as to the 


- lands in section 20, and an action for ae and. to aut title as 
to the lands in section 30. : . 
March 18, 1911, the Department sssitained a unos for review, 
after oral arguments by counsel for all the parties, and the TiOHGE 
and its accompanying papers have now been served and the answer 
thereto, with accompanying affidavits, has been filed. Wuth the 
motion there were filed numerous aidaaits relating to the character 
of the land and its known condition at the time the soldiers’ addi- 
tional applications were filed. 
Upon the record, as presented by the: asneal it is see that the 
Department’s decision was correct.. In fact the case is on all fours 
with that of McLemore v. Express Oil aE of Pac. Rep »); 
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decided by the Supreme Court of California November 17, 1910. 
There, a mineral claimant claiming under a so-called placer location 
upon which no discovery had been made, the location having been 
attempted in January, 1906. April 12, 1907, the plaintiff made 
homestead entry of the land, which was followed: by possession and 
establishment of residence the following October. The mineral claim- 
aut had constructed a cabin on the land, marked its boundaries and 
~ built some bits of road, which it was claimed was in excess of the 
amount required for assessment work. The court, however, held that 
no vested right was initiated prior to the discovery of oil, and that 
while a mining locator, who was actually in possession of the land. 
and diligently prosecuting his efforts to make a discovery of oil, 
_ would be protected from any clandestine or fraudulent entry by 
another, this diligent prosecution of the work did not mean the doing - 
of assessment work or the pursuit of capital to prosecute the work, 
or any attempt at holding the land by means of cabin, lumber pile, or 
unused derrick. The court said that it meant diligent, continuous 
prosecution of the work with the expenditure of whatever money 
might be necessary to the end in view. In the present case it is appar- 
ent that nothing had been done upon the land in section 20 at the tims 
the soldiers’ additional applications were filed. As to those, in section 
30, it was the contention of the mineral claimants that they had con- 
structed a reservoir and sump hole; but there is nowhere any allega- 
tion that they were in the prosecution of any work tending to a 
discovery of oil. On behalf of the soldiers’ additional claimants, 
affidavits were filed with the appeal and with the motion for review 
tending to show that at the time the nonmineral applications were 
filed and during the period of posting of notice and publication 
nothing: had been done upon the land. Such mere paper loca- 
‘tions, upon which no discovery of oil has been made and upon-which 
the mineral claimants are not prosecuting with diligence the work — 
for making a discovery of oil, do not prevent appropriation by - 
soldiers’ additional homestead entry. The character of land which 
can be taken by such form of entry is nonmineral. (section 2302, R. 
S.), and it is further limited by section 2289, Revised Statutes, viz: 
it must be unappropriated, public land. In accordance with the above | 
decision of the Supreme Court of California, in which the Depart-~ 
ment concurs, these lands were unappropriated, public lands at the 
time the recertified rights were presented at the local land office. 

In the case of Leonard v. Lennox (181 Fed. Rep., 760), the Circuit — 
Court of Appeals for the Eighth Circuit, in a case involving the at- 
tempted acquisition of coal lands ee ‘the soldiers’ additional 
homestead law, held: 

When the right to a patent under such a law as the saldier’s additional 
_ homestead law depends upon whether the land is agricultural or is known to be 


DECISIONS RELATING TO THE PUBLIC LANDS. 115 
chiefly valuable for coal, that question. must be determined according to the 
couditions existing at the time when the applicant complies with all the re 


quirements of the statute and the authoritative regulations. If at that time 


the land is not known to be chiefiy valuable for coal, he acquires a right to a 
patent which will not be disturbed by a subsequent change in the conditions; 
but, if before such compliance it is discovered that the land is thus valuable for 
coal, nothing that he subsequently may do will give him a right to a patent, 
because land known to be of that character is not subject to eee under — 
such a law, but only under the coal land law. 


At page -764..the court said: 


The appellant insists that the action of the officers of the Land Department 
in respect of this evidence was right, even if the appellee had done all that he 
was required to do to entitle him to a patent because his application had not 
been allowed or passed to entry. This insistence cannot prevail. It not only 
is opposed. to the settled rule that the character of the land—whether agricul- 
- tural or known to be chiefly valuable for coal—must be determined according to 
the conditions existing at. the time when the applicant does all that he is re- | 
quired to do to entitle him to a patent, but is grounded in a misapprehension of 
the authority and duty of the officers of the Land Department in respect of 
such an application. Whilst it undoubtedly is subject to examination and 
consideration by them, this is not that ‘they may elect whether or not they 
will consent to its allowance, but that they may ascertain whether or not the 
applicant has acquired a right to its allowance—a right which is acquired, if 
acquired at all, at that point of tinle when the applicant has done all that he is 
required to do in the premises instead of at the time of its recognition by them. 

Accordingly when, in the present case, the posting of notice upon 
- the’ land and the publication had been completed and the proof 
thereof filed in the local land office it is clear that the equitable title 
to the land vested in the soldiers’ additional claimants and the final 
certificates may well be taken as of date when publication and proof 
thereot were completed. 

With the motion for review, however, there were numerous affida- 
vits, some by geologists, filed, the substance of the allegations being 
thnk upon geological evidence, the land was oil land and that it was 
| own: to be oil land at the time the soldiers’ additional filings were’ 
made and during the period of publication, that the lands were worth- 
Jess for any other purpose than oil development, and that the soldiers’ 
additional applications were made for the purpose of securing’ oil 
lands. The question presented, therefore, is whether the Depart- 
ment should order a hearing upon such an allegation, in the absence 
of any allegation of an actual discovery of oil upon the land. 

In ‘the case of coal lands, the Department accepts geological evi- 
dence to prove their known character. It appears also that, while 
the character of lands as oil cannot be ascertained with the same 
accuracy by geologists as coal, the Department nevertheless has indi- 
cated that it will accept such evidence and also evidence as to the dis- 

covery. and development of such mineral in adjacent lands. In the 
case of Kern Oil Company v. Clotfelter (80 L. D., 583), fifth para- 
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graph of the syllabus, the Department having ordered a neaene, 
states— 

The evidence demins upon the character of the selected lands will not be 
‘restricted to the discovery or development of mineral therein and to. their. 

- geological formation but may. extend to the discovery and ceverepmere of 
mineral in adjacent lands and to their geological formation. 
In the unreported case of Jamison ¢ al. v. Santa Fe and Pacific 

Railroad Company et al., decided October 16, 1909, the Department, 
in directing a hearing upon a forest reserve lieu selection in order to 
ascertain the oil or nonoil character of the land, stated : 

Particular attention should be directed to fixing the: exact location of the oil — 
wells upon adjoining lands, their depth, the characteristic strata. encountered 
therein, and the quantity of oil produced, in order that the geological condi- 
tions, and relation of the tr act to the known oil field may be aca cai con- 
sidered. | 

The Deparment is of the opinion that a hearing should be. sedeesa 

_ to determine whether the lands were oil lands and were known to be 
oil lands at the time the proof of publication and posting of notice 
were completed, at which time the rights of the soldiers’ additional 
applicants vested. (See Harkrader e¢ al. v. Goldstein, 31 L. D., 87.) 
The matter is therefore remanded for a hearing in aceotdancs: with 
the above, at which the Chief of Field Division may, if found expe- 
dient, offer testimony on behalf of the Government. In the mean- 
time the final certificates will be held intact, to be canceled in the 
event the above canes are ea | 





‘STATE OF WASHINGTON v. MACK. 


Motion for review of deoartnental decision of De seis 9, 1910, 
39 L. D., 390, denied by First Assistant Secretary Pieree, May 
26, ‘Asli. ; & . 
ANNA M. WRIGHT. 
| Decided May 29, 1944. 
PRACTICR—APPEALS FRON RECLAMATION FIELD Gicuse: , 
The instructions of June 27, 1910, providing for appeals to the Director of | 
- the Reclamation Service and the Secretary of the Interior successively, | 
‘from adverse action of project engineers, are applicable only to cases in- 
volving questions which properly rest for Ce within the jurisdiction of 
the Reclamation Service. : . 
RECLAMATION HOMESTEAD-—-DEATH OF Cre mee oF Wimow. 
The fact that a widow who under section 2291, Revised Statutes, succeeds to 


the right of her husband in an unperfected. homestead entry within a recla- . 
_ mation project has previously secured water from the project for reclama- 
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tion of land held by her in private ownership in no wise affects her | right 
' to acquire water under the project for. completion of such entry under the _ 
reclamation act. . 


Prrce, First he Secretary: 


May 8, 1911, the Director of the Reclamation Beeeies eeneninied 
7 foe corel dense and action by the Department the application of 

Anna M. Wright, widow of Henry S. Wright, for water right for 
farm unit “B” (W. 4 NE. 4), Sec. 15, T.9N, Ro4 Eh. B. A.M, 
-Bellefourche Project, South Dakota, containing an area of 80 acres. 
October 16, 1903, Henry: S. Wright made homestead entry for the 
NE. 4 of nid section 15, subject to the provisions of the reclamation 
act, and on February 5, 1910, his widow, Anna M. Wright, filed an 
aplication for adjustment of said entry to the said farm unit “B”. 
The said widow filed a water right application for the said farm 
unit which, on May 13, 1910, the supervising engineer of the Recla- — 
mation Service refused to approve for the reason that it was shown 
by said application that she had already been granted a water right 
for lands within said project to the area of 148 acres of irrigable 
land, and also for the further reason that said application, while — 


stating said fact, did not purport to be an application for a water — 


right for the land of said deceased entryman and was simply signed 
Anna M. Wright, without any designation as widow of the deceased 
entryman. After rejection of the said water right application by the 
engineer, the same was not offered for filing at the local land office 
at Bellefourche, but an- appeal was taken direct to the Secretary 
of the Interior, whe transmitted said appeal to the Commissioner of 
the General. Land Office, who thereupon referred it to the Reclama- 
tion Service, said. appeal pene signed by appellant as widow of. 
Henry 8. Wright. | 
_ The entry was conformed to farm unit « B ” on N ee 15, 1910. 
It is stated that the widow does not desire to dispose of the aad she 
holds in private ownership and for which she has been granted a 
water right, because that is her home. In order for her to perfect 
the present entry it is necessary for her to acquire a water right and — 
comply with the provisions of the reclamation act. The Director 
refers to an opinion of the Assistant Attorney General for the Inte- 
rior Department, approved by the Secretary on June 25, 1906, not 
published, to the effect that where water is furnished to any one 
- person who is a member of the Water Users Association, either for 
public land or in private ownership or both, the maximum amount 
which can be held by any one person must not exceed 160 acres. He 
said that in view of said opinion it did not appear proper to approve 
said water right application. However, in order that final disposi- 
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tion of the case might be made without undue delay, he submitted 
same to the Department for consideration and action. 

In the first place it is deemed important to discuss briefly thie ¢ ques- 
tions of procedure here presented. It appears from the action taken 
herein that the idea has obtained that this case should be controlled 
by the circular of instructions of June 27, 1910 (89 L. D., 51), which 
provides for appeal to the Director of the Reclamation Service and 
to the Secretary successively, from adverse action of a project engi- 
‘neer in certain cases. The said circular was based upon depart- 
inental decision of June 4, 1910, in the case of the Williston Land 
Company (39 L. D., 2). . The question involved in that case was an 
alleged mistake in the plat as to the irrigable area of certain 
tracts, the applicant claiming that the area should be reduced 
as indicated in the water right application, while the project engi- 
_neer of the Reclamation Service refused to approve the application 
not made in accordance with the approved farm unit plat. The local 
land office officials rejected: the application because of the lack of 
approval of same by the project engineer, whereupon appeal was 
taken to the Commissioner of the General Land Office, and upon 
adverse action by the Commissioner, further appeal was taken to the © 
Secretary. The Department held ciate: | 
_ Under the regulations the land office can grant water dents sae upon 
approval of the project engineer. So there was no error iu. the action of the 
local office or of your office. Neither the local office nor general land office can 
review the action of the project engineer. That’ can be done only by appeal 
to the Director of the Reclamation Service, and further from his action to the 
Secretary of the Interior—supervising head of the Reclamation Service. | 

In that case the question was one peculiarly within the province of 
the Reclamation Service to decide, and it was intended by the said 
instructions to confine the procedure therein provided for to cases 
involving questions which properly rest for decision within the juris- 
diction of the Reclamation Service. This is not such a case. The 
question here is whether the applicant is legally qualified under the 
law to take and hold a water right for this tract of land. This is a 
question properly for consideration by the officials of the land de- 
partment. The engineer should have approved the application, if 
no objections thereto within his jurisdiction to decide, appeared. 
He should, however, have made known to the local land officers any 
questions which might have occurred to him as to the legality of the 
application. _Such suggestion or recommendation would have been 
merely advisory and not controlling. The land officials should then 
have taken appropriate action upon the application. The proper 
procedure in such cases is clearly indicated in. the circular of May 31, 
1910 (88 L. D., 620). See sections 55 and 56 thereof. It would be 
entirely proper ‘and advisable for the engineer to file a protest in any ~ 


DECISIONS RELATING TO THE PUBLIC LANDS. ~ . 119 


case against the action of the land officials, if their action be consid- 
ered improper. The controversy could then be decided by the on 
‘missioner, or upon further objection, by the Secretary. | 
Passing to consideration of the merits of the case, it appears that 
the rejection of the application upon its merits was based upon the 
opinion above referred to which reads in part as follows: | 


While there appears to be no: restriction in the act upon the right of a home- 

steader to the use of water for land owned by him to the extent of area allowed 
_ to any one landowner, it has been deemed advisable to administer the law 
through the. instrumentality of water. users associations which are organized 
by the owners of lands within the project. By the contracts heretofore made 
with such association by the Secretary: of the Interior, only those who are or 
may become members of such associations will be accepted as entrymen or 
applicants for the right to the use of water which vey be mapounaee or con- 
trolled by the works of such, project. 

- Under the articles of incorporation and by the laws of such association, which 
are part of every contract, every member or shareholder of the association, 
whether he be the owner of lands or an entryman of public lands, is restricted 


in his holding to 160 shares of stock, one share being allowed to each acre or. . 


fraction thereon. So that, the Secretary of the Interior, by entering into a 
_ contract with such associations. has fixed 160 acres as the limit of the right to 
the use of water by any one person, whether the land irrigated is entered as. 
public land or is held in private ownership, or under both rights. 

Said opinion may be fairly construed as holding that the amount of 
160 acres is the maximum of acreage for which water rights may be 
acquired by any one person under any Government. reclamation 
project. The limit may even be placed at a lower figure, as has 
actually been done in some projects. - It is well to state, however, to 
avoid misunderstanding, that the above rule does not prevent the 
recognition of a vested right for a larger area and protection of the 
same by. allowing the continued flowing of the water covered by the 
‘ right, through the works constructed by the Government under 
appropriate regulations and charges. oe: section 45 of said regula- 
tions of May 31, 1910. | _ 

The only provision in the reclamation act. with reference to the 
limit of acreage in private ownership for which water may be sold, is 
_ found in section 5 and reads as" follows: | 


No right to the use of water for land in private ownership shall be sold for a | 
tract exceeding one hundred and sixty acres to any one landowner, and no 


such sale shall be made to any landowner unless he be an actual bona fide - 


resident on such land, or occupant thereof residing in the neighborhood of said 
land, and no such right shall ‘permanently attach until all payments therefor 
are made. 


It will be observed am the above that the Gavommient is. not 
obliged to sell water at all for the use of lands in private ownership. — 
It may furnish water for such lands to the maximum limit of 160 
| acres to any one owner, or it may refuse to sell any water at all for 
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such purpose. There is sothae in the law to prevent the Govern- 
ment from selling water for the use of lands in private ownership to 


the limit of 160 acres to any one owner and also permit the same © 


individual to make and perfect a homestead entry under the act for 


one farm unit even though the acreage for which water rights. are 
' sold would aggregate more than 160 acres. It could do this in all — 
cases, but it has laid down the general rule as to most projects that the 


aggregate limit shall be 160 acres, and as to some projects it has been 
deemed advisable to fix even a lower limit. In this particular project 
the limit has been placed at 160 acres as to lands in private owner- 
ship, and under the ruling above cited this is considered the aggre- 


gate limit where water rights are sought in part: for lands in private 


ownership and in part for lands embraced in an unpertected home- 
stead entry. 


The only further question for consideration is whether this appli-. 


cant should be governed by the general rule. She succeeds to the 
rights of her husband in his homestead entry under section 2291, 
R. S. In order to complete the entry it is not necessary that she 


_ . should have the qualifications of a homestead entryman. She is not 


required to live upon the land. She must.cultivate same for the re- 


quired time and reclaim one-half thereof and pay the cue. eg 


scribed under the reclamation act. 
_ The entry when made was subject to all the conditions. and restric- 


tions of the reclamation act including the obligation to pay the water | 


charge apportioned against the entry as finally fixed.. In succeeding 
to the entry she assumed this charge. ee 

The unperfected claim came to her by operation of oe and she is 
- entitled to complete it to the same extent and upon the same terms as 
were required of her husband. Under these circumstances the fact 


that she may have previously secured water from this project for . 


reclamation of land held by her in private ownership in nowise affects 
her right to complete the entry of her husband. 
The action below is accordingly reversed, and the case is re- 


manded to the Director of the Reclamation Service for action as here 


indicated. 


CROW EAGLE. 
Decided May 8, 1911. 


INDIAN ALLOTMENT—HEIRS—PARTITION—PaTENT—ACT OF JUNE 25, 1910. 
Upon the death of an Indian allottee before expiration of the trust period 
' and before issuance of a fee simple patent, without having made a ‘will, 
the Secretary of the Interior is authorized by the act of June 25, 1910, to 
- ascertain his heirs and, if competent to manage their own affairs, to issue 
to them a patent in. fee; but, if one or more of the heirs are incompetent, 
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_the land may: be sold and the proceeds ‘paid to such as are competent 
and held in trust for the use and benefit of such as Inay be incompetent, 
according to their respective interests; or, where one or more of the heirs 
are competent, their shares may, upon petition by them, be set aside and 
patents in fee issued to them, the. shares of the incompetent heirs re- 
maining subject to the trust declared. in the patent. to He deceased. allottee. 


Pierce, First Assistant Secretary: | : 

‘The Department has received your letter of April By. 1911, rela- | 
tive to the partition under the act of June 25, 1910 (36 Stat., 855), 
of the estate of Crow Eagle, or Thomas Sand, Jr., flecoaeed: an - 
Indian of the Cheyenne River Reservation, South Dakota. a 
_ The allotment of Crow Eagle, or Thomas Sand, oa appears on _ 
a schedule approved October 9, 1906, and covers the E. 4 of Sec. 36, 
T. 15 N., R. 29 E., B. H. M,, South ‘Dakota, upon which first or 
trust patent issued January 30, 1907. 

~The act of June 25, 1910, supra, provides im secon one ‘thereof: 


That when any Indian to whom an allotment of land has been made, or may 
hereafter be made, dies before the expiration of the trust period and before the 
. issuance of a fee simple patent, without having made a will disposing of. said 
allotment as hereinafter provided, the Secretary of the Interior, upon notice 
and bearing, under such rules as he may. prescribe, shall ascertain the legal 
heirs of such decedent, and his decision thereon shall be final and conclusive. 
If the Secretary of the Interior decides the heir or heirs of such decedent . 
competent to manage their own affairs, he shall issue to such heir or heirs a. 
patent in fee for the allotment of such. decedent ; if he shall. decide one or 
more.of the heirs to be incompetent, he-may, in his discretion, cause such lands 
to be sold: Provided,:That if the Secretary.of the Interior shall find the lands 
of the decedent are capable of partition to the advantage of the heirs he may 
cause the shares of such as are competent, upon their petition, to be set aside 
and patents in fee to be issued. to them therefor ... upon payment of the 
purchase price in full,. the Secretary of the Interior shall cause to be issued 
to the purchaser patent in fee for such land: Provided, That the proceeds of 
the sale of inherited lands shall be. paid. to. such: heir or heirs as may be com- 
petent and held in trust subject to use and expenditure during the trust period 
for such heir or heirs as may be incompetent, as their respective inter ests shall 

appear. . | 


The evidence adduced at a hearing to determine the heirs of cig 
Eagle, or Thomas Sand, Jr., shows that Louise Four Bear, wife, 
and Thomas Sand, father, = the: sole heirs of the decedent. Th the 
petition for partition Louise Four Bear requested that trust patent 


issue to. her for the NE. 4 of Sec: 36, and to Thomas Sand for the — 7 


_. SE. £ of said section. You ask to be advised whether érusz patents - 
will be issued upon the partition of an estate. under the proveions 
of the act of June 25,1910, supra.» 

It will be Seen that the act provides for the ering: aside of 
the shares of only such heirs as are competent and to them, it is: 
provided that patents in fee shall issue. There is nothing to show, 
as the case is presented pores whether the heirs of hd “Eagle, or. 


ot 
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“i honias Sand, Jr., are both competent or whether either of them i Is. 
| competent. os 

It is further provided in the act of June 25, 1910, dist where the © 
heir or heirs are found to be competent to manage their own affairs, a 
patent in fee shall issue to such heir or heirs for the allotment of the 

decedent; but if it shall be found that one or more of the heirs are 
incompetent, the land may be sold and the proceeds of the sale shall 
be paid to such heir or heirs as may be competent, and “held. in 
trust subject to use and expenditure during the trust period for 
such heir or heirs as may be Encoperent * in accordance with their 
respective interests, : 

From the foregoing it is clear that as to competent heirs cee 1s 
no occasion for issuing trust patents upon partition of. the. de- 
cedent’s estate,'‘nor is such course demanded or authorized: by the 
act, as in such cases the issuance of patents in fee is specifically di- 
rected. . Consequently, where one or more of the heirs are competent, 
their shares: of the decedent’s allotment may upon their petition 
be set aside and patents in fee issued to them accordingly. Where 
one or more of the heirs are incompetent, there is no occasion for 
the issuance to them of a new instrument, as‘their shares will con- 
tinue to be held subject, to the trust declared in the first or trust 
patent issued for the land covered by the decedent’s allotment, but 
proper note:of the partition will be made on n the records of the Gen- 
ae Land alia 3 


-RECLAMATION--SHOSHONE PROJ ECT. 
-Posuic Norrce. 


| einai oF THE INTFRIOR, 
Washington, D. C., May 20, 1911. 


Pursuant to the provisions of section 4 of the reclamation act of 
June 17, 1902 (82 Stat., 888), notice is hereby given as follows: | 
a ie Water. will be fur nished from the Shoshone Project, Wyoming, 
under the provisions of the reclamation act in the irrigation season 
of 1911 for the irrigable lands in the third unit shown on farm-unit 
plats of township 55 north, range 99 west, and townships 54 and 55 - 
north, range 100 west, sixth principal meridian, approved December 
10, 1910, by the Secretary of the Interior "and on file 3 in the local land 

office at Tans Wyoming. 
2, Homestead entries, accompanied by seplicetions ise water 


rights and the first installment of the charges for building, operation 


and maintenance, may be made on and after June 23, 1911, beg ginning 
at 12 Oo clock M,, “under the provisions of said act for the ‘farm units 
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shown on said plats. Water-right applications may. also be. made 
for lands heretofore entered and for lands in private ownership, and 
the time when payments will be due therefor is hereinafter stated. _ 

3. Warning is hereby expressly given that no person will be per- 
mitted to gain or exercise any right whatever under any settlement 
or occupation begun prior to July 15, 1911, on any lands shown on 
said plats; provided however, that this shall not interfere with any 
valid existing rights obtained by settlement or entry while the land 
was subject thereto. | 

4. The limit of area per entry, poonenGas the acreage which in 
the opinion of the Secretary of the Interior may be reasonably re- » 
quired for the support of a family on the lands entered subject to the 
provisions of the reclamation act, is fixed at the amounts shown 
on the plats for the several farm units. The limit of area for which 
water-right application may be made for lands in private ownership 
. ye be 160 acres of irrigable land for each landowner. 

. The charges which shall be made for each acre of irrigable land 
in ete said entries and for lands heretofore entered or in pies 
ownership are in two parts, as follows: 

(a) The building of the irrigation system, $47 per acre of irrigable 
_.Jand, payable in not more than ten annual installments, each payment — 
not less than $4.70, or some multiple thereof, per acre. Full payment 
may be made at any time of any balance of the building charge 
remaining due, after certification by the Commissioner of the Gen- 
eral Land Office that full and satisfactory compliance has been © 
shown with all the requirements of the law as to residence, cultiva- 
tion and réclamation. : | | 

(6) For operation and riaiitenanioa for the ciaeion season of 
1911 and annually thereafter until further notice, $1.00 per acre of 
_irrigable land, whether water is used thereon or not. As soon as the 
data are available the operation and maintenance charges will be 
fixed. in proportion to the amount of water used, with a minimum 
charge per acre of irrigable land whether water is used thereon or 
not. | | : : 
6. All entries made hereafter for any of the lands described, 
whether for lands not heretofore entered or for lands covered by 
prior entries which have been cancelled by relinquishment or other- 
_wise, shall be accompanied by applications for water rights in due — 
form, and by the first installment of the charges for building, opera- 
tion and maintenance, not less than $5.70 per acre of irrigable land, © 
except where payments have been duly made by the prior applicants | 
and credits therefor duly assigned in writing. The second instal- 
ment shall become due on December 1 of the following year. Subse- 
_ quent instalments shall become due on December 1 of each year there-. 
after until fully paid. For lands in private ownership and for lands 
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heretofore entered the -first instalment of the said charges shall 
become due on December 1, 1911. The second instalment shall be 
due on December 1, 1912. Subsequent instalments shall be due on 
December 1 of each year thereafter until fully paid. | 
7. Entries and water-right applications filed in 1912 and sabes: 
quent years must, in addition to one full instalment of the charges, 
be accompanied by 7 an amount equal to the portions of the instalments — 
of prior years for operation and maintenance which would have been | 
payable had the entry and water-right application been made in 1911. 
8. All instalments of the charges for all irrigable areas shown on 
these plats, whether or not water-right application is made therefor 
or water is used thereon, shall be due and payable as herein provided. - 
9. On some of the farm units in township 54 north, range 100 
east, additional areas (shown on the plat enclosed in a square) will 
be irrigated ata later date by the construction of the high-line canal, 
at which time water-right applications will be required therefor. - 
10. The regulation is hereby established that no water will be 


furnished in any year until the portions for operation and mainte- . 


nance of all instalments then due shall have been paid. Accordingly, 
no water will be furnished for the irrigation season of 1912 for any 
lands unless the portion for operation and maintenance of the instal- 
ment due on December 1, 1911, has been paid, and in like manner 
no water willbe furnished in any subsequent irrigation season until 
payment has been made of the portions of the instalments for opera- 
tion and maintenance. beginning with the year 1911 then ‘remaining 
due and unpaid. 

11. Failure to pay any. two instalments of the charges when due, 
whether on entries made subject to the reclamation act or on water- 
right applications for other lands, shall render such entries and the. 
corresponding water-right applications, if any, or the water-right 
applications: for other lands, ‘subject. to cancellation with the for- 
feiture of all rights under the. reclamation act, as well as of any 
moneys already paid. 

12. All charges must he paid at he local land office at Lander, 
Wyoming. The charges may, however, for the convenience of appli- 
cants, be paid to the special fiscal agent of the United States Recla- 
- mation Service assigned to the Shoshone Project, for transmission 
- to the register and receiver of the local land office on or before the 
date specified for payment at the local land office, but in case this — 
privilege is: availed of the necessary charges for the transporta- 
tion of the cash, as determined by the special fiscal agent, must ac- 


company the peyment of the water- right charges. 
Water L. FisHer, | 


Secretary of the Interior. ° 
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PACIFIC GAS AND ELECTRIC COMPANY. 


Decided June 5, 1971. 


\ 


APPLICATION ror Ricut oF ‘Way—RECOGNITION or APPLICANT. 
No company will hereafter be recognized: as a beneficiary under the provisions. 
of the act of March 38, 1891, granting rights of way over the public lands and 
reservations to canal and ditch companies organized for the purposes of 
_ irrigation, until the formal pr esentation of an application for a specific 
* right of way. | 
SHOWING TO. ACCOMPANY APPLICATION FOR RIGHT OF Way, 


~An application for right of way by a company claiming to own existing 
rights of way must be accompanied by.a showing of the uses made of such 
rights of way, and intended to be made of the additional right of way 


' applied for, sufficient to-enable the department. to determine whether the — | 


purposes of the company are properly within the intendment of the act of 
March 3, 1891, as amended by the act of May 11, 1898. . 


ADAMS, First Assistant Secretary: | : | 

Under date of August 21, 1910, the Colin Sionek of the. ecu 
Land Office submitted to the Depaktment: recommending favorable 
action thereon, the application of the Pacific Gas arid Electric Com-. . 
pany to file its articles of incorporation and proofs of organization, 
to. the end that said company might be recognized and designated as 
a:-beneficiary under the pr ovisions of the act of March: 3, ‘1891 (26 
Stat., 1095). 

Upon examination. of the articles of sc ceaien: it was found 
that the main purpose for which the company -was organized was 
that of generating gas and electricity for lighting purposes, in view 
of which it was held by the Department in its decision of September 
6, 1910, that the company was not entitled to recognition as a bene- 
. ficiary under the said act of 1891, because of the uniform ruling of 
the Department that a right of way under that act might be ac- 
quired only by a company formed for the purpose of irrigation. —__ 

September 23, 1910, the Commissioner of the General. Land Office 
directed the register fad receiver at Sacramento, California, to ad- — 
vise the company of the action of the Department of September 6, 
1910. The action of the Commissioner was regarded as a decision 
by him, and: an appeal was taken to the Secretary of the Interior. 
The company has since asked that this appeal be treated as a motion 
for review of the Department’s decision of September 6, as the action. 
of the Commissioner was merely a promulgation of that decision. 

In support of the motion it is urged that the decision was erroneous 
in holding that a corporation is not entitled to avail itself of the. 
benefits granted by sections 18 to 21 of the act of 1891, unless the - 
main. purpose for which it was organized is that of eaten. and 
that the decision was further. erroneous in holding that the main 
pur pose for which the company was incorporated was the generating 
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and distribution of power and the generating oe gas and 1 electricity 
for lighting purposes. 

It is shown by the articles of incorporation that the first purpose 
for which the company is formed is to engage in and conduct the 
_ business of manufacturing, generating, buying, selling, distributing, 
_ and otherwise disposing of gas, to be used‘ for light, heat, etc.; the 
second purpose is to engage in and conduct the business of cnarueye: 
turing, generating, buying, selling, renting, distributing, and other- 
wise disposing of See. to be used for hight, heat, power, and 
all lawful purposes, and in particular for operating ines: quarries, 


—_ railroads, etc.; the third purpose is to engage in and conduct the 


business of buyiigs selling, renting, storing, diverting, distributing, 
and otherwise utilizing and disposing of “water for power, mining, 
irrigating, domestic, and all lawful purposes, and in particular for 
supplying counties, cities, cities and counties, villages, towns, and ~ 
other localities and places in the State of California and the inhab- 
itants thereof with water for all said purposes.” | 
While a number of other purposes are mentioned as those for which - 
the company was organized, the foregoing contained under the 
third subdivision are the only ones relating to irrigation. 7 
In connection with the motion the company has filed affidavits of | 
two of its officers, in which it is alleged that ever since the latter part 
of January, 1908, the company has, under and pursuant to an ar-_ 
rangement with the South Yuba Water Company, actually been 
engaged in the business of operating an extensive irrigation system in 
Placer County,-California, and in distributing and selling water to 
private land owners for the purpose of irrigation; that the ownership 
of the irrigation system from the latter part of January, 1908, until 
the last of December, 1910, was vested in the South Yuba Water 
Company, a corporation organized under the laws of the State of 
New York; that on the 31st day of December, 1910, the South Yuba 
Water Conary accepted an offer which had theretofore been sub- 
mitted to it by the Pacific Gas and Electric Company for the pur- | 
chase of the said irrigation system and certain other property, and 
the water company executed and acknowledged a deed of conveyance, 
- conveying said irrigation system and other property to the Pacific 


- Gas and Electric Company, said deed being held in escrow in the 


‘ State of New York pending the adjustment of divers matters con- . 
nected with the application for the purchase of the said irrigation 
system; that the Pacific Gas and Electric Company having purchased © 
and acquired the aforesaid irrigation system consisting of lands, 
water rights, reserviors, canals, and ditches, intends to continue to — 
operate and use the same for the purpose of selling and distributing 
water to private land owners for the purpose of irrigation; that the 
principal sources of water supply of said irrigation system are the. 
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South Yuba River j in Nevada County, and the Bear River in Placer 
County, and certain lakes and reservoirs situated in said county and 
tributaries to the said rivers. A portion of the water stored in said 
lakes and reservoirs, and appropriated and diverted from said rivers, 
is used in mining, municipal, and domestic purposes; another por- 
tion for the generation of electricity, and another for the purpose of | 
irrigation; that the engineers of the Pacific Gas and Electric Com- 
pany are of the opinion that the reservoirs, which are absolutely 
essential for use in connection with the irrigation system, have a 
storage capacity exceeding 350,000,000 cubic feet; that the ditches, 


_ , eanals, etc., essential for use in said connection exceed, in the aggre-_ 


gate, 400 miles in length; that. part of the water eanveved by means 
— of said ditches, canals, and flumes 1s sold for domestic and municipal 
purposes to consumers in the towns of Auburn, Roseville, Lincoln, - 
Newcastle, Colfax, Rocklin, and Loomis in said Placer County, and 

substantially all of the rest of such water is sold to consumers in 
Placer County for use in irrigating lands for the production of grass, 
fruit, grain, and vegetables; that affiant is informed and believes that 
during the year 1909 more than 1,700 miners’ inches of water were 
sold and distributed by means of the aforesaid irrigation system for 
irrigation purposes, and more than 15 000 acres of tillable lands were © 
irrigated as a result thereof; that the actual receipts derived from 
the sale and distribution of water by means of the aforesaid system 
during the year 1909 exceeded $75,000, and the receipts from the sale 
of water for the purpose of ‘irrigation during the year 1910 were 
‘approximately the same; that the value of the canals, ditches, flumes, 
reservoirs, rights of way, etc., constituting this system and used 
mainly and primarily for the distribution of. water for irrigation 
_ purposes exceeds: $1,500,000; that there is no other practical source 
of water supply for irrigating the tillable portion of lands situated 
in Placer County, and that according to the best of affiant’s know]l- 
edge and belief it will be necessary for said Pacific Gas and Electric. 


Company to acquire from time to time additional water rights and _ 


rights of way for reservoirs, canals, ditches, and flumes, some of 
which will be upon public lands of the United States, in order that. 
it may furnish an adequate supply of water to its present and pros- 
pective consumers for the purpose of irrigation, which is one of the 
principal purposes for which it was formed. | | 
_ From this presentation of the company’s case the Department is — 
unable to determine the: principal use to be made of the rights of 
way which the company may hereafter attempt to acquire if the 
~ recognition now sought should be granted. The company has not. 
Inade application for any specific right of way, and its alleged pur- 
pose in. filing its articles of incorporation is to secure recognition 
asa company entitled to the benefits of the act of 1891, supra, which. 
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grants rights of way over the public lands and reservations to canal 
and ditch companies organized for the purpose of irrigation. | 
. While it has heretofore been the practice to accept for filing 
articles of incorporation of: companies apparently entitled -to the — 
privileges of the act of 1891, thereby recognizing such companies as 
grantees under the act, in advance of the presentation of an applica- 
tion for any particular right of way, the Department, after care- 
ful consideration, is of the opinion that in the interests of good 
administration, such practice should be discontinued. Until appli- - 
- cation for a specific right of way is. panies accompanied by a 
proper showing of the applicant company’s qualifications as then 
existing, the Department.is not in a position to determine whether | 
or not the company is entitled toa grant under the act. | 
It is, therefore, ordered that hereafter no company will be recog- 
nized as a beneficiary under the act of 1891, in the absence of an 
application. formally presented for a specific right of way; and _ 
_ where in a case like this a company claims to own existing rights of 
way, the Department must be furnished with a full showing of the 
uses made of such rights of. way, and the intended uses to be made © 
of the rights of way sought in connection with those alleged to have 
been previously acquired, to the end that the Department may de- 
termine whether the purposes of the company are properly within 
the intendment of the act of 1891 as amended by the act of May 11, 
1898 (30 Stat. 404). ; 
/ The mnotion for review is s accordingly denied. 


F. M. GRAHAM ET AL. 
Decided June 5, 1911. 


Musrwe Ctarm—IFnw an OnertrtoAre AND Parent—DEatH OF APPLICANT. | 
As a general rule, final certificate and patent for a mining. claim should issue 
. to the applicant in whose name the patent proceedings were initiated and 
prosecuted; and in the event of his death, certificate and patent should 
nevertheless issue in his name, and not to his heirs or devisees. 
Tripp v. Dunphy, 28 L. D., 14, no longer followed in this Breet: 


Apams, First Assistant Secr etary: 

_F. M. Graham and B. F. Suiter, who, on May 19, 1909, filed their 
application, and on October 16, 1909, made entry for the Ante placer 
claim, embracing the SE. 4, See: 4, T. 11 N., BR. 23: W., S. B. M., Los 
Angeles, California, land district, have’ appoaled from the soeaad of 
the Commissioner of the General Land Office of November 19, 1910, 
in which their entry was in part held for cancellation. 

First it is to be observed that the Commissioner, finding that the. 
record suggested the death, on October 16, 1909, of F. M. Graham, 


‘ 


oot 
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one se the applicants, leaving a last will and testament, in which he 
disposed of his property, ordered that unless objection was interposed. 
the final certificate, in accordance with the practice, would. be 
amended so as to read “the heirs and devisees of F. M. Graham, de- 
ceased,” instead of “ F. M. Graham.” | : 

Under the views now entertained by the Department this order is 
not necessary. | 

In the case of Woodman v. MoGilvary me L. D.. » 574) it was held 
(syllabus) : 3 | 

AS a general rule final certificate and dene for a mining claim should issue 
to the applicant in whose name the patent proceedings were initiated and prose- 
cuted; and in the event of his death, certificate and patent ae nevertheless 
issue in his name, and not to his heirs. 

This ruling is based upon the provisions of section 2448 of the Re- 
vised Statutes, in connection with the directions contained in para- 
graph 71 of the mining regulations, to the effect that transfers made 
subsequent to the filing of the application will not be considered, but 
entry will be allowed and patent issued in all cases in the name of the 
_ applicant for patent, the title conveyed by the patent, of course, in 
each instance inuring to the proper transferee: or successor of the 
applicant. 

In this regard the case of Tepp v. Dunphy (98 | L. D., 14), wherein 
it was held that the final certificate on a mineral entry should: issue In 
the name of the heirs of the applicant, where it is known at the date 
of its issuance that the applicant died prior to the submission of final 
proof and making entry for the land, wall not, be considered con- 
trolling or be hereafter followed. 7 | 

From the record it appears that the Auto placer mining claim was” 
located January 1, 1908, by an association of eight individuals. By 
deeds bearing dais February 8 and June 8, 1908, all interests there- 
under were transferred to F. M. Graham and B. F. Suiter, the ap- 
plicants herein. In an additional showing called for by the Com- 
missioner as to the precise date of the discovery of oil; it.is shown 
that the oil well upon the land was commenced Deccbes 22, 1908, 
and was completed to a depth of 1840 feet on or about May OB, 1909, 
and that this 1s a producing well. 

The Commissioner, finding that an actual discovery for the loca- — 
tion was not made until after the claim had’ been transferred to the 
two applicants, held the present entry for cancellation to the extent 
of 120 acres, allowing the claimants to retain the 20-acre tract con- 
taining the oil well and another 20-acre tract contiguous thereto. 

The recent act of Congress of March 2, 1911 a ‘Stat, 1015), pee 
vides as follows: 

That in no case shall patent be denied to or for any lands heretofore located 
- or claimed under the mining laws of the United States containing petroleum, 
_-95464°—vor 40—11—9 | 
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mineral oil, or gas solely because of any transfer or assignment thereof or of 
any interest or interests therein by the original locator or locators, or any 
of them, to any qualified persons or person, or corporation, prior to discovery 
of oil or gas therein, but if such claim -is in all other respects valid and regu-. 
lar, patent therefor not exceeding one hundred and sixty acres in any one claim 
shall issue to the holder or holders thereof, as in other cases: Pr ovided, however, 
That such lands were not at the time of inception of development on or under 
such claim withdrawn from mineral entry. 


In view of the provisions of said act the case is neni: to the 
Commissioner of the General Land Office for consideration and re- 
| adjudication upon the entire record, and for further appropriate aC- 

tion in the premises. | | 


JAYNE RESERVOIR. 


Decided June 6, 1911. 


PRACTICE —APPEAL—SPECIFICATION oF ERROR. 


~The mere filing of a “notice of appeal” as provided by Rule 76 (Rules of 
Practice of 1910) is not of itself sufficient to invoke consideration py the 
Secretary of the Interior upon the merits of the case; but there must be 
filed therewith, or within twenty days after service of such notice, “ brief 
and specification of error,” as provided by Rules 50 and 80, | 


Apams, First Assistant Secretary: 

E. J. Dockery, on behalf of B. G. Jayne, has ee an 1 appeal 
from a decision of the Commissioner of the General Land Office of 
March 9, 1911, rejecting Jayne’s application, under the act. of March 
38, 1891 (26 Stat., 1095), for reservoir right of way in T.55., R. 6 E., 
T. 58., R. 5 E., T. 5S., R. 4 K., and T. oor R. 6 E., Boise land dis- 
trict, Taste. | 
| Such proffered appeal: was fled under Rule 76 of the Rules of 
Practice of this Department approved December 9, 1910, effective 
February 1, 1911, which rule is as follows: 

Rule 76. Notice of appeal from the commissioner’s deticion must be served 
upon the adverse party and filed in the office of the register and receiver or in 
the General Land Office within thirty days from the date of | service of notice 
of such decision. 


| The ° ‘notice of appeal” prescribed by ddie ails: was filed in the | 
local land office within thirty days from date of service of notice of 

the Commissioner’s decision and such appeal notice being ‘so. regu- 
larly filed it removed the case from the jurisdiction of the Com- 

missioner; but it transpired that no further steps were taken by or. 
on behalf of Jayne to perfect the appeal, and under date of May 27, 

1911, the Commissioner transmitted the papers in the case for de- 

_ partmental consideration, calling attention to the fact that the ap- 

- ‘pellant had not within the time prescribed by a further rule; No. 80, - 

~ of such Rules of Practice, or at all, filed “ brief and specification of 
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error, as provided by Rule 50.” The Rule 50, referred to in quotation | 
from Rule 80, relates particularly to appeals from decisions of the 
‘local office to the Commissioner but is by Rule 80 made applicable to 
appeals from the Commissioner to the Secretary of the Interior, and 
is in full as follows: | | 

Rule 50. Such notice of appeal must. be in writing, and set forth in clear, 
concise language the grounds of the appeal; if such appeal be taken upon the 
ground of insufficiency of the evidence to justify the decision, the particulars of 
such insufficiency must be specifically set forth in the notice, and, if error of © 
law is urged as a ground for such appeal, the alleged error must be Mey tee 
specified. | 

Upon failure to serve and file notice of appeal as herein provided the case. | 
will be closed. 


The full text of Rule 80 is as follows: | , 

- Rule 80. The appellant will be allowed 20 days after service of notice of ap- 
peal within which to serve and file brief and specification of error, as provided 
by rule 50, the adverse party 20 days after service of such within which to 
serve and file reply thereto; appellant will be allowed 10 days after service of. 
such reply within which to serve and file response: Provided, however, That 
if either party is not represented by counsel having offices in the city of .Wash- 
ington, 10 days in addition to each period above specified will be allowed within 
which to serve and file the respective briefs. , 

The Department must insist upon an observance of theds rules. 
“ Notice of appeal,” as provided by Rule 76, is not by itself sufficient 
to invoke consideration by the Secretary of the Interior upon the 
merits of the case. The notice of appeal from the decision of the local 
officers must of itself “set forth in clear, concise language the 
grounds of the appeal.” But while such notice of appeal from the 
decision of the Commissioner need not of itself ee! forth the grounds 
-of appeal, yet “brief and specification of error” upon such appeal. 
must be filed with the notice, or thereafter, within 20 days after 
service of such notice. This may be-filed wich the Commissioner, or 
with the Secretary of the Interior if the record shall have been 
transmitted, but the rule is mandatory and there would | seem to be _ 
no ground in this case for waiving this requirement 

The appeal is therefore dismissed. 


INSTRUCTIONS. 


- PracticE—TIMBER AND Stone Sworn STaATEMENT—RETURN OF FEES. 

Where an application under the timber and stone act is properly received and 
failure to offer proof thereon is the fault of the applicant, he thereby for-_ 
feits the right to return of the fee required to be paid at the time of the 
presentation of the sworn statement; but where for any reason other than 
the fault of the applicant the application is rejected, the fee is not earned 
and the applicant is entitled to repayment thereof. fe 

PREVIOUS INSTRUCTIONS MODIFIED, | 7 a 

Instructions of March 17, 1911, 39 L. D., 573, modified, . 
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First Assistant Secretary Adams to the Commissioner of the General 
Land Office, June 6, 1911. | 


The Dayar tment is in receipt of your communication of April G 
1911, referring to departmental decision in the case of Eliza Denton, 
and asking further instructions concerning directions given by the 
Department under date of March 17, 1911, “involving the question of 
returning the $10 fee required of applicants under the timber and 
| evone act. 
_ You present the view, in accordance with your practice prior to 

the date of said instructions, that the fee is earned at the time the 
local officers pass upon the sworn statement, whether same be re- 
jected or not. ‘The Department can not concur in this view.. 

Application of your view is seen in a case recently before the De- 
partment on appeal, wherein the claimant’s application was rejected 
by the local officers because the land applied for in the sworn state- 
ment was not within their district. He applied for return of said 
fee, which application for repayment your office denied. The De- 
partment is abate of opinion that the fee was not ear ned in said 
case. 

It may be that the law of 1878 did not coments the payment 
of the fee until payment was made for the land, which was to Tollow 
offer of proof under the application to purchase. 

The Department has, however, exacted that the fee shall be filed. 
with the application, presumably as an evidence of good faith, and 
where the application 1s properly received and the failure to offer 
proof thereon is the fault of the claimant, it may fairly be held that 
the applicant thereby forfeits his right to the return of the fee. In - 
such a case repayment should not be allowed, but where, for any 
reason other than the fault of the applicant, the application must 
be rejected, the fee is not earned and section 2 of the act of March 
26, 1908 (35 Stat., 48), furnishes ample authority for its return. 

The previous decision is adhered to and the instructions of March 
17, 1911 (389 Ja. D., bey are modified only to the extent herein 
| indicated. | | SO 


et 


FELICITA CAROLINA DE BAUW. 
Decided June 6, 1911. 


TIMBER AND STONE APPLICATION—-APPRAISEMENT—PRIcE OF LAND. | 
. Although section 19 of the regulations of November 30, 1908, gives an appli- 
cant under the timber and stone act, in cases where the government fails 
to appraise the land.within nine months from the date of application, the 
right to purchase the land applied for at his appraised price (provided 
this is not less than $2.50 per acre), nevertheless, if the government ap- 
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praisal at a higher price is actually filed before the applicant exercises 
such right, he must thereafter pay such higher price, notwithstanding the 

expiration of the nine months period. 

AMENDMENT OF TIMBER AND SToNE REGULATIONS. 


Paragraph 19 of the eer of mOVenDEE 30; 1908, 31 L. D.,. 289, 
amended. 


_Avams, First Assistant Secretary: 

March 7, 1910, Felicita Carolina De Bauw filed ae sworn state- 
ment aden the ee and stone act for the SE. + SW. 4, Sec. 2, 
NE. 4+ NW. i, and N. 4 NE. 4, Sec. 11, T. 3 N., BR. ‘9 W.. Portland, 
| Green, land district, stating that the land in its present condition 
had no value exclusive of the timber and that the timber thereon ‘was 
worth $400. 7 

The local officers state that a copy of the application was Pons 
warded to the chief of field division on March 8, 1910, and that 
the time for making appraisement under section 19 of the regu-_ 
lations of November 80, 1908 (37 L. D., 289), expired on Decem- 
ber 8, 1910, that immediately thereafter the applicant called at the 
local land office and stated her intention to make payment at her 
own estimate: but lacking a few dollars deferred payment; that on 
December 15, 1910, the record of appraisal was received from the 
chief of field division, dated December 14, 1910, in which it was 
recommended that the application be rejected as to the SE. + SW. 4, 
“Sec. 2, the land being valued at $200 and the timber at 860 upon 
that subdivision. The other three subdivisions were given a total 
valuation in the appraisement of $650, the land being valued at $1 — 
per acre, while the timber on said subdivisions was valued from $4 
to $5 per acre. According to the appraisement, therefore, three 
subdivisions are subject to entry under the timber and stone act 
because the land is chiefly valuable for its timber. The SE. 4 SW. 4, 
Sec. 2, however, is not subject to entry under the said dct. for the 
reason that the. land exclusive of the timber in its present condition 
| Is considered as of greater value than the timber thereon. 

On January 6, 1911, the applicant appeared at the local land 
office and vandared the sum of $400 in payment for the land, which 
the local officers refused to accept. Said tender was made within 
thirty days from the expiration of the nine months period. a 

By decision of January 23, 1911, the Commissioner of the General 

‘Land Office held that the said appraisement could not be accepted 

as to the price of the land because same has not been filed in the local 

land office within nine months from the date of the application. It 
was further held, Bere, that applicant should not be allowed to 
enter the SE. 4 SW. 4 1, Sec. 2, because of the report that same was 
not subject to entry ‘under the timber and stone law. It was accord-_ 
ingly directed that the applicant be allowed sixty days from notice 
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within which to‘show cause why her sworn statement should not be 
canceled as to that tract. It was directed further that the applicant. 
should be allowed to enter the remaining 120 acres at her own valua- 
tion of $2.50 per acre. The applicant has appealed from said deci- 
sion as to that portion refusing to accept the application as to the 
SE. $ SW. 4, Sec. 2. Said appeal is supported. by a number of affi- | 

davits purporting to show that said tract is chiefly valuable for its 
timber. Section 19 of “ said meplanons of November 30, 1908, 
reads as follows: | 

Unless the land department, as hereinbefore provided or, otherwise, as 
directed by the Secretary of the Interior, shall appraise any lands applied for 
under these regulations within nine months from the date of such application, 
the applicant may, without notice, within thirty days thereafter, deposit the 
amount, not less than $2.50 per acre, specified in his application as the reason- 
able value of the land and the timber thereon, with the receiver, and thereupon 
will be allowed to proceed with his application to purchase as though the 
appraisement had been regularly made. The failure of the applicant to make 
_ the required deposit within thirty days after the expiration of the nine months’ 
appraisement period will terminate his rights without notice. 

While said section affords opportunity to the applicant to make 
payment at the price stated in his application, if not less than the 
minimum price per acre, after the expiration of nine months from the 
date of his application in case there has been no appraisement, it does 
not follow that he may purchase at that price, if, before he makes. 
the necessary deposit, the Government has appraised the land at a 
higher figure; and furthermore, a protest or adverse report may be 
lodged against an application or entry’at any time within two years 
fron ae issuance of the final receipt, and a hearing should be had 
upon any such protest or adverse report, 11 ‘adequate: reason therefor 
appears. In this case the Government appraised the land before the 
applicant had made deposit of the minimum price for the same. 
Therefore the three subdivisions returned as subject to entry under 
the act can be entered only at’ the appraised price unless said sub- 
divisions are reappraised as provided for in the regulations. As to 
the subdivision returned as not subject to entry under the act because 
it is not chiefly valuable for the timber thereon, a hearing should be 
ordered to determine the issue as to the character of that subdivision | 
- in view of the showing made in the affidavits in support of the appeal. 

The decision appealed from is accordingly modified to meet 
the views. above expressed, and the case is remanded for action as 
indicated. | 

- In order that said section 19 of the seaaiat Gis may not be mis- 
understood, it is hereby amended to read as follows: _ 


Unless the land department, as hereinbefore provided. or, otherwise, as. 
directed by the Secretary of the Interior, shall appraise any lands applied 
for under these regulations within nine months from the date of such applica- 


DECISIONS RELATING TO THE PUBLIC LANDS. 135° 


tion, the applicant may, without notice, within thirty days thereafter, deposit 
the .amount, not less than $2.50 per acre, specified in his application as the 
reasonable value of the land and the timber thereon, with the receiver, if appraise- © 
ment has not. been filed prior to such deposit, and thereupon will be allowed 
to proceed with his application to purchase as though the appraisement had 
‘been regularly made. The failure of the applicant to make the™ required 
deposit within thirty days after the expiration of the nine months’ appraise- 
ment period will terminate his rights without notice. 


CHARLES H, HEAD ET AL. 
Decided June 6, 1971. 


PLACER Looaton——Parent EXPENDITURE. 

-_ An expenditure of $500 in labor or improvements to be available as a basis 
for patent to a mining claim must have been made upon or for the bene- 
fit of the location for which patent is sought; and work performed upon 
and for the benefit of a 20-acre placer location is not available as a ‘patent 
expenditure for the benefit of a maximum location of 160 acres by eight 
persons embracing the 20-acre location and 140 acres of entirely new 
ground. - 

PiLacerk LocaTioN—A MENDMENT, 

A placer. location for twenty acres can not by means of an amended or - 
supplemental . location be enlarged to cover forty acres, as such amend- 
ment would constitute in effect a new location. 


Avams, First Assistant Secretary: 

Charles’ H. Head and J ohn Randolph, cea for patent. for 
the Skelly Gulch placer mining claim, have appealed from the 
decision of the Commissioner of the General Land Office of Decem--. 
ber 27, 1910, requiring the applicants, on pain of rejection of their 
apoueaon: ‘within sixty days either to appeal or to es for a 
special mineral survey of their placer location, and— 
to show other and sufficient improvements, made on or for the benefit of the 
claim, succeeding the location thereof and prior to the expiration of the period 
of publication ; or to show cause why the application should not be rejected, 
‘as to all of the area, except that embraced in the original area located by 


Randolph, in 1887, and on which the improvement is located, and enough con- 
| tiguous ground to make a maximum area, for the location, of 40 acres. 


From the papers accompanying the application it appears that 
the Skelly Gulch location embraces 156.82 gee and is described in 
terms of legal subdivisions as follows: 'S. $ SW. 4 SW. 4, Sec. 34, 
‘T. 11 N., R. 5 W.; south 20 acres of lot 1, earner 10 acres of lot 2 
jathiwest 20 acres of lot 2 (being 1,320 feet north and south and 660 
feet east and west), north 37.78 acres of lot 3 and northeast 9.04 
acres of lot 4, Sec. 3, south 20 acres of lot 4 and the southwest. 20 
acres of lot 3 (being 1,320 feet north and south and 660° feet east 
and weet) Sec. 2, T. 10 N., R. 5 -W., eek Montana, land district, 
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The claim as described was located September 21, 1908, by appli- 
cants Head and Randolph and six others. The location certificate 
bearing a verification dated September 22 was filed on September 25. 
On that day the six locators other than applicants Head and Ran- 
dolph conveyed all their interests to the latter for me stated consid- 
eration of $2. 

In their application the improvement claimed as the ibaa for 
patent is described as an excavation 900 feet long, averaging 100 feet 
in width and 2 to 15 feet in depth, valued at $2,000, and it is averred . 
this excavation was made by the applicants and their grantors. The 
application for patent was verified September 30, 1908, and was filed 
_ in the local office October 8, 1908. 

In his decision the Commissioner, among’ other things, finds as 
follows: ; _ : 

It is manifest that this janmuance was not made. within the limited period 
of twelve days intervening between the location: of the Skelly Gulch placer, 
September 21, 1908, and the date of filing application for patent, October 3, 1908. 

From the record, it appears that a portion of the area embraced in the Skelly 
Gulch placer, presumably the portion containing the placer excavation, was 
located as a. placer by John Randolph, April 4, 1887. Considerable develop- 
ment work was done by him, He lived on the claim and cultivated all the 
suitable land. It further appears that Head grubstaked. him with money and 
supplies from time to time. It is stated that Head gaye Randolph $300, and a - 
half interest in the Skelly Guich placer claim in consideration for Randolph’s 
old placer claim, containing improvements. made by Randolph thereon for the 
benens thereof. ; o. 7 

So far as the application papers bhemaselues reveal, the only loca- 
tion involved and relied upon is that of September a1, 1908, for the 
Skelly Gulch claim. The facts found by the Commissioner, above 
quoted, as to the Randolph location of 1887 are gleaned from several 
reports accompanying the record. 7 

So far as the case made by the applicants is concerned their show- 
ing as to improvements is clearly insufficient. In their argument on 
appeal they contend that the $2,000 excavation is available under 
their location, and cite the case of Clark v. Taylor - L. D. mail ee in 
that connection. That case held (syllabus) : | 

The fact that a part of the work required by law on-a placer claim is per- 
formed prior to the location of the claim, and while said claim is held as 
agricultural land, does not call for the cancellation of the entry, where the full 
amount of work required. by law is performed. prior to Say and good faith is 
apparent, and no adverse claim exists, 


_ For the. purposes of the present case it is sificient to point out 
that in the case mentioned Taylor was seeking to apply to his 20-acre 
placer claim mining work done thereon prior to its location but while 
the ground was claimed by him as a part of his homestead; while 
here it is apparently sought to apply the work done by Randolph 
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_(or possibly by Randolph and Head) upon the former Randolph lo- 
cation of 20 acres exclusively for the benefit and development of that 
claim to the later Skelly Gulch location, embracing approximately 
160 acres: or, in other words, it is attempted to utilize. work per- 
formed under and for the benefit of the 20-acre location as.a patent 
expenditure for the benefit of a maximum location by eight persons, 
in which is included the old area, together with some 140. acres of 
entirely new ground. | This can not be done and is clearly an evasion ~ 
of the requirement of the statute to the effect that $500 in labor or | 
improvements shall be expended upon or for the benefit of the loca-_ 
tion for which patent is sought. The Department can not counte- 
nance any such attempted perversion of the mining laws. 

Upon the record presented by the applicants the Skelly Gulch 
location can not be regarded or treated other than as a new and 
independent location, it not being claimed, and in fact could not be 
properly claimed, as an amendatory or supplemental location of the 
old Randolph claim. The Randolph location of 1887, so far as is 
made to appear, was made by one locator for about 20 acres, and any 
amendment of such a location for the purpose of effecting conformity 
to the public-land surveys, or for any other purpose, could not 
include a greater area than 20 acres, whether the amendment was 
attempted by one or more claimants, in accordance with the principle 
announced in the case of Garden Grulch Bar Placer (88 L. D., 28, - 
81), where the Department sald: | 


It is clear that the Garden Gulch Bar location, having been made by four 
persons for the maximum quantity of ground that that number of persons could 
lawfully embrace -in a single location, could not be amended by them so as to 
include a larger area. A fortiori, it could not be so amended by one person. 
Nor isthere any authority for an owner of two or more contiguous placer min- 
ing locations to substitute therefor a single location, under the guise of amend- 
ing one of them, as was attempted to be done with respect to a: portion of the 
land involved. in this case. Indeed, it would seem that such a substitution could 
lead to no result of any substantial benefit to an owner of several ocations so 
attempted to be consolidated, other than to enable him to maintain a possessory 
right to, and obtain title for, the area embraced therein, upon making annual 


, and patent expenditures sufficient in value to satisfy legal requiremeuts as to _ | 


but one location, a result that would be in direct contravention of the plain | 
terms of the placer mining Jaws, which require that expenditures of the 
’ amounts named therein shall be made npon or for the benefit of each separate 
location upon which, in ‘possessory or patent proceedings rights of claimants or 
applicants are sought to be predicated. For these reasons the so-called Gar den 
Gulch Bar location must be held to be of no effect for any purpose whatsoever. 


In reaching the conclusions above set. forth, the Department finds 
it unnecessary at this time to pass upon the section as to the neces- 
sity of a special mineral survey of the tracts described. Having in 
mind, however, the practice prevailing in relation to Indian allot- 
ments, small holding claims, and homesteads within national forests 
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in relation to the subdivision of 40-acre tracts or rectangular lotted 


tracts into smaller areas, the Department is inclined to consider a | 


. special survey of the land to be unnecessary. 

With that portion of the Commissioner’s decision which calls upon 
the claimant to show cause why the a'pplication should not be rejected 
as to all of the ground included therein, except the original area 
located by Randolph and enough contiguous ground to make 40 
acres, the Department does not agree, for the reason that Head and 


Randolph could not by an amended or a supplemental location 


enlarge Randolph’s 20-acre location so as to cover 40 acres; if this 
were attempted, the result would be essentially another and a new 


location. This portion of the Commissioner's order is therefore 


reversed. 


That portion of the Ganuisioner s decision which holds for rejec- | 


tion the pending application, unless other and sufficient improve- 
ments for the Skelly Gulch location shall be shown, is s clearly correct, 
and i is ey affirmed. , 


ssiiandinties diearnaeaie PROJECT—PAYMENT. 
OrprEr. | 


‘DEPARTMENT oF THE INTERIOR, 
Washington, D. C., June 8, 1911. 

In pursuance of the provisions of the reclamation act of June 17, 

1902 (32 Stat., 388), and the provisions of the act of February 13, 

1911 (Public No. 353), the following order is issued for the gravity 

unit of the Minidoke Project, Idaho, pending the preparation of a 
public notice providing for the future plan of payment: 

1. A considerable number of water-right applicants under public 

notices and orders heretofore issued have not made payment of the 


portion of the instalment for.operation and maintenance which is. 


required as a condition of the delivery of water during the irrigation 


season of 1911. It is reported that a number of those who have not. 


made this payment desire to secure water for the irrigation of their 


lands and the ‘raising of crops during the present season and will 


‘promptly make payment of all charges for building, operation and 
maintenance which should have been paid on or before April 27, 
1911, 2s soon as they are financially able to do so. The interests of 
the project as a whole, in order to secure continuous development of 
the agricultural paesib lilies and the unusual conditions now existing 
justify the adoption of some plan to permit the delivery of water 
_ for the present irrigation season under such conditions as will secure 

early payment of the charges which should have Reen paid at or 
before the papnnine of the irr enon season. 
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2. The passage of the act of February 13, 1911, and the necessity 
of issuing orders thereunder to meet conditions then existing, as a 


temporary .plan preliminary to the preparation of a public notice, __ 


~ have made it impracticable to announce definitely at this time the 
charges to be required in the future so that the water users might 
be informed as to the obligations to be assumed by those who may 
desire to amend their present contracts. Accordingly the adoption of. 
a plan for the furnishing of water for the present irrigation season is 
considered necessary as a temporary expedient, and such plan will 
not be regarded as a precedent for any future year. 

3. Water will be furnished for the irrigation of lands in the irriga- 
tion season of 1911 in all such cases where payment of the operation 
- and-maintenance charge now due has not been made, upon the filing 

at the project: office of a statement by the water-right applicant show- 


~ ing that he has heretofore complied in good faith with the require- 


ments of the reclamation act, except as to the payments required — 
thereunder, and that he will pay all charges for building, operation 
and maintenance which should have been paid on or before April 27, 
1911, as soon as he is financially able to do so, not later than December ~ 
1, 1911. Such statement must be vouched for by the directors: of the 
voluntary association of water users on the project, known as the > 
Minidoka Water Users’ Association, which has been organized as 
- preliminary to the association provided for under the terms of section 
6 of the reclamation act. Applicants rejected by the directors of the 
water users’ association may appeal to the supervising ene inect who 
may order that water be delivered. 

4, This order shall not be construed as a stay of roceed ase for 
any water-right application or homestead entry now subject. to 
cancellation under the provisions of the reclamation act, but is 
- intended to provide a temporary expedient for the delivery of water 

_to those not now financially able to make payment of the charge for 
operation and maintenance. | 

“Wit Te. Fisner, 
Secretary of the Interior. 


————— 


-RECLAMATION—WATER-RIGHT APPLICATIONS. 
REGULATIONS. | 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp Orrick, — 
Washington, June 16, 1911. 
- Rearsrers AND RECEIVERS, 7 - | | 
 Onited States Lata Offices. | 
Sms: The forms of water-right applications fom 4020 and form 
4-021) adopted by the Department for use in accordance. ‘with para- 
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graphs 50 to 59, inclusive, of the cirenlar approved May 31, ‘4910 
(38 L: D., 620), have been revised, and on January 30, 1911, the Sec- 
retary of the Interior fa etd New forms [89 L. D. | 5891, which 
may be obtained from the Department by requisition amie the same 
numbers previously in use. You will be governed in your action on 
the new forms by the paragraphs of the circular of May 31, 1910, 
above cited, and the following regulations supe encore and amenda 
tory thereto. 

Form B (4-020) is intended for use by. owners of private land 
and entrymen whose entries were made prior to the withdrawal of 
the land within reclamation projects in entering into contracts with 
the United States for the purchase of a water right, and must, as 
_stated:at the bottom of the third page, be signed and sealed in dupli- 
cate:and acknowledged before a duly authorized officer in the man- 
ner provided by local law. A space is provided on. the blank for 
evidence of the acknowledgment, which should be in exact con- 
formity to that required by the statutes of the state in which the © 
lands-covered by the contract lie for the execution of mortgages or 
deeds of trust. When so executed both originals. must. be filed in 
your office together with three complete copies, either in person or by 
mail, and if you find the application regular and sufficient in all 
respects, duly approved by the Project Engineer, as required by para- 
- graph 55 of the circular of May 31, pon and bearing the certificate 
of the secretary of the local water users’ association, and accompanied 
by the proper payments required by the provisions of the public 
notices issued in connection with the local reclamation project, the 
register will accept the same by filling out the blank provided at the 
bottom of the third page and attach his signature and seal by placing 
a scroll around the word “ Seal.” 

Your attention is especially called to Secs. 3743 to 3747, inclusive, 
of the Revised Statutes, relative to the deposit and execution of pub- 
lic contracts. These sections are printed at the end of this circular 
and you are directed to comply strictly with the provisions of law 
set forth therein so far as they are applicable to these contracts. The 
register will therefore, immediately after execution of the contract, 
execute the oath of disinterestedness required by Sec. 3745, Revised 
Statutes, before a duly authorized officer on the blank form provided 
on the last’ page of the water-right contract. No funds are available | 
for the payment by the Government of any fees in connection with 
this oath and the register should therefore take: such oath before the 
receiver of public moneys, who is precluded by Sec. 9946, Revised 
Statutes, from charging or receiving directly or indirectly any com- 
pensation for the administering of such oath. In the event that it _ 
becomes necessary to take this oath before any other authorized offi- 
cer, the fee due such oflicer must be pee to him by the water- -right 
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applicant, and you are authorized to refuse to accept the water- ~ 
right application on failure of the applicant to make such payment. 
Sec. 3744, Revised Statutes, makes it the duty of a public. officer 
executing a contract on behalf of the United States to file a copy of 
the same in the Returns Office of this Department as soon as possible © 
and within 30 days after the making of the contract, and you will 
therefore forward to that office one of the original copies of each — 
contract as soon as possible after the execution of the sarne. The 
provision of said section requiring that all papers in relation to each 
contract shall be attached together by a ribbon and seal, and marked 
by numbers in regular order, according to. the number .of papers 
composing the whole return, does not apply to the contracts for the 
_ purchase of water rights, becnnse of the fact that only one paper: is 
used. 

As stated in the instructions for the execution of the blank upon 
the third page thereof, the contract must be duly recorded in the 
records of the county in which the lands are situated, and therefore 
you will immediately upon execution of the contract return the 
second original copy to the applicant and require him to have the 
contract duly recorded by the proper. recording officer, at his own 
expense, allowing a period of 380 days for compliance with such re- 
quirement and the return of the contract to your office, in default of 
which you will make report to this office and the contract will be can- 
celed by this office without further notice for failure to comply with 
the regulations. » : 

Upon return of the ate copy of the contr act to your office 
bearing certificate at the bottom of the last page, executed by the 
recording officer showing the recordation. of the instrument, you will 
fill out the same blank on the three copies held by you in your ee 
signing the name of the recording officer with the word “signed” i 
parenthesis, preceding such name. The second original copy, aes 
thus completed, is to be forwarded by you to the Auditor of the 
Treasury Department for the Interior Department, and one of the — 
other copies will be forwarded to the applicant, one to the project 
engineer and the last copy must be forwarded to this: office with 


your regular monthly returns. The certificate of filing water-right — 


application heretofore issued by you in connection with all water- 
right applications will not be issued in connection with the new form 
B (4-020), inasmuch as the acceptance of the contract is equivalent. 
to such certificate. You wil treat the copy of the contract to be for- 
warded to the project engineer in the same manner as is provided by 
Secs. 58 and 59 of the circular of May 31, 1910, for the treatment 
- of certificates of water-right application. 

The new form of water- -right application for use , by reclamation 
fewectend entrymen, form A (4-021), will be governed in its use 
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by the regulations previously adopted by the Department. No new 
forms of water-right application carrying assignments of credit 
(4-020a and 4-021a) have been prepared, and you will discontinue 
the use of the old forms bearing these numbers, and where applica- 
tion is filed by an assignee either of an entryman under the Reclama-. 
tion Act or a private landowner, you will require the use of the 
new forms 4-020 or 4-021, and at the bottom of the last page, with- 
out the use of any additional papers, require the prior applicant tc 
execute the following form, either written in ink or typewritten: 
I, - : , for value received, hereby sell and assign all my right, 
_ title and interest in and to any ¢redits heretofore paid on water-right applica- 
tion No. for the above-described land, together with all interests pos- . 
_ sessed by me under said application. 














3 


- Assignor.— 





? 


Witness. | 


Your action on cases: bearing such assignment will be the same as. 
on other cases, except that you should determine that the assignment 
may be properly accepted under the provisions of existing public 
notices and departmental regulations. 

~S. V. Prouprtit, 
Assistant Commissioner. — 
oor | - | 
Waurer L. Fisuer, 
Secretary of the I nterior. 


~ 


REVISED STATUTES. 


Src. 8748. All contracts to be made, by virtue of any law, and requiring the 
advance of money, or in any manner connected with the settlement of public 
accounts, shall be deposited promptly in the offices of the Auditors of the 
Treasury, according to the nature of the contracts: Provided, That this sec- 
tion shall not apply to the existing laws in regard ” the contingent funds of 
Congress. 

Sec. 3744, It shall be the duty of the Secretary of War, of the Secretary of 
the Navy, and of the Secretary of the Interior, to cause and require every 
contract made by them severally on behalf of the Government, or by their 
officers under them appointed to make such contracts, to be reduced to writing, 
and signed by the contracting parties with their names at the end thereof; 
a copy of which: shall be filed by the officer making and signing the contract 
in the Returns Office of the Department of the Interior, as soon after the 
contract is made as possible, and within thirty days, together with all bids, 
offers, and proposals to him made by persons to obtain the same, and with a 
-eopy of any advertisement he may have published inviting bids, offers, or 
proposals for the same. All the copies and papers in relation to each contract 
shall be attached together by a ribbon and seal, and marked by numbers in 
regular order, according to the number of papers composing the whole return. 
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Sie. 3745. It shall be the further duty of the officer, before making his re- 
turn, according to the preceding section, to affix to the same his affidavit in 
the following form, Sworn to before some magistrate having authority to 
administer oaths: 

“J do solemnly swear (or affirm) that the copy of nent hereto annexed 
is an exact copy of a contract made by me personally with -; : 
that I made the same fairly without any benefit or acyenteee to” moyself, or 
allowing any such benefit or advantage corruptly to the said a 
or any other person; and that the papers accompanying include all those — 
_ relating to the said contract, as required: by the statute in. auch case panaee and 
provided.” 

Suc. 3746. Hivery officer who makes any contract, and fails or neues: to 
make return of the same, according to the provisions of the two preceding 
sections, unless from unavoidable accident or. causes not within his control, 
shall be deemed guilty of a misdemeanor, and shall be fined not less than 
one hundred dollars nor more than five hundred, and Pep eney not more than 
six months. 

Suc, 3747. It shall be the duty of the Scchetaty of War, of the Secretary of 
the Navy, and of the Secretary of the Interior, to furnish every officer ap- 
. pointed by them with authority to make contracts on behalf of the Government 
with a printed letter of instructions, setting forth the duties of such officer, under 
the two preceding sections, and also to furnish therewith forms, printed in 
blank, of contracts: to be made, and the affidavit of returns required to be 
affixed thereto, so that all the instruments may be-as nearly uniform as possible. 














INSTRUCTIONS. 


INLARGED HomussAp—ADDITION AL JONTRY..: 
One who, under the general homestead law, makes entry of-lands designated 
as within the provisions of the enlarged homestead act may, under sec- 
tion 3 of said act, and subject to other provisions thereof, enter additional 
lands contiguous to his former entry, which, together with the lands in 
the original entry, will not exceed 320 acres. | 
CrrcuLak WiTH RESPECT To ADDITIONAL ENTRY MopiriEp. 
The last clause of the first paragraph of section 52 of the circular of Sep- 
tember 24, 1910, 39 L. D., 232, 251, abolished. : 


ceeane Fisher to the Commissioner of the General Land Oe 
June 23, 1911, | 


_ In a communication to the Secretary of the Interior, May ‘0, 1911, 
Hon. Frank W. Mondell protests against the construction placed by 
the land department upon section three of the act of February 19, 
1909 (35 Stat., 639), as expressed in the first paragraph of section 52 

_ of the sicculbr of September 24, 1910 (39 L. D., at page 251). 
The act in question, entitled “An act to’ provide for an enlarged 
homestead,” provides by said section three: _ | 
That any homestead entryman of lands of the character hewein described upon: 


which final proof has not been made shall have the right to enter public lands 
subject to the provisions of this act, contiguous to his former nity, which shall] . | 
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not, ieesthier with the original entry exceed three hundred and twenty acres, 
and residence upon and cultivation of the original entry shall be deemed as resi- 
dence upon and cultivation of the additional entry. 


_ The paragraph in question of said circular reads as follows: : 


‘Homestead entries under the provisions of section 2289 of the Revised Stat- 
utes for 160 acres or less may be made by qualified per sons within the States 
and Territori ies named upon lands subject to such entry whether such lands have 
been designated under the provisions of these acts or not. But those who make 
entry under the provisions of these acts can not afterwards make homestead 
entry under the provisions of the general homestead law, nor can an entryman 
who enters under the general homestead law lands designated as falling within 
me provisions of these acts afterwards enter any lands under these acts. . 


Mr. Mondell submits that the last portion of this paragraph be- 
ginning with the words “nor can an entryman,” etc., is in conflict 
with the provisions of the law above quoted and makes some perti- 
nent observations wpon the public necessity of abolishing this clause 
of said paragraph. 

Upon a most careful and more mature consideration of this ques- 
tion I have to advise you that the De pre erred in this matter. 
Section one of said act provides that “any person who is.a qualified 
entryman under the homestead laws of the United States,” may 
enter in the States and Territories named “three hundred and twenty 
acres or less” of public lands which have been designated by the 
Secretary of the Interior as not being in his opinion susceptible of 
successful irrigation, at a reasonable cost, from any known source of 
water supply. Section five of the act provides in terms that nothing 
therein contained shall be held to affect the right of a qualified entry- 
man to make homestead entry in the States Eee under section 2289 
of the Revised Statutes, which, in effect, is a declaration that such 
lands shall be subject to entry under said section as though said act 
had never been passed. | | 

‘It is obvious from a critical examination of these portions of the 
act in question that the Department erred in attempting to exclude 
from its benefits by the circular in question an entryman who enters 
lands designated under said act as falling within its provisions. 

It is clear, first, that any person who 1s a qualified entryman under 
the homestead laws of the United States may enter lands so desig- 
nated, not to exceed 820 acres, which means, of course, that he may 
enter a less quantity if he so desires. It is lear: too, that any quali- 
fied entryman may make homestead entry of lands so designated 
under section 2289 of the Revised Statutes, but such an entry would 
be restricted. to 160 acres. as the maximum. Now, with these 
premises established, section three of the act will admit of but one 
interpretation. It provides, as has been seen, “that any homestead 
entryman of lands of the character herein. described, upon which 
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final ena has not ca made, shall have the ahs to enter sdbie 
lands eat to the provisions of this act, contiguous to his former 
entry,” which, together with the eoeaal entry, shall not exceed 
— 820 acres. This provision just as surely refers to a person who — 
has made homestead entry under section 2289, as to one who has 
made homestead entry. under the provisions of ens: act for less than 
' $20 acres. Such is the letter of the law. Moreover,-an examina- 
tion of the debates of Congress upon the several bills which were 
introduced, culminating in the act in question, tends to show that 


‘this. interpretation is in accord with the intention of the law 


makers, Section three of the bill as introduced in, and as passed. 
by, the Senate, limited the additional right therein provided for 
to homestead entrymen “now occupying » lands of the character 
‘therein described. The House and Senate. having disagreed on cer- 
tain amendments to these bills the amendments went to conference 
and as reported from conference to both Houses this provision re- 
mained: The House refused to accept the conference report, and 
“while there was no particular discussion of this feature of the sec- 
tion the House voted to insist upon the House bill, and as finally 
enacted section three thereof had been changed to read as above 
quoted, giving the right of additional entry to any homestead eén-. 
tryman of lands of the character described, rather than to entrymen 
then occupying lands of such character. _ The letter of the law and 
the. apparent intention of the law makers agreeing upon. this con- 
trolling feature of the question, and both being in accordance with 
the public policy suggested by Mr. ‘Mondell,; it is hereby directed 
that the last clause of the paragraph in question be stricken from the 
regulations governing the administration of the act. : | 

Kt may, and probably , will, transpire that further epiioseong 
may arise under these regulations as changed, especially with refer- 
ence to questions of residence and cultivation. It is not intended at 
this time to make further suggestion as to these contingent ques- 
tions but they will be dealt with as.they arise and made to conform 
as near as may be to the lay. | , a 


es 


ROSA ALHEIT. _ 
Decided June 24, 1911. 


- PRACTICE MANNER OF Conpucting SALE oF ISOLATED TRACT. 
: The requirement of the regulations that the sale of isolated tracts shall be . 
kept open for one hour after the time mentioned in the public notice is not 
Inet by postponing the sale until the hour has almost expired and then 
concluding the sale as Soon as the tracts are disposed of, the. regulations 
contemplating that in all cases the sale shall be kept open for the term 
of one hour. : a 
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PAYMENT FOR ISOLATED TRACT. 

While a check can not be accepted by the receiver in ‘payment for an jadiated’ 
tract, yet, where the highest bidder for a tract is surprised by having the 
“check tendered by him refused for the mere technical reason that it is not 
cash, he should be allowed a reasonable time to convert the same into 
money which the receiver is authorized to accept. 

MISTAKE IN BIDDING FoR ISOLATED TRACT. 

Where a bidder at a sale of isolated tracts, in perfect Bea faith, because of | 
some mistake or misunderstanding, bids for one tract when he intended to | 
‘pid for another, he should be allowed within the time of sale to correct his 
bid to cover the tract intended, and the other tract should be reoffered. 


/ 
s 


Apams, first Assistant Secretary: 

Rosa Alheit appeals pon the decision of the General Land. Office, | 
setting aside sale, SE. + SW. 4, Sec. 10, T. 6 N., R. 87 E., made at 
the Walla Walla local and office, Wachinston.. December 9, 1910, 
as an isolated tract, under an order of the Commissioner of the Gen- 
eral Land Office. The tract in question and the SE. + SW. 4, Sec. 2, 
T.65., R. 23 E., were ordered to be sold at 10 o’clock A. M., Decem- 
ber 9, 1910, as isolated tracts. At that time the local officers an-. 
nounced to the persons assembled that the regulations required that 
“the sale must be kept open one hour, or until 11 o’clock, and that 
the offering of the tracts would be made shortly before 11 o’clock.” 
They reported that all persons then retired and returned about 15 
minutes before 11 o’clock, and that the sale was commenced at 
10.55 A. M. — 

‘The first. tract offered was the SE, 4 Sw. 4, Sec, 2, T. 6 N., R. 
93 K., for which August Sorenson bid $5 per acre, and being the 
highest bidder was declared to be the purchaser of said tract. He 
presented a check in payment, which was refused and was advised 
that he would have to tender the money. While he was absent from 
the place of sale pEgcurne the money for his purchase, the local 
officers offered the SE. + SW. 4, Sec. 10, T. 6 N., R. 37 E., for which - 
Rosa Alheit bid $1.25 per acre, and she (ee the highest bidder was 
declared to be the purchaser of said tract at said price, and upon 
payment of the purchase money thereof the sale was declared closed. 

After the offer and -purchase of said last mentioned tract, Soren- 
son returned to the local office and asked for a description of the 
land he had purchased. Upon obtaining that information he stated 
that he had made an error in bidding for the tract purchased; that 
he did not intend to bid for that tract but to bid for the tract pur- 
chased by Mrs. Alheit. He was told that his purchase had been com- 
_ pleted by the payment of the money and if he wanted to get his 
' money back, he would have to file an application therefor, with his 
relinquishment of his right to the land. At the same time he pro- 
tested against the sale to Mrs. Alheit of the tract purchased by her 
and insisted that it be reoffered stating that he intended to bid for. 


4 
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‘said tract which is reasonably worth from $10 to $25 per acre and 
was prepared to bid as high as $25 per acre for the same. He was 
informed that the sale to Mrs. Alheit had been closed. | 
- Final certificates were issued to each purchaser December 9, 1910. 
January 3, 1911, Sorenson filed application for repayment of pur- 
chase money for the land in said Sec. 2, offering to surrender the final — 
certificate. 
Upon the submission of ‘aie sales for consideration by the Gen-- 
eral Land Office, the Commissioner set them aside and held for can- 
cellation the dertifvates issued to Sorenson and Mrs. Alheit, subject 
to appeal, for the reason that the same was not conducted in con- 
formity with the regulations covering the sales of*isolated tracts; 
that instead of offering the tracts at 10 o’clock and keeping the eal ‘ 
open for one hour thereafter, the local officers postponed the sale © 
until nearly 11 o’clock and closed the sale — a few minutes there- 
after. 
The regulations governing the sale of isolated tracts ey: L. D, 
10] provide that— | 


At the time and place iced for the sale, the register and receiver will read 
the notice of sale, offer each body of land separately, and allow all qualified 
persons an opportunity to bid. * * #* 

The sale will be kept open for one hour after the time mentioned in the 
public notice. After the expiration of the hour, and after all bids have been 
offered, the local officers will declare the sale closed and announce the name of 
_ the highest bidder, who will be declared the purchaser, etc. 

‘It was contemplated by the regulations that the sale should be 
actually opened and held for the term of one hour to enable competi- 
tive bidders.to make bids. The object of the sale was to obtain for 
the United States the best. price for the land possible on competitive. 
bids. The mere offering of the land or announcement that it would 
be sold, and then dismissing the bidders to appear shortly before the 
hour of eleven, was in effect ap adjournment of the sale. The sale in 
this case was open for but fifteen minutes, the mee sale having been 
adjourned to that time. — 

The Department will not hold that an soca in absence of 
bidders or in hope to get more bidders is not under proper circum- 
stances justifiable on part of local officers, but, if such adjournment 
is made, the sale must still continue open for one hour, and before its 
close the local officers should announce the highest price bid for each 
tract offered, and ask: “Do I hear any other bid? The sale is about 
_ to close,” thus giving any one present who may desire an opportunity 
to offer a larger bid. The object of the regulation is thus secured, to ~ 
wit: a sale upon competitive bids to the highest responsible bidders. 

The offer of a check is not responsive to. the notice for sale to the 
highest bidder for cash. Cash implies legal tender or such current 
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money as is ordinarily accepted in the usual course of all trade. If, 
however, a bidder is surprised by having the medium of payment 
which he tenders refused for a mere technical reason that it is not 
cash, a reasonable time should be given him to convert the medium 
offered into money that the officer 1s authorized to accept. 

So, also, if a bidder, as in this case, by some misunderstanding bids 
upon one-tract when he intended to bid upon another, as such mistake 
is in good faith, which the local officers can ‘generally determine, he 
should be allowed to correct his bid to cover the tract he intended to 
_ bid for, and the other tract should be reoffered, the object to be kept 
in view being to obtain the best price possible for each. tract offered. — 
The proceedings in this case are to say the least suspicious, the 
premises being sold on an offering for only fifteen minutes, in the 
absence of one bona fide intending to bid, if necessary-to acquiring 
the property, twenty-five times t the price at which it was peony 
sold. ? 7 7 

The decision i is affirmed. 


CYNTHIA MARTHA SWEENEY. 
Decided June 24, 1911. | 


INDIAN ALLOTMENT—MINOR CHILD—SECTION 4, Act or Frpruary 8, 1887. 
Section 4 of the act of February 8, 1887, authorizes allotment of public lands 
on behalf of minor childr en of an Indian only where the parent has settled 
and made his home upon the public domain. : 


Anand, First Assistant Secretary: | 

_ Appeal has been filed by Kate Sweeney, a White Earth pines 
Indian, from decision of the General Land Office of February 21, . 
1911, rejecting allotment application filed by Thomas Sweeney, her 
hacbaa on behalf of their minor child Cynthia Martha Sweeney, 
for one hundred and sixty acres of grazing land, described as the NE. 
1 of Sec. 15, T. 11 S., R. 29 E., La Grande, Oregon. 
The application was filed cade the provisions of section 4 of the. 
act of February 8, 1887 (24.Stat., 388), as amended by act of Feb- 
ruary 28, 1891 (26 Stat., 794).. Said section reads in part as follows: 


That where any Indian not residing upon a reservation, or for whose tribe 
no reservation has been provided by treaty, act of Congress, or executive or der, 
shall make settlement upon any surveyed or unsurveyed lands of the United 
States not otherwise appropriated, he or she shall be entitled, upon application 
~ to the local Jand office for the district in which the lands are located, to have 
the same allotted to him or her, and to his or her children, in quantities. and: 
manner as provided in this act for Indians residing upon reservations. 


Section 4 of the act of F February 8, 1887, as amended by said act of 
1891, differs from the original section only in the first part thereof; 
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which provides: “ That where any Indian entitled to allotment under 
existing laws shall make settlement,” etc. The latter act also provides. 
for allotment thereunder of Siena acres of agricultural or one hun- 
dred and sixty acres of grazing land. | 

The application for allotment herein was denied by the General 
Land Office for the reason that the parents of this child never made. 
settlement on the public domain as required by the foregoing acts. 
‘In the affidavit attached to the allotment application made by the 
father, Thomas Sweeney, the words “I have made actual bona fide 
‘settlement upon the lands described in” are stricken out, and from 
papers in the case it appears that the parents of Cynthia Martha 
Sweeney, who is now about eleven years of age, are residents of 
Spokane, Washington. The mother, Kate Sweeney, states in her 
appeal here that they are unable to move on this land, due to the 
absence of school facilities and other advantages for: the child, and 
in any event would be unable to make a living on said land. In note 
5 on the allotment affidavit filed with this application it is stated: 

Minor children are not. required to settle on the lands applied for, and if: the 
parent has not settled thereon for the child the words “actual and bona fide 
settlement upon the lands described in’ should be stricken. out. However, 
unless the parent has gone on the public domain to make his home his minor. 
children will not be given an allotment. 

The persons provided for in section 4 of the act of February 8, 
1867, are Indians who make settlement upon. public lands. This act 
was before the Department for construction soon after -its passage. — 
It was held at that time (Indian Lands—Allotments, 8 L. D., 647), 
and the holding has since been followed : 

Viewing the act in all its parts, thus gathering all its purposes and its whole 


scope, it would seem that it must have been the purpose of Congress to allot to | 
Indians, not living on a reservation, or for whom no reservation has been pro- 


vided, and to the minor children of such Indians, lands to the same extent, in 


the same manner, under the same restrictions and limitations, matatis mutandis, 
as were enacted in .the ease of Indians living upon reservations; with. the 

additional requirement, however, of actual settlement on the tract epee for — 
| by the non-reservation adult Indians. 


In an opinion (31 L. D., 417 ), having under consideration the 
Indian homestead acts and soauiod 4 of.the act of 1887, it was said: 


‘The benefits-and privileges conferred by these acts are upon Indians as such, 
‘and those contemplated are Indians who locate and settle upon the public © 


-. land and those not living upon a reservation. * * * Separation or living 


apart from the tribes for the purpose of a settlement upon the public lands to 
secure a homestead or allotment, is a necessary part of the procedure under 
the laws authorizing the acquirement of public lands by Indians. - 


In instructions relative to Indian allotments under section 4: of: 
the act of 1887 (32 L. D., 17) it was said: 


Settlement, by the very terms of the act, is a prerequisite to ailotneat under 
section 4 of the act of February 8 1887. It is held that said act is, in its 
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essential elements, a settlement law; and that “to make such act effective to 
. accomplish the purpose in view, it was doubtless intended it should be ad- 
ministered, so far as practicable, like any other law based. upon settlement.” 


_ In the case of Mary Eliza McNaughton and Frank Laveash, Jr., ». 
James R. McKay and Henry Turrish, assignee, decided by the De- 
partment April 91, 1909 (not published), it was held in respect to 
applications under the 4th section: | | 

The minors were living with their mother on their deceased father’ s allot- 
ment in the Fond du Lac Reservation in Wisconsin. There was no separation 
of their mother from the tribe or settlement by her on any public land outside 
the reservation. She and her children were reservation Indians. The general 
purpose of the act was not to donate to minor children of reservation Indians 
living in tribal relations tracts of public lands. Its purpose was to induce 
adult Indians to abandon the tribal relations and settle on public lands with 
view to becoming land owners and citizens. Neither the mother nor the 
children had become qualified to claim allotments of public lands. . 

In that: case, as stated, the minor children were living with their 
mother on their deceased father’s allotment on an Indian reserva- 
tion, whereas the minor child herein of Thomas and Kate Sweeney 
is living with her parents in Spokane, Washington. But the prin- 
ciple involved is not affected by the difference in the facts of the 
cases, as in neither case did the parents settle oe public lands. It. 
is true that in “Indian Lands—Allotments,” supra, it was. held 
that no actual settlement should be required in the case of allot- 
ments to minor children under section 4, but it is clear that the actual 
settlement of the parents on the public domain is to be regarded as 
the settlement of the minor children on the principle that “it is 
not to be inferred that Congress intended in this instance to upset 
well settled law and require that a minor child should have a resi-_ 
dence separate and apart from that of his parents.” | 

The act of March 3, 1909 (85 Stat., 781, 782), provided: 

That the Secretary of the Interior be, and he hereby is, authorized, under 
the direction of the President, to allot any Indian on the public domain who 
has not heretofore received an allotment, in such areas as he may deem proper, 
_ not to exceed, however, eighty acres of agricultural or one hundred and sixty 
acres of grazing land to any one Indian, such allotment to be made and patent 


therefor issued in accordance with the provisions of the act of February eight, 
eighteen hundred and eighty-seven (Twenty-fourth Statutes at ee three 


hundred and eighty- -eight). 

This provision, however, was expressly repealed i in the act of 
' June. 25, 1910 (36 Stat., 855, 859-60), and section 4 of the amenda- 
tory act: of February 28, 1891, was amended in respect to the amount 
that may be allotted ihoreunder to Indians on the public domain, 
reference being had to the character of the jand allotted —whether | 


irrigable or grazing, 


‘DECISIONS RELATING To THE PUBLIC LANDS. - 151 


The decision-of. the General Land Office herein rejecting the allot- 
ment application filed on behalf of Cynthia Martha Sweeney is 
affirmed. . 


ROUTHE v. McCOY. 


Puce. ARGUMENT—FUXING OF. Renae: 


Counsel desiring oral argument in a contested case pending before the De- 
partment should confer with all parties with a view to agreeing upon a 
date therefor, and on such agreed date, if consistent with other plans. of 

“the Department, argument will be heard; but where the parties can not 
agree upon a date, the Department will entertain a motion by any party, 
after notice to all parties, to fix a date, and when such motion comes up, 
the questions whether argument should be allowed, and if so when, will 
be settled. 3 : 


First das Secretary Adams to Samuel Herrich, Washington, 
: D. C., July 8, 1921. | 


The. Department is. in receipt of your letter of J uly 1, 4911, 
requesting that the above-entitled case, ‘pending here. on motion 
for rehearing, be set down for oral peace: 

I have to advise that, while the Department is inelined to permit 
oral argument in contested cases pending before it, yet, counsel” 
should scares with all parties with a view to reaching an agreeable 
date. Arguments will be heard on such date, if consistent with 
other plans. If such a stipulation cannot be had, the Department 
will entertain a motion for oral argument by any party, after notice 
to all parties.. When such motion comes up, the questions of whether 
an argument should be allowed, and if allowed, when, will be settled. 


OPENING FORT BERTHOLD LANDS. 
Br THE PRESIDENT oF THE UNITED STATES. 
ae 5 PROCLAMATION. 


I, Winizam H. Tarr, President of the United States of America, by — 
_ virtue of the power and authority vested in me by the Act of Congress. 
approved June 1, 1910 (86 Stat., 455), do hereby prescribe, proclaim 
and make known that all the non-mineral, unallotted, unreserved 
lands within the Fort Berthold Indian Reservation in the State of 
North Dakota which have been classified under said Act of Congress 
into agricultural land of the first class, agricultural land of the 
second class, and grazing land shall be disposed of under the general 
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| provisions of the homestead laws of the United States. aa of said 
Act of Congress, and be opened to settlement and entry, and be 
settled upon, occupied and entered in the following manner, and 
— not otherwise: 


1. All persons qualified to make a homestead Gites may, on and » 
- after August 14, 1911, and prior to and including September 2, 1911, 


but not thereafter, present to James W. Witten, Superintendent i: 
the Opening, at the City of Minot, North Dakota, by ordinary mail, 
but not in person or by registered mail or otherwise, sealed. en celepe: 
containing their applications for registration, but no envelope must 
contain more than one application; and no person can present more 
than one application in his own behalf and one as agent for a soldier, 
sailor, or for the widow or minor orphan child of a soldier or sailor 
as hereinafter provided. 7 
2. Each application for registration must home the applicant’s 

name, postoffice address, age, height and weight, and be sworn to by 


him at either Bismarck, Plaza, Ryder, Garrison, or Minot, North 


Dakota, before some Notary Public designated by the Superintendent. 
8. Persons who were honorably discharged after ninety days’ 


service in the Army, Navy or Marine Corps of the United States, | 
during the War of the Rebellion, the Spanish-American War, or the 


Philippine Insurrection, or their widows or minor orphan children, 
may make their applications for registration either in person or 
through their duly appointed agents, but no person can act as agent 
for more than one such applicant, and all applications presented by 
agents must be signed and sworn to by them at one of the places 
named and in the same manner in which other applicants are re- 
quired to swear to and present their applications. 

4. Beginning at 10 o’clock a. m. on September 6, 1911, at the said 


City of Minot, and continuing thereafter from day’ to day. Sundays 


excepted, as long as may be necessary, there shall be impartially taken 


and selected indiscriminately from the whole number of envelopes so 


presented such number thereof as may be necessary to carry into 


effect the provisions of this Proclamation, and the applications for 
registration contained in the envelopes so selected shall, when correct. 
in form and execution, be numbered serially in the order in which | 


they are selected, beginning with number one, and the numbers thus 
assigned shall fix and-control the order in which the persons named 


therein may make entry after the lands shall become subject to 


entry. 
5. A list of the successful applicants, showing the number assioned 
to each of them, will be conspicuously posted and. furnished to the 


press for publication as a matter of news, and a proper notice will be 


promptly mailed to each person to whom a number is assigned. 
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6. Beginning at 9 o’clock a.m. on May 1, 1912, and continuing 
‘thereafter on such dates as ‘may be fixed by the Secretary of the 
Interior, persons holding numbers assigned to them under this proc- | 
lamation will be Dorie to designate and enter the tracts they 7 
desire as follows: 7 

When a person’s name is called, he must at once select the tract he 
desires to enter and will be allowed fifteen days following date of 
selection to complete entry at the proper local Jand office. During . 


that period of fifteen days, he must file his homestead application at —- 


the proper local land office, accompanying the same with the usual 
filing fees and commissions and in addition thereto one-fifth of the 
appraised value of the tract selected. To save expense incident to an 
additional trip to the land and to return to the local land office, he 
may, following his selection, execute his- homestead application for 
the tract selected within the proper land district and file same in the 
_ proper local land oflice, where it will be held awaiting the payment of 
the fees and commissions and one-fifth of the appraised value of the 
land. In that event, the payment must be made within the fifteen 
days following the date of selection. Payments can be made only in 
_-eash or by post-office money orders made payable to the receiver of 
the proper local land office. These payments may be made in person, 
through the mails or any other means of agency desired, but the 
applicant assumes all responsibility in the matter: He must see that 
the payments reach the local office within the fifteen days allowed, 
and where failure occurs in any instance where the application has 
been filed in the local] office without payment, as herein provided for, 
the application will stand: rejected without further action on as 
part of the local officers. © : | 

In case of declaratory statements, allowable under hase opening, the 
same course may be pursued, except that the filing fees must be paid 
within the fifteen days following date of selection, the party having 
six months after filing within which to complete entry. Soldiers or 
sailors or their widows or minor orphan children, making homestead 
‘entry of these lands must make payments of fees and commissions» 
and purchase money as is required of other entrymen. . All persons 
making homestead entry of these lands must pay the remaining 
four-fifths of the purchase money in five equal installments. These. 
payments will become due at the end of two, three, four, five and six 
_ years after the date of entry, unless the entry. is Ae Ae) If com- 
mutation pr oof is made, all the unpaid installments must be paid at 
that. time. If any entryman fails to make any payment when it | 
- becomes due, all his former uae will be forteited and his entry 
will be canceled.. 7 | 
_ No person can select more than one tract or present more than one 
application to enter or file more than one peer, statement in 
his own behalf. 
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7. If any person fails to designate the tract he desires to enter on 
the date assigned to him for that purpose, or if, having made such 
designation he fails to perfect it by making entry or filing and pay- — 
ments as above provided, or if he presents-more than one application 

for registration or presents an application in any other than his true 
- mame, he will forfeit ms right to. make entry or filing under this 

proclamation. 
8. None of the lands spend to entry under this proclamation shall 
- become subject to settlement or entry prior to 9 o’clock a. m. on 
October 1, 1912, except in the manner prescribed herein; and all 
persons are admonished not to make any settlement prior to that hour 
on lands not covered by entries or filings made by them under this 
proclamation. At 9 o’clock a. m. on October 1, 1912, all of said lands © 
which have not then been entered under this proclamation will be- 
come subject to settlement and entry under the general provisions of 
the homestead laws and the said Act of Congress. . 

9. The Secretary of. the Interior shall make and prescribe such 
rules and regulations as may be necessary and proper to carry this 
proclamation and the said Act. of Congress into full force and effect. 

In Witness Whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. | 

‘Done at the City of Washington this twenty-ninth day of June, 
in the year of our Lord one thousand nine hundred and eleven, and of 
the Independence of the United States the one hundred and thirty- . 
fifth. ee 

[SEAL] | WM. i. TAFT. 

By the President: | | | 

P. C. Knox, Secretary of State. 


OPENING FORT BERTHOLD LANDS, 
REGULATIONS. | 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, Dp: Os, ne 29, 1911. 
Jams W. Wirten, - | 3 
Superintendent of Opening and Sale of Indian Lands. 
Sir: Pursuant to the Proclamation of the President issued June | 
29, 1911, for the opening of the classified lands within the Fort Ber- 
| thold indian Reservation, the following rules and regulations are 
hereby prescribed : 
1. Applications for registration and powers of attorney for the 
cP peeeene of agents by soldiers or sailors or their widows or minor 
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~ orphan Bier must be made on bisa forms prescribed by the 
Superintendent. | 

2 No notary public shall be designated for the purpose of admin- 
istering oaths to applicants for registration who was not appointed 
prior to July 1, 1911, and on that date a resident of the county in > 
which he shall act, nad the Superintendent.is hereby authorized and 
directed to prescribe such plans, rules and regulations governing the 
action of such notaries public and in relation to the registration, as 
may in his judgment be necessary. 

8. Envelopes used in presenting “applications for registration 

should be three and one-half inches wide and six inches long, and they 
must all be plainly addressed to “ James W. Witten, Superintendent, 
Minot, North Dakota,” and the words “ Registration. Application ” 
must be plainly euritien or printed across the front and at. the left 
end of the envelope. 
4 Blank forms of application for scission ma addressed 
envelopes to be used in forwarding applications to the Superintendent 
will be furnished to each applicant by the Superintendent, through 
the notaries public before whom the applicants are sworn. Blank 
powers, of attorney to be used by soldiers or sailors, or their widows 
or minor orphan children, in the appointment of agents, may be ob- 
tained from the Superintendent at Washington, D. C., prior to 
August 10, 1911, and after that date from him at Minot, North 
Dakota. 

5. No envelope should contain more than one naeptedion for 
registration or contain any other paper than the application. Proof 
of naturalization and of military service, and other proof required 
(as in case of second homestead entries), will be exacted before the 
entry is allowed, but should not emanany the application for reg- 
oe 
6. dfethod of receiving and ee J eer -—As soon as 

the Superintendent of the Opening receives an envelope addressed to 


- him, with the words “ Registration Application ” endorsed thereon, he _ 
- will (if such envelope bears no distinctive marks or words indicating 


the name of the person by whom it was presented) deposit it in a 
metal can set apart for the reception of. such envelopes. The cans 
used for this purpose must be so constructed as to prevent envelopes 
deposited therein from being removed therefrom, without detection, 
and they must be safely guarded by repreSentatives of the Gov- 
’ ernment until they are publicly opened on the day when the selec- 
tions authorized by the Proclamation are to be made. All envelopes 
which show the name of the person by whom they were mailed will 
be opened as soon as they are received by the Superintendent, and. 
_ the applications therein will be returned to the applicants. | 

7. Method of assigning numbers to applicants—On September 6. 
1911, the cans containing the applications for registration. will be 
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publicly opened and all envelopes contained therein will be thor- 
oughly mixed and distributed preparatory to the selection and num- 
bering thereof in the manner directed-by said Proclamation. — 

8. Numbers will not be assigned to a greater number of persons 


than. will-be reasonably necessary to induce the entry of all the lands 
subject to entry in said Reservation under said Proclamation. The 


applications for registration presented by persons to whom numbers 
are not assigned will be carefully arranged and inspected, and if it is 
found that any person has presented more than one application for 
registration in his own behalf and one application as.agent, or pre- 
sented his own application in any other than his true name, or in any 
other manner than that directed by said Proclamation, he will be 
denied the right to make entry under any number assigned him. 

9. When an application for registration has been selected and 
-pumbered, as prescribed by said Proclamation, the name and address 
of the applicant and the number assigned to him will be publicly 
announced, and the application will be filed in the order in which it 
was numbered. : 

10. All selected applications which are not correct in be and 


execution will be stamped ‘ ‘Rejected—Imperfectly Executed,” and | 


filed in the order in which they were rejected. 

11. Notices of numbers assigned will be promptly mailed to all 
persons to whom they are assigned, and to the agents, in cases where 
numbers are assigned to soldiers who registered by agents, at the post- 
- office address given in their applications for registration, but no notice 

_ whatever will be sent to persons to whom numbers are not assigned. 

12. Notice of the time and place of making entry will be aailed 
to such number of persons holding numbers as may be reasonably 
necessary to induce the entering of all the lands desirable for entry, 
and if any. person who receives such a notice either notifies the Super- 
intendent that he does not intend to make entry, or fails to make entry 
on the day assigned him for that purpose, the person holding the low- 


-. est number to whom no date for entry has been assigned will be at 


~ once notified that he will be permitted to make entry on a date named 


in such notice, after all persons holding numbers lower than his have 


had opportunity to make entry. 7 

18. Time and method of making entries or filings and payments. — 
~ Persons who receive notice of their right to make entry must select 
and enter the tracts they desire as follows: The persons holding num- 


bers from 1 to 50 inclusive must appear at the land office when their 


names are called on May 1, 1912; the persons holding numbers from 
51 to 100 inclusive must appear when their names are called on May 
2, 1912; the persons holding numbers 101 to 200 inclusive must ap- 
pear hc their names are called on May 3, 1912; and so on, at the 
rate of one hundred on each succeeding day, Sundays and legal holi- 
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ie excepted, until the persons holding the first one thousand num- 
bers-have been given opportunity to make their selections, and’ after 
that the persons holding numbers above one thousand may similarly 
appear at the rate of one hundred and fifty daily. When a person’s 


name is called, he must at once select the tract he desires to enter and ~ 


will .be allowed fifteen days following date of selection to complete 
entry at the proper local land office. During that period of fifteen 
days, he must file his homestead application at the proper local land 
office, accompanying the same with the usual filing fees and commis- 
sions and in addition thereto one-fifth of the appraised value of the 
tract selected. To save expense incident to an additional trip to the 
land and to return to the local land office, he may, following his selec- 
tion, execute his homestead application for the tract selected within 
the proper land district and file same in the proper local land office, 
where it will be held awaiting the payment of the fees and commis- 
sions, and one-fifth of the appraised value of the land. In that event, — 
the payment must be made within the fifteen days following date of 
selection. Payments can be made only in cash or by postoffice money 
- orders made payable to the receiver of the proper local land office. 
These payments may be made in person, through the mails, or any. 
-other means of agency desired, but the applicant assumes all responsi- 
bility in the matter. He must see that the payments reach the local 
office within the fifteen days allowed, and where failure occurs in any 
instance where the application has been filed in the local office with- 
out payment, as herein provided for, the application will stand 
rejected without further action on the part of the local officers. In 
~ the case of declaratory statements, allowable under this opening, the 
same course may be pursued, except that the filing fees must be paid 
within the fifteen days following date of selection, the party having 
--six months after filing within which to complete entry. Soldiers or 
sailors or their widows or minor orphan children, making homestead 
entry of these lands must make payments of fees and commissions 
and purchase money as is required of other entrymen. All persons 
making homestead entry of these lands must pay the remaining four- 
fifths of the purchase money in five equal installments. These pay-. 
ments: will. become due at the end of two, three, four, five and six 
years after the date of entry, unless the entry is commuted. If com- 
mutation proof is made, all the unpaid installments must be paid 
at that time. If any entryman fails to make any payment when it 
becomes due, all-his former payments will be forfeited and his entry 
will be canceled. All. entries must, as far as possible, embrace only 
ands listed and appraised as one tract, and no applicant will be per- 
mitted to omit any unentered part of a listed tract from his applica- 
tion and include therein, in lieu of the omitted tract, a part of another | 
or different listed tract; but where a listed tract embraces less than 
8 quarter § section it and a part of another and different listed tract _ 
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may be embraced in the same entry. In cases where an applicant 
desires to enter less than a quarter section, he may apply for any 
legal subdivision, or subdivisions, of a listed tract, and where a part 
of a listed tract has been entered the remaining part and a part of 
. another adjacent listed tract may be embraced in the same entry. 

14. If any person who has been assigned a number entitling him 
to make entry fails to appear and make his selection when the num- 
ber assigned him is reached and his name is called, his right to select 
- will be passed until after all other applicants assigned for that day . 
have been disposed of, when he will be afforded another opportunity. 
to make his selection on that day. If any person fails to make his 
selection on the date assigned him for that purpose or if, having made 
_ a selection fails to perfect it by making entry or filing and payments 
as above provided, he will be deemed to have abandoned his right to 
Inake entry prior to October 1, 1912, but will not thereby exhaust his 
homestead rights. 

15, If any person holding a number dies before the date on ‘which 
he is required to make entry, his widow or any one of his heirs, may 
appear and make a selection, in her or his own individual right, under ~ 
-his number on that date, and thereafter make entry within fifteen 
days. : 
16. Proof required at time of filing = the time of appearing to 
make entry, each applicant must, by affidavit, show his qualifications 
to make a homestead entry. If an applicant files a soldier’s declara- 
tory statement, either in person or by agent, he must furnish evidence 
of military service and honorable discharge. All foreign-born per- 
sons must furnish either the original or proper certified copies of - 
their declaration of intention to become citizens or the original or | 
proper certified copies of the order of the court admitting them to | 
full citizenship. If persons who were not born in the United States 
claim citizenship through their fathers’ naturalization, while they 
were under twenty-one years of age, they must furnish a. proper. 
certified copy of the order of the court admitting their fathers to 
full citizenship, and evidence of their minority at that time. 

17. Applicants will not be required to swear that they have seen — 
or examined the land, before making application to enter, and the 
usual nonmineral and nonsaline affidavits will not be required with 
applications to enter made prior to October 1, 1912, but evidence of 
the nonmineral and nonsaline character of the lands entered before. 
that date must be furnished by the entrymen before their final proofs 
are accepted. 

‘18. Proceedings on contests and rejected applications .—When the 
Register and Receiver of the land office at’ which these lands will 
become subject to entry for any reason reject the application of any 
person claiming the right to make entry, under any number assigned 
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him, they will at once advise him of the rejection, and of his right of 
appeal, and further action thereon shall be controlled by the follow- 
ing rules, and not otherwise: | ° 7 

a. Applications either to file soldier’s declar atory statement or to 
make homestead entry of these lands must, on presentation in accord- 
ance with these regulations, be at once aeeeaied or rejected, but the 
local land officers may, in their discretion, permit amendment or de- 
fective applications during the day only on -which they are presented. 
_ If properly amended on the same day, entry may be permitted after 
the numbers for the day have been exhausted, in their ee 
order. 

6b. No appeal to the General or Office will Ke allowed or con- 
sidered ‘unless taken within one day (Sundays eee! after the 
| rejection of the application. 

' ¢, After the rejection of an application, whether an appeal be — 
taken or not, the land will continue to be subject to entry as before, 
excepting that any subsequent applicant for the same land must be 
informed of the prior rejected application and that his application, 
if allowed, will be subject to the disposition of the prior application, 
upon appeal if any be taken from the rejection thereof, which fact 
- must be noted upon the receipt: issued him and upon the application 
allowed. - 

d. When an appeal is taken the papers will be immediately for- 
- warded to the General Land Office, where they will at once be care- 
fully examined and forwarded to the Secretary of the Interior with 
appropriate recommendation, when the matter will be promptly 
decided and closed. 

e. Applications filed prior to Octobe: 1, 1912, to contest entries 
allowed for these lands will also be ‘miiediately forwarded to the 
_ General Land Office, where they will be at once carefully examined 
and forwarded to the Secretary. of the Interior, with proper recom- 
mendations, when the matter will be promptly decided. 

f. These regulations will supersede, during the period between 
May 1, 1912, and October 1, 1912, any Rule of Practice or other regu- 
lation governing the dispositions of applications with which they 
‘may be in conflict, in so far as they relate to the lands affected by 
these regulations, and will apply to all appeals taken from actions 
of local officers during that period affecting any of these lands. 

om ee | ° 
— ‘Frep Dennerr, 
Commissioner 
Approved June 29, 1911. | 
Water L. -FisHer, 
| Secretary. 
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An Act To authorize the survey and allotment of lands embraced within the limits of the — 
Fort Berthold Indian Reservation, in the State of North Dakota, and the sale and dis- 
position of a portion of the surplus lands after allotment, and meine appropriation 

and provision to carry the same into effect. ; 


Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior be, and he 
is hereby, authorized and directed to cause the unsurveyed part of the Fort Ber- 


thold Indian Reservation, in the State of North Dakota, to be sur veyed, and to. - 


- gell and dispose of, as hereinafter provided, all the surplus unallotted and unre- 
served lands within that portion of said reservation lying and: being east and 
north of the Missouri River, and he shall cause an examination to be made of 
said lands by the Geological Survey; and if there be found any lands bearing 
coal or other mineral, the Secretary of the Interior is hereby authorized to re- 
serve them from allotment or other disposition until Congress shall provide for 
their disposal: Provided, That any Indians to whom allotments may have been - 
- madé within the area described herein may, in case they elect to do so before 
said lands are offered for sale, relinquish the same and select allotments in liew 
thereof, within the area in which the additional allotments hereinafter provided 
for are to be made. ~ 

Src. 2. That the Secretary of the Interior — and he is her eby, authorized to 
cause an allotment of one hundred and sixty acres of agricultural land or three 
hundred and twenty acres of grazing land to be made from the lands of the Fort 
' Berthold Indian Reservation to each member of the several tribes belonging to 
and occupying said reservation now living, such allotment to be in addition to 
any allotments heretofore made or which may be made under existing law: 
Provided, That all allotments made under this Act shall be made on that part 
of the reservation lying west and south of the Missouri River, or in townships 
one hundred and fifty north, of ranges ninety, ninety-one, ninety-two, and 
ninety-three west; townships one hundred and forty-nine north, of ranges 
ninety and ninety-one west; townships one hundred and forty-eight north, of 
ranges eighty-eight, eighty-niné, ninety, and ninety-one west; and townships one 
hundred and forty-seven north, of ranges eighty-seven, eighty-eight, eighty-nine, 
and ninety west, lying east and_north of the Missouri River: Provided further, 
That all allotments of land. in the townships specifically deseribed and lying 
north and east of the Missouri River shall be made prior to a date to be fixed 
by the Secretary of the Interior, which date Shall be not less than six ‘months 
from and after the date of approval of this Act, 3 

SEC. 3. That the Secretary of the Interior may reserve such lands as he may 
deem necessary for agency, school, and religious purposes, to remain reserved as 
jong as needed and as long as agency, school, or religious institutions shall be. 
maintained thereon for the benefit of said Indians; and he is hereby authorized 
to set aside and reserve such tracts in sections thirty and thirty-one, in township 
one hundred and forty-seven north, range eighty-seven west, and section thirty- 
gix, in township one hundred and forty-seven north, range eighty-eight west of 
the fifth principal meridian as he may deem necessary to preserve the ruins 
of the old Fort Berthold Indian Meee and the Indian burial gr ounds icant . 
thereto. 

Src. 4. That the Secretary of the Interior is hereby authorized to set aside 
and reserve such tracts ag may be deemed necessary, not to exceéd six hundred 
and forty acres in the aggregate, for the purpose of establishing and maintain- 
ing a farm for the benefit of the members of the several tribes of Indians on the 
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Fort Berthold Indian Reservation ; and there is hereby appropriated, out of any 


money in the Treasury to the credit of the said Fort Berthold Indians, or which 


_ shall be placed to their credit from the proceeds of the sale of the lands disposed 


of as provided herein, not otherwise appropriated, the sum of twenty-five thou- 
sand dollars, or so much thereof as may be necessary to pay for the construc-. 
tion of the necessary buildings on said lands and for the purchase of necessary | 
live stock, machinery, and equipment, and also to defray the. expenses of oper- - 
ating said farm. The management and control of said farm shall be under the 


supervision of the Commissioner of Indian Affairs. 


Src. 5. That the Secretary. of the Interior is hereby authorized to set aside | 


and reserve from location, entry, sale, allotment, or other appropriation such 


tracts as are found to be chiefly valuable for power sites or reservoir sites: 
_ Provided, That the Secretary of the Interior is hereby authorized to cancel, 
after notice and a hearing, all trust patents issued to Indian allottees for allot- 


ments within any such power or reservoir site: Provided fur ther, That.the | 


Secretary of the Interior shall report to oe ess ae lands so withdrawn for 
power or reservoir sites, 


Src, 6. That before: any of the land is disvosea of, as hereinafter ene 


and before the State of North Dakota shall be permitted to select or locate any 


lands to which it may be entitled by reason of the loss of sections sixteen and ~ 
thirty-six, or any portions thereof, by reason of allotment thereof to any. Indian 


or Indians, the Secretary of the Interior is authorized to set aside and reserve 
from said lands such tracts for town-site purposes as in his opinion may be 
required for the future public interests, and he may cause the same to be sur- 
veyed into lots and blocks and disposed of under such regulations as he may 
prescribe; and he is hereby authorized to set apart and reserve for school, park, 
and other public purposes not more than ten acres in any town site; and pat- 
ents shall be issued for the lands so set apart and reserved for school, park, 


and other public purposes, to the municipality legally charged with the care . 


and custody of lands donated for such purposes. The purchase price of all 


town lots sold in town sites, as hereinafter provided, shall be paid at such time 
..and in such installments as the Secretary of the Interior may direct; and he. 


shall cause not more than twenty per centum of the net proceeds arising from 
such sales to be set apart and expended under his direction in the construction 
of schoolhouses or other public buildings or improvements in the town sites in 
which such lots are located. The net proceeds derived from the sale of such 
lots, less the amounts expended in the construction of schoolhouses or other 
public buildings or improvements, as hereinbefore provided, within the town 
sites aforesaid, shall be credited to the Indians as hereinafter provided. 

Sec. 7. That the President of the United States shall appoint a commission, 
consisting of three persons, to inspect, classify, appraise, and value all of the 
lands described in section one of this Act that shall not have been allotted in 


severalty to said Indians or granted or reserved by the terms of this Act, said . 


commission to be constituted as follows: One of the commissioners shall be a 
person holding tribal relations with said Indians, one a representative of the 


Interior Department, and one a resident citizen of the State of North Dakota... 
‘Phat within twenty days after their appointment said commissioners shall meet 


~ and organize by the election of one of their number as chairman. The said com- 
missioners shall then proceed to personally inspect and classify and appraise, 


in one hundred and sixty acre tracts, all of the remaining lands described in 


~- gection one of this Act, except sections sixteen and sections thirty-six. In 
making such classification and appraisement said lands shall be divided into the 


following classes: First, agricultural land of the first class; second, agricultural | 
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Jand of the second class; third, grazing land; fourth, timber land; fifth, mineral] 
land, if any, but the mineral and timber -lands shall] not be appraised. ‘That — 
said commissioners shall be paid a salary of not to exceed ten dollars per. day 
; each while actually employed in the inspection and classification of said lands © 
and necessary expenses, exclusive of subsistence, to be approved by the Secre- 
tary of the Interior; such inspection and classification to be omer bia aes 
six months from the date of the organization of said commission. 

Src. 8. That when said commissioners shall have completed the classification 
and appraisement of all of said lands and the same shall have been approved by 
the Secretary of the Interior, the lands shall be disposed of under the provisions 
of the homestead, mineral, and town-site laws of the United States, except as 
hereinafter otherwise provided and excepting sections sixteen and thirty-six of 
each township, which sections are hereby granted to the State of North Dakota 
for school purposes; and in case either of said sections or parts thereof should 
be lost to the State by reason of the allotment thereof to any Indian or Indians, 
or otherwise, the governor of the State, with the approval of the Secretary of 
the. Interior, is hereby authorized, within the area described in section one of 
this Act, to seleet. other unoccupied, unreserved, nonmineral Jands, which selec- 
tions must be made at least thirty days prior to the date fixed by the President’s 
proclamation opening the surplus lands to settlement: Provided, That in any 
event not more than two sections shall be granted to the State in any one 
township, and lands must be selected in lieu of sections sixteen and thirty-six, 
or any part thereof, within the township in which the loss occurs, except in 
any township where there may not be two sections of unallotted lands, in which 
-event whatever is required to make two sections may be selected in any ad- 
joining township: Provided further, That the United States shall pay to the 
said Indians for the lands in said sections. sixteen and thirty-six, so. granted, 
or the lands within said reservation selected in lieu thereof, the sum of. two 
dollars and fifty cents per acre. 

Stc. 9. That said lands shall be disposed of = proclamation under the general 
provisions of the homestead and town-site laws of the United States and shall be 
opened to settlement and entry by proclamation of the President, which procla- 
mation shall prescribe the time when and the manner in which the lands may 
be settled upon, occupied, and entered by persons entitled to make entry thereof, 
and no person shall be permitted to settle upon, occupy, or enter any of said 
lands, except as prescribed in said proclamation: Provided, That the rights of 
honorably discharged Union soldiers and sailors of the late Civil and Spanish 
wars and Philippine insurrection,,as defined and prescribed in. sections twenty- 
three hundred and four and twenty-three hundred and five of the Revised 
Statutes, as amended by the Act of March first, nineteen hundred and one, shall 
not be abridged: Provided further, That the price of said agricultural lands 
shall be the appraised value thereof as approved by the Secretary of the Inte- 
rior, and the agricultural lands shall be disposed of under the homestead law 

and shall be paid for in accordance with the rules and regulations to be pre- 
-‘geribed. by the Secretary of the Interior upon the following terms: One-fifth 
of the purchase price to be paid in cash at the time of:entry and the balance in > 
five equal installments, to be paid in two, three, four, five and six years, respec- 
tively, from and after the date of entry. In case any entryman fails to make © 
the annual payments, or any of them, when due, all rights in and to the land 
covered by his entry shall cease, and any payments theretofore made shall be. 
forfeited and the entry canceled, and the lands shall be again subject to entry 
under the provisions of the homestead law at the appraised price thereof: 


Provided, That nothing in this Act shall prevent homestead settlers from com- | 
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muting their entries under section twenty-three hundred and one, Revised Stat-” 
utes, by paying for the land entered the appraised price, receiving credit for 
_ payments previously made. In addition to the price to be paid for the land, the 
entryman shall pay the same fees and commissions at the time of commutation 
or final entry as now provided by law where the price of land is one dollar and. 
twenty-five cents per acre, and when the entryman shall have complied with all 
the requirements and terms of the homestead laws as to settlement and resi- 
dence and shall have made all the required payments aforesaid he shall be en- 
titled to a patent for the lands entered : And provided further, That all lands 
remaining undisposed of at the expiration of four years from the opening of said 
lands to entry may, in the diseretion of the Secretary of the Interior be reap- 
praised in the manner provided for in this Act. 

Sec. 10. That the Secretary of the Interior is hereby authorized to set aside 
and reserve as a tribal forest reserve all timber lands, to be used by said 
Indians under the direction of the Commissioner of Indian Affairs. 

Src. 11. That the net proceeds derived from the sale of said lands in con- 
formity with this Act. shall be paid into the Treasury of the United States to 
the credit of the Indians belonging to and haying tribal rights on said reserva- 
_ tion, which shall draw interest at the rate of three per centum per annum; that 
all the moneys derived from the sale of said lands and deposited in the Treasury 
of the United States to the credit of said Indians shall be subject to APPLOBMa- 
tion by Congress for their. education, support, and civilization. 

Src. 12. That there is hereby appropriated, out of any money in the Treasury 
not otherwise appropriated, the sum of one hundred thousand dollars, or so 
much thereof as may be necessary, to pay for the lands granted to the State of 
North Dakota, and there is hereby appropriated the further sum of one hundred 
thousand dollars, or so much thereof as may be necessary, for the purpose for 
making surveys, appraisements, allotments, and classification provided for 
herein : Provided, That the latter appropriation, or any other further appropria- 
tions hereafter made for the purpose of carrying out the provisions of this. Act, 
shall be reimbursed to the United States from the proceeds received from the 
sale of the lands described herein or fr om any money in the a oasahy. belonging 
to said Indian tribes. : 

Src. 13. That the lands allotted, those retained or reserved, and the surplus 
lands sold, set aside for town-site purposes, granted to the State, or otherwise 
disposed of shall be subject to all laws of the United States prohibiting the in- 
troduction of intoxicants into the Indian country until Congress shall otherwise 
provide. 

Sic. 14. That nothing in this Act contained shall in any manner bind the 
United States to purchase any of the land herein described, except sections 
sixteen and. thirty-six, or the equivalent in each township, or to dispose of said 
lands except as provided herein, or to guarantee to find purchasers for. said 
lands or any portion thereof, it being the intention of this Act that the United 
States shall act as trustee for said Indians to dispose of said lands and to 
expend and pay over the proceeds received from the sale thereof only as re- 
ceived and as herein provided: Provided, That nothing in this Act shall be con- © 
strued to deprive said Indians of Fort Berthold Indian Reservation of any 
benefits to which they are entitled under existing treaties or agreement. not 
inconsistent with the provisions of. this Act. 

Approved, June 1, 1910 (36 Stat., 455). 
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OPENING PINE RIDGE AND ROSEBUD LANDS. 
By THE 1 PRusipenT oF THE UNITED Srares. 
A PROCLAMATION. 


I, Wiru14am H. fren President of the United States of paeneee 
by virtue of the power and authority vested in me by the Acts of 
Congress approved May 27, 1910 (36 Stat., 440), and May 30, 1910 
_ (86 Stat., 448), do hereby reece, prod ace and make ee that | 

all the agian) unallotted, unreserved lands within the Pine 
- Ridge and Rosebud Reservations in the State of South Dakota, 
which have been classified under said Acts of Congress into agricul- - 
tural land of the first class, agricultural land of the second class, and 
- grazing land shall be disposed of under the’ general provisions of 
the homestead laws of the United States and of said Acts of Con- 
gress, and be opened to settlement and entry, and be settled upon, 
occupied and entered in the following manner, and not otherwise: 

1. All persons qualified to make a homestead entry may, on and 
after October 2, 1911, and prior to and including October 21, 1911, 
but not thereafter: peat to James W. Witten, Superititendent of 
the Opening, at the City of Gregory, South Dakota, by ordinary 
mail, but not in person or by registered mail or athenwise. sealed 
envelopes containing their applications for registration, but no en- 
velope must contain more than one application; and no person can 
present more than one application in his own behalf and one as 
“agent for a soldier, sailor, or for the widow or minor orphan child 
of a soldier or sailor, as hereinafter provided. | 

9. Each application for registration must show. the applicants name, : 
post office address, age, height and weight, and be sworn to by him at | 
either Chamberlain, Dallas, Gregory or Rapid City, South Dakota, 
before some Notary Public designated by the Superintendent. 

3. Persons who were honorably discharged after ninety days’ 
service in the Army, Navy or Marine Corps of the United States, 
during the War of the Rebellion, the Spanish-American War, or the - 
Philippine Insurrection, or their widows or minor orphan children, 
may make their applications for registration either in person or 
_ through their duly appointed agents, but no person can act as agent 
for more than one such applicant, and all applications presented by 
agents must be signed and sworn to by them at one of the places 
named and in the same manner in which other applicants are re- 
quired to swear to and present their applications, 

4, Beginning at 10 o’clock a. m. on October 24, 1911, at the ad 
City of Gregory, and continuing thereafter from ee to Aa Sundays 
excepted, as long as may be necessary, there shall be impartially taken 
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and selected indiscriminately from the whole number of envelopes so 
presented, such number thereof as may be necessary to carry into 


_. effect the provisions of this Proclamation, and the applications for 


registration contained in the envelopes so selected shall, when correct 


in form and execution, be numbered serially in the order | mm which | 


_ they are selected, beginning with number one, and the numbers thus 
_ assigned shall fix and control the order in which the persons named 
~ therein may make entry after the lands shall become subject to entry. 
_ 5. A list of the successful applicants, showing the number assigned 
_ to each of them, will be conspicuously posted and furnished. to the 
_ press for Sublication as a matter of news, and a proper notice will be — 
promptly mailed to each person to whom a number is assigned. 

6. Beginning at 9 o’clock a. m. on April 1, 1912, and continuing 
thereafter on such dates as may be fixed by the Secretary of the — 
Interior, persons holding numbers assigned to them under this Proc- 
lamation will be permitted to cea and enter the tracts they 
desire as follows: 

When a person’s name is vealed: he must at once att the tract he 
desires to enter and will be ilaaed fifteen days following date of 
selection to complete entry at the proper local land office. Durmg 
that period of fifteen days, he must file his homestead application at 
the proper local land office, accompanying the same with the usual 
filing fees and commissions and in addition thereto, one-fifth of the 
appraised value of the tract selected. To save expense incident to an 
additional trip to the land and to return to the local land office, he 
may, following his selection, execute his homestead application for 
- the tract selected within the proper land district and file same in the 
proper local land office, where it will be held awaiting the payment 
of the fees and commissions and one-fifth of. the appraised value of | 
the land. In that event, the payment must be made within the 
fifteen days following date of selection. Payments can be made 
only in cash or by post-office money orders made. payable to. the 
receiver of the proper local land office. These payments may be made 
in person, through the mails or any other means of agency desired, 
_ but the applicant assumes all responsibility in the matter. He must 
see that the payments reach the local office within the fifteen days 
allowed, and where failure occurs in any instance where the appli- 
cation has been filed in the local office without payment, as herein 
provided for, the application will stand rejected aOR further - 
action on the part of the local officers. | 

In the case of declaratory statements, Alowebis under this opening, — 
the same course may be pursued, except that the filing fees must be | 
paid within the fifteen days following date of selection, the party 
having six months after filing within which to complete entry. 
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_ Soldiers or sailors or their widows or minor orphan children, making 
homestead entry of these lands must make payments of fees and 
commissions and purchase money as is required of other entrymen. 
All persons making homestead entry of these lands must pay the 
remaining four-fifths of the purchase money in five equal install- 
ments. These payments will become due at the end of two, three, 
four, five and six years after the date of entry, unless the entry is 
commuted. If commutation proof is made, all the unpaid install- 
ments must be paid at that time. If any entryman fails to make 
any payment when it becomes due, ail his former pigecole will be 
forfeited and his entry will be sanecled. | 
No person can select more than one tract or sepeehe more than: one 
application to enter or file more than one Center statement in 

his own behalf. no 

7. If any person fails to. designate the tract he desires to enter on 
the date assigned to him for that purpose, or if, having made such 
designation, he fails to perfect it by making entry or filing and pay- 
ments as above provided, or if he presents more than one application 
for registration, or presents an application in any other than his true 
name, he will forfeit his right to make entry or filing under this 
proclamation. —_ 

8. None of these lands sued to entry under ‘this proclamation 
_ shall become subject to settlement or entry prior to 9 o’clock a. m. 
on October 1, 1912, except in the manner prescribed herein; and. all 
persons are admonished not to make any settlement prior to that 
hour on lands not covered by entries or filings made by them under 
this proclamation. At 9 o’clock a. m. on October 1, 1912, all of said 
lands which have not been entered under this proclamation will 
become subject to settlement and entry under the general provisions 
of the homestead laws and the said acts of Congress. 

9. The Secretary of the Interior shall make and prescribe such 
rules and regulations as may be necessary and proper to carry this 
proclamation and the said acts of Congress into full force and effect. 

In Witness Whereof I have Aenean set my hand and caused the 
seal of the United States to be affixed. 

‘Done at the City:of Washington this a ninth day of June, 
‘in the year of our Lord one thousand nine hundred and eleven, and 
of the Independence of the United States ‘the one nee ee and 
thirty-fifth — | 

[sEAL.] ~ | | “WM. . TAF Te 
_ By the President: | 

P. C. Knox, Secretary. 
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OPENING PINE RIDGE AND ROSEBUD LANDS. - 
| REGULATIONS. 


DrparTMENt oF THE LyTertor, 
GenERAL Lanp OFFice, 
Washington, D.C., June 29, 1911. 
Jamis W. Wis: 
Superintendent of Opening and Sale of Indian ee | 
 §rr: Pursuant to the Proclamation of the President issued June 

99,1911, for the opening of the classified lands within the Pine Ridge 
and Rosebud Indian Reservations, in South Dakota, the sollowang 
~ rules and regulations are hereby prescribed: 

1. Applications for registration and powers of attorney as the 
appointment of agents by soldiers or sailors or their widows or minor 
orphan children, must be made on blank forms prescribed by the 
Superintendent. - 

9. No notary gnublic shall be designated jor the purpose of admin- 
istering oaths to applicants for registration who was not. appointed 
prior to July 1, 1911, and on that date a resident of the county in 
which he shall ack. ind the Superintendent is hereby authorized and 
directed to prescribe such plans, rules and regulations governing the 
action of such notaries public and in relation to the ree as 
may in his judgment be necessary. 

3. Envelopes used. in presenting applications for registration 
should be three and one-half inches wide and six inches leng, and they 
must all be plainly addressed to “ James W. Witten, Superintendent, 

- Gregory, South Dakota,” and the words “ Registration Application ” 
must be plainly written or r printed across the front and at the leftend . 
of the envelope. 

4, Blank forms of application ai pee aiion and. addressed en- 
_velopes to be used in forwarding applications to the Superintendent 
will be furnished to each applicant by the Superintendent, through 
_ the notaries public before whom the applicants are sworn. Blank — 
powers of attorney to be used by soldiers or sailors, or their widows 
or minor orphan children, in the appointment of agents, may be 
obtained from the Superintendent at Washington, D. C., prior to 
September 25, 1911, and after that date from him at Gregory or 
Dallas, South Dakota. eco 

5. No envelope should contain more than One apploeiton: for reg- 
istration or contain any other paper than the application. Proof of 
‘naturalization and of military service, and other proof required (as in 
case of second homestead entries), will be exacted before the entry is 
allowed, but should not accompany the application for registration. 
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6, M ethod of receiving and handling applications. —As soon as the 
Superintendent: of the Opening receives an envelope addressed: to | 
him, with the words “ Registration Application” endorsed thereon, 
he will (if such envelope bears no distinctive marks or words indi- 
cating the name of the person by whom it was presented) deposit it 
in a metal can set apart for the reception of such envelopes. The 
cans used for this purpose must be so constructed as to prevent en- 
velopes deposited therein from being removed therefrom, without — 
detection, and they must be safely guarded by representatives of the 
Government until they are publicly opened on the day when the se- 
lections authorized by the Proclamation are to be made. All envel- 
opes which show the name of the person by whom they were mailed, | 
will be opened as soon as they are received by the Superintendent, 
and the applications therein will be returned to the applicants. = 
4. Method of assigning numbers to applicants—On October 24, 
1911, the cans containing the applications for registration will be 
publicly opened and all. envelopes contained therein will be 
thoroughly mixed and distributed preparatory to the selection and 
numbering thereof in the manner directed by said Proclamation. 

8. Numbers will not be assigned to a greater number of persons 
than will be reasonably necessary to induce the entry of all the lands 
subject to entry in said Reservations under said Proclamation. The 
applications for registration presented by persons to whom numbers 
are not assigned will be carefully arranged and inspected, and if it 
is found that any person has presented more than one application — 
for registration in his own behalf and one application as agent, or 
presented his own application in any other than his true name, or in 
‘any other manner than that directed by said Proclamation, he will 
be denied the right to make entry under any number assigned him. 

9. When an application for registration has been selected and 
numbered, as prescribed by said Proclamation, the name and ad- 
dress of the applicant and the number assigned to him will be pub- 
 licly announced, and the application will be filed in the order in 
which it was nine bered: 

10. All selected applications iohiche are not correct in form and 
execution will. be stamped “ Rej ected—Impertfectly Executed, ” and 
filed in the order in which they were rejected. 

11. Notices of numbers assigned will be promptly mailed to all 
persons to whom they are assigned, and to the agents, in cases where 
numbers are assigned to soldiers who registered by agents, at the 
postoffice address given in their application for registration, but no 
_ notice whatever will be sent to persons to whom numbers are not 
' assigned. | | 

12. Notice of the time and place of making entry will be quae to 
such number of persons holding numbers as may be reasonably neces- 
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sary to induce the entering of all the lands desirable for entry, and. if 
any person who receives such notice either notifies the Superintendent 
that he does not intend to make entry, or fails to make entry on the 
day assigned him for that purpose, the person holding the lowest 
- number to whom no date for entry has been assigned will be at-once 
notified that he will be permitted to make entry on a date named in 
such notice, after all persons holding numbers Jower than his have 
had opportunity to make entry. | | 

18. Time and method of making entries or filings and payments.— 
Persons who receive notice of their right to make entry must select 
and enter the tracts they desire as follows: The persons holding num- 
_ bers from 1 to 50 inclusive must appear at the land office when their 
' ylames are called on April 1, 1912; the persons holding numbers from 
~ 51 to 100 inclusive must. appearwhen their names are called on April . 
2, 1912; the persons holding numbers 101 to 200 inclusive must appear 
when their names are called on April 3, 1912; and so on, at the rate 
_ of one hundred on each succeeding day, Sundays and legal holidays 
excepted, until the persons holding the first one thousand numbers 


have been given opportunity to rake their selections, and after that ~. 


the persons holding numbers above one thousand may similarly appear 
at the rate of one hundred and fifty daily. When’a person’s name is 
called, he must at once select the tract he desires to enter, and will be - 
allowed fifteen days following date of selection to complete entry at. 
the proper local land office. During that period of fifteen days, he 
‘must file his homestead application at the proper local land otlice, 
accompanying the same with the usual filing fees and commissions 
and in addition thereto one-fifth of the appraised value of the tract 
selected. To save expense incident to an additional trip to the land 
and to return to the local land office, he may, following his selection, 
execute his homestead application for the tract selected within the 
proper land district and file same in the proper local land office, 
where it will be held awaiting the payment of the fees and commis- 


sions, and one-fifth of the appraised value of the land. In that _ 


event, the payment must be made within the fifteen days following 
date ot selection. Payments can be made only in cash or by postofiice 
money orders made payable to the receiver of the proper local land 


office. These payments may be made in person, through the mails, or _ 


any other means of agency desired, but. the applicant assumes all 
responsibility in the matter. He must see that the payments reach 


the local office within the fifteen days allowed, and where failure — | 


occurs in any instance where the application has been filed in the © 
local office without payment, as herein provided for, the application 
will stand rejected without further action on the part of the local 
officers. In the case of declaratory statements, allowable under this _ 
opening, the same course may be ee except that the filing fees 
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must ie paid within the fie aie following date of selection, the : 
party having six months after filing within which to complete entry. 
Soldiers or sailors or their widows or minor orphan children, making 
homestead entry of these lands must make payments of fees and com- 
missions and purchase money as: is required of other entrymen. All 
persons making homestead entry of these lands must pay the remain- 
ing four-fifths of the purchase money in five equal installments. | 
These payments will become due at the end of two, three, four, five © 
and six years after the date of entry, unless the entry is commuted. 
If commutation pr oof is made, all the unpaid installments must be 
paid at that time. If any entryman fails to make any payment when 
it- becomes due, all his former payments will: be. forfeited and his 
entry will be canceled. All entries must, as far as possible, embrace 
only lands listed and appraised as one tract, and no applicant will be 
permitted to omit any unentered part of a listed tract from his appli- 
cation and include therein, in lieu of the omitted tract, a part of 
another or different listed tract; but where a listed tract. embraces 
less than a quarter section 1t and a part of another and different 
listed tract may be embraced in the same entry. In cases where an 
applicant desires to enter less than a quarter section, he may apply 
for any legal subdivision, or subdivisions, of a listed tract, and where 
a part of a listed tract has been entered the remaining part and a 
part of another adjacent listed tract may be embraced i in the same 
entry. | | 

14. If any person who has been aenea a number entitling him ~ 
to make entry fails to appear and mike his selection when the number. 
assigned him is reached and his name is called, his right to select will 
-be passed ‘until after all other applicants assigned for that day have 
been disposed of, when he will be afforded another opportunity to 
make his selection on that day. If any person fails to make his selec- 
tion on the date assigned. him for that purpose or if, having made a 
selection fails to perfect it by making entry or filing and payments 
as above provided, he will be deemed to have abandoned his right 
to make entry prior to October 1, 1912, but will: not thereby exhaust 
his homestead rights. 

15. If any person holding a Peer dies before the date on wich 
he is required to make entry, his widow, or any one of his heirs, may 
appear and make a selection, in her or his own individual right, under 
his number on that date, and thereafter make entry’ within fifteen 
‘days. 7 
16. Proof reGnen até time of filing —At the time of appearing to 
make entry, each applicant must, by affidavit, show his qualifications 
to make a homestead entry. if an applicant files a soldier’s declara- 
tory statement, either in person or by agent, he must furnish evidence 
of ce | service and honorable discharge. AL foreign-born per- 
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sons must furnish either the original or proper certified copies of their 
declaration of intention to become citizens or the original or proper 
certified copies of the order of the court admitting them to full citi- 
-zenship. If persons who were not born in the United States claim 
citizenship through their father’s naturalization, while they were 
under twenty-one years of age, they must. furnish a proper certified 


copy of the order of the court admitting their fathers to full citizen- * 


ship, and evidence of their minority at that time. 

1%. Applicants will not be required to swear that they have seen 
or examined the land, before making application to enter, and the 
usual nonmineral and nonsaline affidavits will not be reacted with 
applications to enter made prior to October 1, 1912, but evidence of 
the nonmineral and nonsaline character of the lands entered before 
that date must be furnished by the entrymen before their final proofs 
are accepted. | | 

18. Proceedings on contests aa re jected ery When the 
Register and Receiver of the land office at which these lands will be- 
come subject to entry for any reason reject the application of any 
person claiming the right to make entry, under any number assigned 
him, they will at once advise him of the rejection, and of his right of 
appeal, and further action thereon shall be controlled by the follow- 
ing rules, and not otherwise. - 

a Applications either to file soldier’s aes aceuient or to. 
make homestead entry of these lands must, on presentation in accord- 
ance with these regulations, be at once accepted cr rejected, but the 
local land officers may, in hes discretion, permit amendment of de- 
fective applications case the day only on which they are presented. 
If properly amended on the same day, entry may be permitted after 
the numbers for the day have been exhausted, in their numerical order. 

6. No appeal to the General Land Office will be allowed or consid-— 
ered unless taken within one day (Sundays exepted) after the re- 
jection of the application. 

c. After the rejection of an application, whether an. appeal be 
taken or not, the land will continue to be subject to entry as before, 
excepting that any subsequent applicant tor the same land must be 
informed of the prior rejected application and that his application, 
. if allowed, will be subject to the disposition of the prior applica- 
4. tion, upon appeal if any be taken from the rejection thereof, which 

fact must be noted upon the receipt issued him and upon the appli- 

cation allowed. 
d. When an appeal: is taken the papers will be immediately foe: 
warded to the General Land Office, where they will at once be care- 
fully examined and forwarded to the Secretary of the Interior with 
appropriate recommendation, when the matter will be DEON 
- decided and closed, 
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e. Applications filed prior to October 1, 1912, to contest entries 
allowed for these lands will also be immediately forwarded to the 
General Land Office, where they will be at once carefully examined 
and forwarded to the Secretary of the Interior, with Pipes recom-_ 
mendations, when the matter will be promptly decided. 

f. These regulations will supersede, during the periéd iolwedn 
April 1; 1912, and October 1, 1912, any Rule of Practice or‘other reg- 
ulation governing the diapecition of applications with ‘which they 
may be in conflict, in so far as they relate to the lands affected by 
these regulations, and will apply to all appeals taken from actions of 
local officers during that period eneoune any of these lands. | 

— Very i ace 
| Frep Denteae 
Commassioner. 


Approved, June 29, 1911. 
Water L. FISHER, 
‘Secretary, 


Act OPENING PINE Romer Lanps, 


An Act To authorize the sale and disposition of the surplus and unallotted lands in Bennett 
- County, in the Pine Ridge Indian Reservation, in the State of South Dakota, and making 
appropriation to carry the same into effect. 


_ Be it enacted by the Senate and House of Representatives of the United | 
States of America in Congress assembled, That the Secretary of the Interior be, 
and he is hereby, authorized and directed, as hereinafter provided, to sell and 
dispose of all that portion of the Pine Ridge Indian Reservation, in the State 
of South Dakota, lying and being in Bennett County and described as follows: 
Beginning at a point on the eastern boundary line of the Pine Ridge Indian 
- Reservation,.in South Dakota, where the same intersects the. boundary line be- 
tween the States of South Dakota and Nebraska; thence north along said 
eastern boundary line. to the township line separating townships thirty-nine 
and forty; thence west along said towuship line to the fifth guide meridian; 
thence south along said fifth guide meridian to the boundary line between 
the said States of South Dakota and Nebraska; thence east along said state 
line to the place of beginning, except such portions thereof as have been or. 
may be hereafter allotted to Indians or otherwise reserved, and except lands 
classified as timber lands: Providéd, That any Indians to whom allotments 
have been made on the tract to be ceded may, in case they elect to do so before 
said lands are offered for sale, relinquish same and select allotments in lieu 
thereof on the diminished reservation: And provided further, That the Secre- 
tary of the Interior may reserve such lands as he may deem necessary for 
agency, school, and religious purposes, to remain reserved as long as needed, 

‘and as long as agency, school, or religious institutions are maintained thereon, 

for the benefit of said Indians: And provided further, That the Secretary of 
the Interior is hereby authorized and directed to issue a patent in fee simple 


-.to the duly authorized missionary board, or other authority of any religious _ 


organization, heretofore engaged in mission or school work on said reservation 
for such lands thereon (not included in any town-site hereinafter provided 
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for) as have heretofore eee Set apart to such organization for mission. Re 
school purposes. sh 
Src. 2. ‘That. the lands shall. be disposed of under the general provisions of. 
the homestead and town-site laws of the United States, and shall be opened to 
settlement and entry by proclamation of the President, which proclamation 
shall prescribe the rhanner in which the lands may be settled upon, occupied, — 
and entered by persons entitled to make entry thereof; and no person shall be © 
_ permitted to settle upon, occupy, or enter any of said lands except as prescribed — 
- in such proclamation : Provided, That prior to said proclamation the allotments © 
within the portion of the said Pine Ridge ‘Reservation to be disposed of as 
described herein shall have been completed :- Provided further, That the rights 
of honorably discharged Union soldiers and sailors of the late Civil and Span- 
ish wars or Philippine insurrection, as defined and described in sections twenty- 
three [hundred] and four and twenty-three hundred and five of the revised. 
statutes, as amended by the Act of March first, nineteen hundred and one, shall 
not be abridged. : | 
Src. 3. That before any of. the land is disposed of, as hereinafter provided, | 
and before the State of South Dakota shall be permitted to select or locate any 
lands to which it may be entitled by reason of the loss of sections sixteen or 
_ thirty-six, or any portions thereof, by reason of allotments thereof to any 
Indian or Indians, the Secretary of the Interior is authorized to reserve from 
-gaid lands such tracts for town-site purposes as in his opinion may be required 
for the future public interests, and he may cause same to be surveyed into 
lots and blocks and disposed of under such. regulations as he may prescribe, 
in accordance with section twenty-three hundred and eighty-one of the Revised 
Statutes of the United States; and he is hereby authorized to set apart and 
reserve for school, park, and other public purposes not more than ten acres 
in any town-site, and patents shall be issued for the lands so set apart and 
reserved for school, park, and other public purposes to the municipality legally — 
charged with the care and custody of lands donated for such purposes. The 
purchase price of all-town lots sold in town-sites, as hereinafter provided, shall 
be paid at such time and in such installments as the Secretary of the Interior 
may direct, and be shall cause not more than twenty per centum of the net _ 
proceeds arising from such sales to be set apart and expended under his direc- 
tion in aiding the construction of schoolhouses or other public buildings or in 
improvements within the town-sites in which such lots are located. The net — 
proceeds derived from the sale of such lots and lands within the town-sites as 
aforesaid, less the amount set aside to aid in the construction of: schoolhouses 
or other public buildings or improvements, shall be’ creme to the Indians as 
hereinafter provided. 
Sec. 4. That the price of. said lands entered as homesteads under the pro- | 


visions of this Act shall be fixed by the appraisement as herein provided. The 
President shall appoint a commission to consist of three persons to classify, _ 


appraise, and value all of said lands that shall not have been allotted in 7 
severalty to said Indians, or reserved by the Seer etary of the Interior, or other- © 
wise disposed of, and excepting sections sixteen and thirty-six or other lands 
which may be selected in lieu thereof by the State of South Dakota, in. each 
of said townships, said commission to be constituted as follows: One resident 
citizen of the State of South Dakota, one representative of the Interior Depart- — 
ment, and one person holding tribal relations with said tribe of Indians. That 
within twenty days after their appointment. the said commissioners shall meet 
and organize by the election of one of their number as chairman. The said 
- commissioners shall then proceed to personally inspect, classify, and appraise, 
in one hundred and sixty acre tracts each, all of the remaining unallotted 
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lands embraced within that portion of the reservation described in section one 
of this Act. In making such classification and appraisement said lands shall] 
be divided into the following classes: First, agricultural land of the first class; 
second, agricultural land of the second class; third, grazing land; fourth, 
timber land; fifth, mineral land, if any, but the mineral and timber lands shall 
not be appraised: Provided, That timber lands shall be classified without regard 
to acreage: And provided further, That all lands classified as timber lands 
shall be reserved for the use of the Pine Ridge Indians. That said commis- 
sioners shall be paid a salary of not to exceed ten dollars per day each while 
actually employed in the inspection, classification and appraisement of said 
lands, and necessary expenses exclusive of subsistence to be approved by the 
Secretary of the Interior, such inspection, classification and appraisement to be 
completed within six months from the date. of organization of said’ commission. 

Sec. 5. That said commission shall be governed by regnlations prescribed 
by the Secretary of the Interior, and after the completion of the classification 
and appraisement of all of said land the same shall be subject to the approval 
ef the Secretary of the Interior. 

Sec. 6. That the price of said: lands Gisnowa of under the homestead laws 
shall be paid in accordance with rules and regulations to be prescribed by the 
Secretary of the Interior upon the following terms: One-fifth of the purchase ° 
price to be paid in cash at the time of entry, and the balance in five equal 
annual installments, to be paid in two, three, four, five, and six years, respec- 
tively, from and after the date of entry. In case any entryman fails to make 
the annual payments, or any of them, when due, ali rights in and to the land 
covered by his entry shall cease, and any payments theretofore mae shall be 
forfeited and the entry canceled, and the land shall be again subject to entry 
under the provisions of the homestead law at the appraised price thereof: 
Provided, That nothing in this Act shall prevent homestead settlers from com- 
muting their entries under section twenty-three hundred and one, Revised Stat- 
utes, by paying for the land entered the appraised price, receiving credit for 
payments previously made. In addition to the price to be paid for the land, 
the entryman shall pay the same fees and commissions at the time of commu- 
tation or final entry as now provided by law where the price of land is. one - 
dollar and twenty-five cents per acre,.and when the entryman shall have com- 
plied with all the requirements and terms of the homestead laws as to settle- 
ment and residence and shall have made all the required payments aforesaid 
he shall be entitled to a patent for the lands entered: And provided further, 
That all lands remaining undisposed of at the expiration of four years from the 
opening of said lands to entry may, in the discretion of the Secretary of the 
Interior, be reappraised in the manner provided for in this Act. | 

Sec, 7. That from the proceeds arising from the sale and disposition of the 
Jands aforesaid, exclusive of the customary fees and commissions, there shall be 
deposited in the Treasury of the United States, to the credit of the Indians . 
belonging and having tribal rights on the said reservation, the sums to which 
the said tribe may be entitled, which shall draw interest at three per centum 
per annum; that the moneys derived from the sale of said lands and deposited 
in the Treasury of the United States to the credit of the said Indians shall be 
at all times subject to appropriation by Congress for their education, support, 
and civilization. 

Suc. 8. That sections sixteen and thirty-six of the: land in each township 
within the tract described in section one of this Act shall net be subject to entry, 
but shall be reserved for the use of the commen schools, and paid for by the 
United States at two dollars and fifty cents per acre, and the same are hereby 
granted to the State of South Dakota for such purpose, and in case any of said 
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sections, or,parts thereof, are lost to said State by reason of allotments thereof 
to any Indian or Indians, or otherwise, the governor of said State, with the ap- 
proval of the Secretary of the Interior, is hereby authorized, within the area 
described in section one of this Act, to locate other lands not otherwise ap- 
propriated, which shall be paid for by the United States as herein provided, 
in quantity equal to the loss, and such selections shall be made prior to the 
opening of such lands to settlement: Provided, That in any event not more 
than two sections shall be granted to the State in any one township, and lands 
must be selected in lieu of sections sixteen and thirty-six, or both, or any part 
thereof, within the townships in which the loss occurs, except in any townships 
where there may not be two sections of unallotted lands, in which event what- 
ever is required to make two sections may be selected in any adjoining township. 

Src. 9. That there is hereby appropriated, out of any money in the Treasury 


‘not otherwise appropriated, the sum of not more than one hundred and twenty- 


five thousand dollars, or se much thereof as may be necessary, to pay for the 
lands granted to the State of South Dakota, as provided in section eight of this 
Act. And there is hereby appropriated the further sum of thirty-five thousand 
dollars, or so much thereof as may be necessary, for the purpose of making the 
appraisement, classification, and allotment provided for herein: Provided, That 
the latter appropriation, or any further appropriation hereafter made for the 
purpose of carrying out the provisions of this Act, shall be reimbursed to the . 
United States from the proceeds from the sale of the lands described herein or 
from any money in the Treasury belonging to said Indian tribe. 

Src. 10. That the lands allotted, those retained or reserved, and the surplus 
Jand sold, set aside for town-site purposes, granted to the State of South Dakota, 
or otherwise disposed of, shall be subject for a period of twenty-five years to all 
the laws of the United States prohibiting the introduction of intoxicants into 
the Indian country. 

Src. 11. That nothing in this Act | contained shall in: any manner bind the 
United States to purchase any portion of the laud herein described, except sec- 
tions sixteen and thir ty-Six, or the equivalent in each township, or to dispose of 


_ said Jand except as provided herein, or to guarantee to find purchasers for said 


jands or any portion thereof, it being the intention of this Act that the United 


- States shall act as trustee for said Indians to dispose of the said lands, and to 


expend and pay over the. proceeds received from the sale thereof only as re- _- 
ceived and as herein provided: Provided, That nothing in this Act shall be con- 
strued to deprive the said Indians of the Pine Ridge Indian Reservation of any 
benefits to which they are entitled under existing treaties or Beton not 
inconsistent with the provisions of this Act. 

Approved, May 27, 1910 (36 Stat., 440). 


Act OPENING Rosrsup LANDS. 


An Act To authorize the sale and disposition of a portion of the surplus and unallotted . 
lands in Mellette and Washabaugh counties in the Rosebud Indian Reservation in the 

State of South Dakota, and making appr Onze som and provision to carry the same into 
. effect. 


Be it enacted by the Ronnie Ge ows of Leen of the joe 


| States of America in Congress assembled, That the Secretary of the Interior 


be, and he is hereby, authorized and directed, as hereinafter provided, to sell 
and dispose of all that portion of the Rosebud Indian Reservation, in the State 
of South Dakota, lying and being within the counties of Mellette and Washa- 
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baugh, south of the White River, and being described aa Dotuided as follows: 
‘Beginning at a point on the third guide meridian west where the township 
line between townships thirty-nine and forty intersects the same, thence north 
along said guide meridian to the middle of the channel of White River, thence 
west along the middle of the main channel of White River to the point of 
intersection with the line dividing the Rosebud and the Pine Ridge Indian 
Reservation, thence south along the boundary line between said reservations 
to the township line separating townships thirty-nine and forty, thence east 
along said township line to the place of beginning, except such portions thereof 
as have been or may be hereafter allotted to Indians or otherwise reserved, and 
except lands classified as timber lands: Provided, That any Indians to whom 
allotments have been made on the tract to be ceded may, in case they elect . 
to do so before said lands are offered for sale, relinquish same, and select al- 
lotments in lieu thereof on the diminished reservation: And provided further, 
That the Secretary of the Interior may reserve such lands as he may deem 
necessary for agency, school, and religious purposes, to remain reserved as long 
as needed and-as long as agency, school or religious institutions are maintained 
thereon for the benefit of said Indians: And provided further, That the Secre- 
tary of the Interior is hereby authorized and directed to issue a patent in fee 
simple to the duly authorized missionary board, or other authority, of any 
religious organization heretofore engaged in mission or school work on said - 
reservation for such lands thereon (not included in any town-site hereinafter 
provided for) as have heretofore been. set ate to such organization for mis- 
sion or school purposes. 

Src. 2. That the lands shall be disposed of under the eavieal provisions of 
‘the homestead and town-site laws of the United States, and shall be opened to 
settlement and entry by proclamation of the President, which proclamation .- 
shall prescribe the manner in which the lands may be settled upon, occupied, 
and entered by persons entitled to make entry thereof, and no person shall be 
permitted to settle upon, occupy, or enter any of said lands except as prescribed 
in such proclamation: Provided, That prior to said proclamation the allot- 
ments within the portion of said Rosebud reservation to. be disposed of as 
- prescribed herein shall have been completed: Provided further, That the rights 
of honorably discharged Union soldiers and sailors of the late Civil and. 
Spanish wars or Philippine insurrection as defined and described in sections 
twenty-three hundred and four and twenty-three hundred ‘and five of the 
Revised Statutes as amended by the Act of March first, nineteen hundred and 
one, shall not be abridged. — | 

Sec. 8. That before any of the land is aisgoted: of, as hereinafter provided, 
and before the State of South Dakota shall be permitted to select or locate any 
lands to. which it may be entitled by reason of the loss of sections sixteen or 
thirty-six, or any portions. thereof, by reason of allotments thereof to any 
Indian or Indians, the Secretary of the Interior is authorized to reserve from — 
said lands such tracts for town-site purposes as in his-opinion may be required | 
for the future public interests, and he may cause same to be surveyed into lots 
and. blocks, and disposed of. under such regulations as he may prescribe; and 
he is hereby authorized to set apart and reserve for school, park, and other 
public purposes not more than ten acres in any town-site, and patents shall be 
issued for the lands so set apart and reserved for school, park, and other public 
purposes to the municipality legally charged with the care and custody of 
lands donated for such purposes. The purchase price of all town lots sold in 
town-sites, as hereinafter provided, shall be paid at such time and in such 
instalments as the Secretary of the Interior may direct, and he shall cause not. 
more than twenty per centum of the net proceeds arising from such sales to 


~ 
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be set apart. and expended under his direction in- the construction of school. 
houses or other public buildings or in improvements within the town-sites in 
which such lots are located. The net proceeds derived from the sale of such 
jots and lands within the town-sites.as aforesaid, less the amount set aside tt 
aid in the construction of schoolhouses or. other public buildings or TTADEOVE: 
ments, shall be credited to the Indians, as hereinafter provided. 

SEC. 4, That the price of said lands entered as homesteads under the provi- 
sions of this Act shall be fixed by appraisement, as herein provided. The Presi- 
dent shall appoint a commission to consist of three persons to classify, appraise, 
and value all of said lands that shall not have been. allotted in severalty to said 
Indians, or reserved by the Secretary of the Interior, or otherwise disposed of, 
and excepting sections sixteen and thirty-six or other lands which may be se- . 
lected in lieu thereof by the State of South Dakota, in each of said townships, 
_ said commission to be constituted as follows: One resident citizen of the State 
of South Dakota, one representative of the Interior Department, and one person 
holding tribal relations with said tribe of Indians. That within twenty days 
after their appointment the said commissioners shall meet’ and organize by the 
election of one of their number as chairman. The said commissioners shall 
then proceed to personally inspect, classify, and appraise, in one hundred and 
sixty acre tracts each, all of the remaining unallotted lands embraced within. 
-. that portion of the reservation described in section one of this Act. Iu making 
‘such classification and appraisement said lands shall be divided into the fol- 
lowing classes: First,. agricultural land of the first class; second, agricultural 
land of the second class; third, grazing land; fourth, timber land; fifth, mineral 
land, if any, but the mineral and timber lands: shall not be appraised : Provided, 
That timber lands may be.classified without regard to acreage: And provided 
further, That all lands classified as timber lands shall be reserved:for the use of 
the Rosebud Indians. That said commissioners shall be paid a salary of not to 
exceed ten dollars per day each while actually employed in the inspection, clas- 
sification and appraisenemt of such lands, and necessary expenses exclusive of 
subsistence to be approved by the Secretary of the Interior, suco inspection, 
classification and appraisement to be completed within six months trom the 
date of organization of said commission. | 

Sec. 5. That said commission shall be governed by regulations prescribed by 
the Secretary of the Interior; and after the completion of the classification, and 
appraisement of all of said Jands the same shall be subject to the opp of 
the Secretary of the ‘Interior. : 

. Sec. 6. That the price of said lands aienosed ae under the homestead laws 
shall be paid in accordance with rules and regulations to be prescribed by the 
Secretary of the Interior upon the following terms: One-fifth of the purchase 
vrice to be paid in cash at the time of entry aud the balance in five equal annual 
installments, to be paid in two, three, four, ‘five, and six years, respectively, 
from and after the date of entry. In case any entryman fails to make the 
annual payments, or any of them, when due, all rights in and to the land cov- 
ered ~by his ‘entry shall.cease, and any payments theretofore made shall’ be 
forfeited and the entry canceled, and the lands shall.be again subject to entry 
under the provisions of the homestead law at the appraised. price thereof: And 
provided, That nothing in this Act shall prevent. homestead settlers from com- 


muting their entries under section twenty-three hundred and one, Revised State c. 


utes, by paying for the land entered the appraised price, receiving credit for | 
payments previously made. In. addition to the price to be paid for the land the 
entryman shall pay the same fees and commissions at the. time of commutation 
or final entry as now provided by law where the price of:land is one dollar — 
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twenty-five cents per acre, and when the entryman shall have complied with all 
ihe requirements and terms of the homestead laws as to settlement and resi-. 
dence and shall have made all the required payments aforesaid be shall be en- 

titled to a patent for the lands entered: And provided further, That all lands 
1emaining undisposed of at the expiration of four years from the opening of 
said lands to entry may, in the discretion of the Secretary of the Interior, be 
reappraised in the manner provided for in this Act. 
Src. 7. That from the proceeds arising from the sale and disposition of the 
lands aforesaid, exclusive of the customary fees and commissions, there shall be 
deposited in the Treasury of the United States, to the credit of the Indians he- 
longing and having tribal rights on the said reservation, the sums to which the 
said tribe may be entitled, which shall draw interest at three per centum per 
ennum ; that the moneys derived from the sale of said lands and’ deposited in 
the Treasury of the United States to the credit of the said Indians shall be at 
all times subject to appropriation by Congress for their education, support, and 
civilization. 
Sse. 8. That sections sixteen and thirty-six of the jand’: in each ‘ae aaniy 
within the tract described in section one of this Act shall not he subject to 
entry, but shall be reserved for the use of the common schools and paid for by 
the United States at two dollars and fifty cents per acre,.and the same.are-. hereby- 
granted to the State of South Dakota’ for ‘such purpose, and in, case any of said 
sections, or parts ther eof, are lost to said State: by. repson. of. allotinents: thereof 
to any Indian or Indians, or otherwise, the governor ‘of said State,’ with*-the 
‘approval of the Secretary of the Interior, is hereby authorized, within the area 
described in section one of this Act, to locate other lands not otherwise appropri- 
ated, which shall be paid for by the United States as herein provided, in quan- 
tity equal to the loss, and such selections. shall be made prior to the opening of 
such lands to settlement: Provided, That in any event not. more than two 
_ sections shall be granted to the State in any one township, and lands must be 
selected in lieu of sections sixteen or thirty-six, or both, or any part thereof, 
within the township in which the loss occurs, except. in any township where. 
there may not be two sections of unallotted lands, in which .event whatever is 
required to make two sections may be selected in any adjoining township. 

Src. 9. That there is hereby appropriated, out of any money in the Treasury 
not otherwise appropriated, the sum of not more than one hundred and twenty- 
five thousand dollars; or so much thereof as may-be necessary, to pay for the 
lands-granted to the State of South Dakota, as provided in section eight of this 
Act. And there is hereby appropriated the further sum. of thirty-five thousand 
dollars, or so much thereof as may, be. necessary, for. the purpose of making the 
| appraisement and classification provided. for herein: Provided, That the’ latter 
appropriation, or any further appropriation’ hereafter. made for ‘the purpose: ‘of 
carrying out the provisions of this act; ‘shall pe ‘reimbursed to the: United, States 
from the proceeds received from the sale of the lands described herein or from 
any money in the Treasury belonging to said Indian tribe. 

Szc. 10. That the lands allotted, those retained or reserved, wag? the surplus _ 
- Jand sold, set’ aside for town-site purposes, granted to the State of South © 


Dakota, or otherwise disposed of, shall be subject for a period | af twenty-five 


years to all the:laws of the United States oe the introduction of in- 
toxicants into the Indian country. 

Sec. 11. That nothing in this Act contained shall . in. any manner bina the 
United States to purchase any. portion’ ‘of the. land herein described, except sec- 
tions sixteen and thirty-six, or the equivalent: in‘each: township,-or to dispose of 

gaid land except as provided ‘herein, or to ‘guarantee to find purchasers for said 
lands or any portion thereof; ‘it: ‘being the; batention: of this Act. that the. United 
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Status shall act as trustee for said Indians to dispose of the said lands; and to 

expend and pay over the proceeds received from the sale. thereof only as re-— 

- ceived and as herein. provided: Provided, That nothing in this Act shall be con- 

' strued to deprive the said Indians of the Rosebud Indian Reservation of any 
. benefits to which they are entitled under. existing treaties or agreements not 
inconsistent with the provisions of this Act. ‘ ites 

_ Approved, May 30, 1910 (86 Stat., 448). 


INSTRUCTIONS. 


InpIAN ALLOTMENTS—SALEs oF INTERESTS OF Minor ALLOTTEES AND HEIRS. 
The act of June 25, 1910, taken. in connection with the act of May 29, 1908, 
. includes within its operation the States of Minnesota and South Dakota, 
and excepts therefrom only the State of Oklahoma ; and, as ‘to the States 
- first named, said act supersedes or operates as a repeal by implication of 
the act of May als 1902, as to the sales of the-interests of minor allottees 
and heirs, 
SALES OF INTERESTS oF MINOR Aguas AND ‘HEIRS. 


The provisions of sections 1 and 2 of the act of June 25, 1910, are. applicable 
to lands allotted to Indians in the States of Minnesota and South. Dakota, 


‘and sales of the interests of minor. allottees. and. heirs in: said States are. 


to be made in accordance with - such: provisions and. the regulations: issued 
thereunder. | 


First Assistant Secretar Dito to the Commassioner of I ndian Af- 
fairs, July 7, 1911. 


— You submit for opinion a question as to the present practice under 
the rules and regulations of October 12, 1910, governing the sale - 
of the interests of minor Indian allottess or hoe to lands mn Min- 
nesota and South Dakota. 

The question involved primarily i: is as to whether ee provisions of 
the act of May 27, 1902 (82 Stat., 245, 275), in respect to such sale, - 
are repealed or modified by the ah of June 25, 1910 (36 Stat., 855, | 
856). a 

Authority for the sale of allotted and inheeibed Indian lands, out-— 
side of special acts and except lands belonging to the Five Civilized 
Tribes, is found in the following acts of Congress: 
> Act of May 27, 1902 (32 Stat., 9A5, 27 5), which provides i in section 

7 thereof: 


That the adult heirs of any deceased Indian to whom a trust or other enn | 
containing restrictions: upon alienation has been or shall be issued for lands 
allotted to him may sell and convey the lands inherited from such decedent, but 
in case of minor heirs their interests shall be sold only by a guardian duly 
appointed by. the proper eourt upon the order of such court, made upon petition 


filed by the guardian, but all such conveyances shall be subject to the ap- 


proval of the Secretary ‘of the Interior, and when so approved shall convey 
a full title to the Du hake the same as if a final patent without restriction 
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upon the alienation had been issued to-the allottee. All allotted land so 
alienated by the heirs of an Indian allottee and all land so patented to a white 
allottee shall thereupon be subject to taxation under the laws. of the State or — 
Territory where the same is situate: Provided, That the sale herein provided 
for shall not apply to the homestead during the life of the father, mother | 
or the minority-of any child or children. 


Act of May 8, 1906 (34 Stat., 182), eos of section 6 of the 
general lishment act of February 8, 1887 (24 Stat., 388) : 


That hereafter when an allotment of land is made to any Indian, and any 
such Indian dies before the expiration of the trust period, said allotment shall 
be cancelled and the land shall revert to the United States, and the Secre- - 
tary of the Interior shall ascertain the legal heirs of such Indian, and shall 
cause to be issued to said heirs and in their names, a patent in fee simple for 
said land, or he may cause the land to be sold as provided by law and issue a 
patent therefor to the purchaser or purchasers, and pay the net proceeds to the 
heirs, or their legal representatives, of such deceased Indian. The action of 
the: Secretary of the Interior in determining the legal heirs of any deceased 
Indian, as provided herein, shall in all respects be conclusive and final. 


Act of March 1, 1907 (84 Stat., 1015, 1018) : 


That any noncompetent Indian to whom a patent containing restrictions 
against alienation has been issued for an allotment of land in severalty, under 
any law or treaty, or who may have an interest in any allotment by inherit- 
ance, may sell or convey all or any part of such allotment or such inherited 
interest on such terms and conditions and under such rules and regulations as 
the Secretary of the Interior may prescribe, and the proceeds derived there- 
from shall be used for the benefit of the allottee or heir so disposing of his 
land or interest, under the supervision of the Commissioner of Indian Affairs ; 
and any conveyance made hereunder and approved by the Secretary of the 
Interior shall convey. full title to the land so sold, the same as if fee-simple 
patent had ‘been issued to the allottee. 


~ Act of May 29, 1908 (35 Stat., 444), which provides i in section 1 | 


thereof: 


That the lands, or any pau thereof, allotted to any Sone or any inherited 
interest therein, which can be sold under existing law by authority of the Sec- 
retary of the Interior, except the lands-in Oklahoma, and the States of Minne- 
sota and South Dakota may be.sold on the petition of the allottee, or his heirs, 
on such terms and conditions and under such regulations as the Secretary of 
the Interior may prescribe; and the lands of a minor, or of a person deemed 
incompetent by the Secretary of the Interior to petition for himself, may be sold 
in the same manner, on the petition of the natural guardian in the case of 
infants, and in the case of Indians deemed incompetext as aforesaid, and of 
orphans without a natural guardian, on petition of a person designated for the 
purpose by the Secretary of the Interior. That when any Indian who has 
heretofore ‘received or who may hereafter receive, an allotment of land dies 
before the expiration of the trust period, the Secretary of the Interior shall 
ascertain ‘the legal heirs of such Indian, and if satisfied of their ability to 
manage their own affairs shall cause to be issued in their names a patent in 
fee simple for said lands; but if he finds them incapable of managing their 
own affairs, the land may be sold as hereinbefore provided : Provided, That 
the ‘proceeds. derived from all sales hereunder shall be used, during the trust 

period, for the benefit of the allottee, or heir, so disposing of a interest, under 
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the supervision’ of the Commissioner of Indian Affairs: And. provided further, 
That upon the approval of any sale hereunder by the Secretary of the Interior 
he shall cause a patent in fee to issue in the name of the purchaser for the 
lands so sold: And provided further, That nothing in section one herein con- 
tained shall apply: to the States of Minnesota and South Dakota. 


Act of June 25, 1910 (36 Stat., 855, 856), which provides i In sec- 
tion 1 thereof: a | ee: 


That when any Indian to whom an allotment of land has been made, or may 


_ hereafter be made, dies before the expiration of the trust period and before 


the issuance of a fee simple patent, without having made a will disposing of — 


-. said allotment as hereinafter provided, the Secretary of the Interior, upon 


. notice and hearing, under such rules as he may prescribe, shall ascertain the 
legal heirs of gicl. decedent, and his decision thereon shall be final. and con- 
clusive. If the Secretary of the Interior decides the heir or. heirs of such 
_ decedent competent to manage their own affairs, he shall issue to such heir 

or heirs a patent in fee for the allotment of such decedent; if he shall decide 


oue or more of the heirs to be incompetent he may, in his discretion, cause - 


such lands to be sold: Provided, That if the Secretary of the Interior shall 
find that the lands of the decedent are capable of partition to the advantage 
of the heirs, he may cause the shares of such as are competent, upon their 
petition, to be set aside and patents in fee to be issued to them therefor. All 
sales of lands allotted to Indians authorized by this or any other Act shall be 
made under such rules and regulations and upon such terms as the ReCrCuITy 
of the Interior may prescribe. 

The acts of May 27, 1902, and March t, 1907, as eee are of 
general operation, there being no exception of any State or Terri: 
tory. The act of 1907 provides for approval of conveyances by the 
Secretary of the Interior the same as provided in the act of 1902. 
The provisions of the act. of May 8, 1906, do not extend to Indians 
in the Indian Territory; otherwise, the act is of general operation, 
which is limited, however, as to inherited lands to allotments there- | 
after made. — The act also provides for a different method of con- 
veyance—that Is, by the issuance of patents to purchasers—from 
that contained in the act of 1902. 

The first part of section 1 of the act of May 20, 1908, providing 
for the sale of allotments or any inherited interes: therein, is In- 
operative in Oklahoma, Minnesota, and South Dakota. The second 
part of the section having reference only to inherited lands, and’ 
which is practically the same as the provisions of the act of May 8, 
1906, except that it refers to allotments made either before or after 
the act of May 29, 1908, is operative in Oklahoma, but not in Minne- 
sota and South Dakota. (Joseph Black Bear, 38 L. D., 422.) 

Sections 1 and 2 of the act of June 25, 1910, are made inappli- 
cable to Oklahoma ; otherwise, baey are general in character’ and 
operation. _ 

The. practice heretofore has been, where later acts. for. the. sale. of. 
allotted and inherited Indian lands except certain States from. their. 
- operation, to make such sale under the existing law in which no such 
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exceptions are made. The act of May 27, 1902, provides tat. a 


the case of minor heirs their interests shall be sold only by a guar- _ 


dian duly appointed by the proper court upon the order of such 
court, made upon petition filed by the guardian, but all such con- 
veyances shall be subject to the approval of the Secretary of the 
Interior.” .The act of May 8, 1906, makes no express mention of — 
minor allottees or heirs, but Nee roads for the sale as provided by 
law of inherited lands and payment of the proceecs to the heirs or 

their. legal representatives. — 

The act of May 29, 1908, after peed for the sale of such inns 
or any inherited interest. therein as may be sold under existing 
law, further provides that “the lands of a minor or of a person 
deemed incompetent by the Secretary of the Interior to petition for 
himself may be sold in the same.manner [that is to say in the manner 
thereinbefore provided which ison petition and ‘on such terms and 
conditions and under such regulations as the Secretary of the In- 
terior may prescribe 1 on the petition of the natural guardian in case 
of infants and in the case of Indians deemed incompetent as afore- 
said, and of orphans without a natural guardian, on petition of a 
person designated for the purpose by the Secretary of the Interior.” 
This act provides for a different méthod in the sale of miners’ in- 
terests from that provided for in the act of May 27, 1902, and also 
provides for the issuance of fee simple patents to Spates the 
same as provided in the act of 1906. But, as hereinbefore stated, the 
provisions of this act. are not applicable. to Indian lands in Oklahoma, : 
Minnesota, and South Dakota. 

The act of June 25, 1910, like that of May 8. 1906, makes no > direct 
mention of minor allottees or heirs, but provides. that “all sales 
of lands allotted to Indians authorized by this or any other act shall 
be made under such rules and regulations and upon such terms as 
* the Secretary of -the Interior may -prescribe.” In formulating, the 


rules and regulations of October 12, 1910, under the act of June 25, 


1910, the foregoing provision was held to include the power to pre-- 
scribe the method of selling and conveying the interests of minor 
allottees or heirs, as well as to designate 'the person to make such 
conveyance. It was accordingly provided in said rules that the pe- 
tition for sale shall be signed “ by the natural guardian of any minor 
heir who has such a guardian, and by the disbursing officer in charge. 
of the supervising agency or school on behalf of any orphan minor 
heir; ” and they also provided: | 
In case there are any minor heirs. interested in the land, the superintendent 
shall designate some competent - disinterested person as guardian ed litem to | 
act for such minors and represent. them at the hearing, and such. guardian ad 
litem shall have right to cross-examine witnesses and imiroduce them on behalf 


of his ward. 


DECISIONS RELATING TO THE PUBLIC LANDS. —>—- 188 


In all such cases the report of the superintendent submitting the case for 
departmental action shall include a statement showing the appointment of such — 


' guardian ad litem, and whether or not such guardian was poe at the ene. | 
- It is further stated i in said rules: 
. Inherited lands in. Oidatoma can be sold only under the act of May rae 1902 


a (82 Stat., 245, 275), which. provides that the interests of minor heirs shall be - 


Sold only by a guardian duly appointed by the proper court upon the order of 
Such court, made upon petition filed by the guardian, and the amended rules. 
approved, by the Acting Secretary of the Interior ee 10, 1907, ‘to £ov-, 
ern such sales, are continued in force. | 

‘It was. thus held in the regulations that as to inherited igi in 
Oklahoma, the sale of minors’ interests therein is controlled by -the 
provisions of the act-of May 27, 1902, because the act of June 25, 
1910;. expressly. excepts, Oklahoma. from the operation of sections 1 
and 2 of the act. For the same réason the regulations also provide 
, that the saleeand conveyance of the lands of incompetent Indians in 
Oklahoma can only be made under the act of March 1, 1907, which — 
provides for approval of instruments of conveyance by the Secretary 
of the Interior and not the issuance of patents to purchasers. In ~ 
other words, as to Oklahoma sections 1 and:-2 of the act of June 25, 
1910, are just as if said act had never been passed, leaving the pro- ~ 
visions of the act of May 27, 1902, in full force and operation in said 
State. The act of May 29, 1908, excepting as it did the States of 
Oklahoma, Minnesota, and South Dakota, was also as to those States 
as if the act had not been passed, leaving in operation therein the 
act of May 27, 1902. But the act of June 25, 1910, in sections 1 
and 2 thereof excepts only the State of Oklehoms, and the language | 
of the act is broad enough to cover the interests of adult and minor 
allottees, as well as adult and minor heirs in all other States includ- 
ing Minnesota and South Dakota, the language being: “All sales of 
lands allotted to Indians authorized by this or any other act shall 
be made under such rules and regulations and upon such terms as 
_ the-Seecretary of-the Interior. may, prescribe.” It must accordingly | 
be held that Congress intended by the act of June 25, 1910, taken in 
connection with the act of May 29, 1908, to include idan the opera- 
tion of said act of June 25, 1910, the States of Minnesota and South. 
Dakota, excepting therefrom only the State of Oklahoma: As‘to the 
States first named, therefore the act of June 25, 1910, supersedes or 
: operates” as a Socal by implication of the act of May 27, 1902. See 
in this connection case of Bond v. United States (181 Fed. Rep., 613). 

‘You are advised that the provisions of sections 1 and 2 of the act of | 
June 25, 1910, are applicable to lands allotted to Indians in the 
States of Minnesota and South Dakota, and that the sales of the ~ 
interests of minor allottees and heirs are to be made in accordance ~ 
| ae such provisions and the regulations thereunder of Cae 12, 
1910." | 7 
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ENLARGED HOMESTEAD—ACTS OF FEBRUARY 19, 1909, AND 
_ JUNE 1%, 1910. — 


Lene 


DEPARTMENT OF THE INTERIOR, 
> GENERAL LAND One 
| Washington, D.C., July 12, 19172. 
REGISTERS AND 1» REcurvens, ; | 
United States Land Offices, Cana Idaho, iu ontanda, 
Nevada, Oregon, Utah, Washington, Wyoming, Arizona 
| a New Mexico. —_ 

GuntiemENn: The instructions of December 14, 1909 (38. Ll. a 
- 361), under the act of February 19, 1909, (35 Stat., 639), providiia 
for an enlarged homestead in the States and Territories above 
named, except Idaho, and those of July 18, 1910 (39 L. D., 96), 
under the act of Tune 17, 1910 (36 Stat., 531), providing for an en- 
larged homestead in Idaho, are hereby eaded by striking out the | 
last clause of the first paragraph of section 7, reading as follows: 
nor can an entryman who enters under the general homestead law lands desig- 
nated as falling within the DEoysprons of this act afterwards enter any lands. 
under this act. 

The effect of this amendment is.te permit one who has entered, un- 
der section 2289, U. 8. R: S., lands’ designated as subject to entry 
under the ehlareed Reimesead laws, to make an additional entry 
subsequently, under section 3 of said laws, in 1 the absence of other 
One: 
| oy respectfully, | 

— Prep Dexnert, Commissioner. 

Apis July 12, 1911: | | | | 

SAMUEL Apams, Acting Seoretars y. | 


—_—— 


HAGERMAN VALLEY AND WESTERN RY. CO. * 
Decided Fuly 12, 19. 


RIGHT OF War—Apricies OF [NCORPORATION—'TERMINI OF Roap. 


The mere filing by a railroad company of its articles of Gicorponstion. 

which do not show the termini of the road, does not entitle it to recogni- 
- tion as a beneficiary under the act of March» 3, 1875, in the absence of, ai 
7 application for a specific right of way.. | 


ADAMS, First Assistant. Secretary : 7 
This case is before the Department on 1 the recommendation of the 
Commissioner of the General Land Office. that the articles of incor- 


* See 40 L. D., 187. 
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poration and proofs Ge esc ok of the Hagerman Valley and. 7 
Western Railway Company be approved and said company recog- 
nized as a grantee under the act of March 8, 1875 (18 Stat., 482). 
_ granting to railroads the right of way through the mee lands of: 
the United States. | 

The act of March 3, 1875, supra, provides i in sien one— | 

That the right of way through the public lands of the United States is hereby" 
granted to any railroad company duly organized under the laws of any State 
of Territory, except the District of Columbia, or by the Congress of the United. 
States, which shall have filed with-the Secretary of the Interior a copy of its. 
articles of incorporation and due proofs of its organization under the. same, 


to the extent of one punared feet on each ‘side of the central line of said. 
road. 


ofl 
ed 


- Section four of the act ie . 


That any railroad company desiring to secure the benefits of this act shall. 
within twelve months after the location of any section of twenty miles of its: 
road, if the same.be upon surveyed lands, and if upon unsurveyed lands, within. 
twelve months after a survey thereof by the United States, file with the reg-: 
ister of the land office for the district where such land is located, a.profile of 
its road; and, upon approval thereof by the Secretary of the Interior, the same: 
shall be noted upon the plats in said office, and thereafter all such lands over: 
which such right of way shall pass shall be disposed of subject to suey right: 
of way. 

It has been held both By this Seat aeaty and the courts that: 
under this law a right of way may be secured by a qualified railroad. 
company in either of two ways: first, by the actual construction of 
the road, thereby definitely locating the road; or, second, by pro- 
curing a title in advance. by filing in the Interior Department a. 
profile of the road, to be approved by the Secretary of the Interior. 
Dakota Central R. R. Co. v. Downey (8 L. D., 115); J amestown and. 
Northern Railroad v. Jones (177 U. S., 125). 

The articles of incorporation. of the. applicant-company, ‘certified | 
copy of which has been filed in the Department, have been examined _ 
and they fail to show the points to and from which the railroad is. 
to be constructed, it being merely stated that the length of the road. 
is to be seventeen miles. Moreover, while the company is organized 
for the purpose of constructing and building railroads this is but one. 
of the many and varied parlor en which the company was or- 
ganized. — 

Section twenty of the Civil Code ofthe State of Idaho fot the year , 
1901, issued in the year 1901, provided that the articles of incorpora~ . 
tion of any railroad, wagon road, or telegraph organization must. 
state the places from and to: which it is intended to be run, and all ~ 
the intermediate branches. However, this law was amended by the: 
act of March 14,1907. (Session laws of that year, page 472), by 
providing that articles of incorporation of.railroads, telephone and. 
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telegraph corporations need not apatite the points between which 
the works are to be built nor the intermediate branches thereof, and 
by section two of the said act of March 14, 1907, all acts and parte 
of acts in conflict therewith were thereby repealed, | 

Assuming, for the time being, the validity of the act of March 14, | 
1907, it would seem that a railroad corporation may be organized — 
in the State of Idaho so as to conform with the laws thereof without 
specifying the terminals of the road or, indeed, without locating: 
the road in any manner whatever. However, in this connection it is 
_ deemed proper to refer to section five of Article XI of the constitu- 
tional provisions affecting corporations, which provides that any’ 
association or corporation organized for the purpose, shall have tlie- 
-right to construct and operate a railroad “between any designated 
points within this State.” If any meaning at all is to be attached to 

the word “designated” as used in the constitution, it follows that 
the points are intended to be designated 1 in the articles of incorpora 
tion; otherwise, the.same meaning would have been conveyed by 
| providing that a road might be constructed between any points in 
the State omitting entirely the use of the term “designated.” .. 

As above stated, while this Department and the courts have rec- 
ognized the right of a railroad company to acquire a right of way 
over the public lands by constructing its road and without first filing 
_ a profile of the road in the Department of the Interior, there appears 

to be nothing in the decisions to that effect authorizing a railroad 
company to acquire a right of way unless the points ‘to and from- 
-which the road is to be constructed are described in the articles of 
incorporation. If a company organized, as is the present applicant, 
for general purposes, as well as for railroad purposes, and which 


_ does not show in any manner whatever the projected railroad, can 


acquire any rights whatever by filing a copy of its articles of in- 
corporation, there seems to be no reason either in logic or law for 
requiring the-company. to file any. articles. of incorporation, because 
no information is furnished the. Department beyond the mere fact 
that there is a company of the given name organized to construct 
and operate a railroad in a given “State. 

While it may be that the act passed by the legislature. of the State 
on March 14, 1907, relieving railroad corporations of specifying 1 in 
their articles of incorporation the terminals of their roads, is valid, 
and it is not believed to be the province of this Department to deter: 
mine whether or not a law passed by a State is contrary to the con- 
‘stitution of that State; at the same time it is clearly the duty of this 
Department to determine whether or not a railroad company seeking 
the benefits of an act of Congress in relation to the public lands has 

eompuee. with the requirements of that act. : 
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- Having under consideration the question of the right of a railroad 


company to acquire a right of way under the act of 1875, the Su- 
-preme Court of the United States has said that the Tnniedade of the | 


first section of the act of 187 5 plainly means that no corporation can 
acquire a right of way upon any line not described in its charter or 


in its articles of incorporation, and that it necessarily follows that no 
_initiatory step can be taken to secure such right of way by survey 
upon the ground or otherwise. ‘Washington and Idaho R. R. Co. v. 


Coeur d’Alene Railway and Navigation Co. (160 U. S., 77, 99). 


‘The Department, therefore, must decline to recognize the applicant | 


company as a beneficiary under the act of 1875 in. the absence of an 


application for a specific right of way, filed in accordance with ‘the 
law and the regulations issued thereunder. 


HAGERMAN VALLEY AND WESTERN RY. C0. 
Decided July 15, 1911. | 


‘RicHt oF yee nse ck OF InconporatioN—TERMINT OF ‘Roan. 


Milner and North Side Railroad. ‘Company, 36 L. D., 488, overruled. 


Apams, First Assistant S ecretary 


By its decision of July 12, 1911, in the case of the Hagerman Val- | 


‘ley and Western Railway Company, Limited [40 L. D., 184], the 
Department held that a railroad company whose ici of incor- 


~ wert . orm eotens 


poration do not show the points from and to which the railroad is 


to be constructed is not entitled to recognition as a beneficiary under 


the act of March 3, 1875 (18 Stat., 432), in advance of an application - 


for a specific right of way. : 

_ My attention has since ‘been informally invited toa decision ren- 
dered by the Department June 6, 1908, in the case of Milner and 

North Side Railroad Company (36 L. D., 488), in which a contrary 

opinion was expressed. Through inadvertence no reference was 

made to that case in the Department’s decision of July 12, 1911, and 


to relieve any misapprehension as to the views of the Departinenit it 


- may be stated that upon careful consideration the Department be- 
lieves that the decision in the Hagerman Valley and Western Rail- 
_ way Company is correct, and the rule laid down in the case of Milner 
and North Side Railroad Company will be no longer followed. | 
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HERBERT W. SAVAGE. 
| Decided July 14, 1911. 


SoLpIERs’ ADDITIONAL—PRior EXERCISE of RIGHT—RELINQUISHMENT. 

The fact that one who has made a soldiers’ additional entry was erroneously 
required to reside upon and cultivate the land, in accordance with the prac- 
tice of the land department at that time, exacting residence and cultiva- 
tion .upon soldiers’ additional entries In instances where the original entry | 
had been abandoned, will not, upon voluntary relinquishment of such ad- 
ditional entry, -entitle him or his successors in interest to again exercise 
the right, unless it be clearly shown that he was prejudiced by the erro- 

neous requirement under the former, additional entry. 


‘Price ¥ Fruit, 36 L. D., 486, distinguished. 


‘Apams, First Assistant Seer etary: 
_ Appeal is filed by Herbert W. Savage from decision of January 7, 
1911, of the Commissioner of the General Land Office, holding for 
deiecdon said Savage’s application filed September 22, 1909, under — 
_ sections 2306 and 2307, Revised Statutes, as assignee of Alsneen W. 
Brist, administrator of the estate of Stephen L. Brist, deceased, to 
enter the S. 4-SW. 4, Sec. 32, T. 14S., R. 10 E., H. M. “Moni gor oy. 
Alabama, ea district, containing 99, 50 acres, based upon said de- 
cedent’s alleged military service for more than ninety days during 
the war of the rebellion and honorable discharge therefrom, and upon 
his original homestead entry made August 8, 1865, at La Crosse, Wis- 
consin, for the W. $ NW. 4, Sec. 6, T. 15 N., R. 1 W. , containing 79.16 
acres, and canceled J anuary. 24, 187 3, for failure to make proof within. 
the statutory period. 

_ This application was held for rej jection haces m additional home- 
stead entry made by said decedent on February 14, 1877, at La Crosse, 
~ Wisconsin, under said section 2306, Revised Statutes, of the E. 4 SE. “a 

Sec. 10, T. 20 N., R..3 W., containing 80 acres, relinquished as here- 
inafter shown, which was held by: the Commisioner.to have exhausted 
‘said decedent’s homestead rights except as to .84 of an acre. | 
This additional entry by the decedent appears to have been’ made of 
lands which were within the ten-mile limits of a certain railroad. 
under a grant made by the act of May 5, 1864 (18 Stat., 66), to the 
State of Wisconsin to aid in the eon aicnon of retlronde: of every 
alternate odd-numbered section for ten sections in width on each side 
cf the railroad when located; the map of definite location of the rail- 
road involved in this.case being filed June 9, 1865. Said granting: 
act. provided also that the-lands ‘within said limits reserved to the 
United States should be sold as double minimum lands. | 
This additional entry by said Stephen L. Brist was also made “ for 
settlement and cultivation,” or subject to residence and cultivation as 
in original homestead entries, as was required, without authority of 
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ine by the practice of the land department at that time in cases 
where the original homestead entry had been abandoned. 

Said Stephen L. Brist died in April, 1882, and on June 26, 1882, 
his widow Julia A. Brist executed the following instrument: 

For yalue received, I, Julia A. Brist, widow of Stephen L. Brist, deceased, of 
Jackson County, Wisconsin, do hereby remise, release, quit-claim and relin- 
quish unto the Government of the United States, all the right, title, interest, 
¢laim or demand which I have as widow of said Stephen L. Brist, deceased, in 
and to the E. 4.of SE. 4, Sec. 10; Town. 20, Range 3 W., which was homesteaded 
‘on February 14th, 1877, by said Stephen L, Brist, also all my interest and claim _ 
in and to the homestead receipt eranted to said Stephen L. Brist for said land. 

Attached to said instrument executed by the widow was a similar 

instrument executed July 4, 1882, a said decedent’s heirs named 
therein ’ as follows: 
_ We, Alanson Brist, ‘Fillmore M. Brist, Siaotier L. Brist, Halbert EK. Brist 
' and Rosetta Wilson (nee Brist), children and heirs of Stephen Ti, Brist, ‘de- 
ceased, (werbeing all his children), who took out homestead of B. 3 SE. 4; Sec. 
“10, 'T. 20, R. 3 W., about February 14, 1882, do hereby relinquish, and quit-claim . 
unto the Government of the United States, all our right, title, claim and inter- 
“est that we have in and to said above. described land and to the receipt granted 
unto said Stephen: L. Br ist, as heirs of said Stephen L. Brist, deceased, | 

‘Each of above instruments was witnessed and duly aCanOw leteod 7 
by the respective parties as a relinquishment. | 

Said additional entry by Stephen L. Brist, was canceled April 
14, 1883, on such relinquishments; and on the same date one Samuel 
McGee, lias in Black River shea be) made homestead 
entry for the same lands. | 

On May 6, 1906, said Alanson W. Brist, also a. vesiant of Black 
River Falls, and one of the heirs. joining in said relinquishment of 
the soldiers’ additional entry in 1882, was on his petition appointed 
by the County Court of Jackson County, Wisconsin, administrator 
of the estate of said Stephen L. Brist, deceased; and on May 8, 1906, 
he as such administrator assigned to Edwin Ww. Spalding all right 
possessed by said decedent under said section 2306, Revised Statutes, 
at the time of his death; said administrator allowing 4 in his deed of 
assignment both entries ads by said decedent and cancellation of. 
the additional] entry, and that said decedent had never exercised, or 
had the benefit of, or sold or assigned his additional right under 
sald section 2306. _ Spalding. has assigned to Savage, the Pee 
claimant. ~~ | 

That the decedent in this case was a soldier possessing an. addi- 
tional homestead right, under said section 2306, to 80.84 acres of 
land is not questioned and may be assumed. | 

From the foregoing facts in this case as to the additional aoe 

made by him under such right, it is not an unreasonable assump- 
tion that said additional entry was relinquished by his widow and 
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_ heirs for a consideration, and that it was, therefore, a satisfaction, — 
pro tanto, of said right. While that entry was made subject to con- 
ditions not authorized by law and was never, in fact, perfected by 
proof of performance of such conditions, in accordance with the 
practice then in force, the entry may have been in fact appropriated 
to the use and benefit of the entryman’s estate, in which the soldiers’ 
additional right vested on his death by a sale of sald a ac 
by his widow and heirs. 

The facts shown in this case oafietoitiats it from the case of Price 
Fruit (86 L. D., 486), referred to in the appeal, wherein the De- 
partment held that an additional entry under said section 2306 — 
which was made subject to the unauthorized conditions mentioned 
as to residence and cultivation and was canceled because of failure to 
reside upon the land does not exhaust or satisfy the soldiers’ addi- 
tional right as involved in such entry; while in this case Brist’s addi- 
tional entry was not canceled for failure to reside upon the land 
but upon the voluntary relinquishment of the entry. It was in- 
-cumbent upon those seeking a further right of entry to show wherein 
the erroneous requirement prejudiced the right of Brist under his 
former additional homestead entry. This they have failed to do, 
_ and upon the record as made the decision “appealed from must be 
and is accordingly sunrnien : 


THOMAS M. TRIPPE. 
| Decided Tuly 17, 1911. 


MINING CLAIM—NOTICE OF APPLICATION FOR Pie peek Nab, 


Where two. newspapers are published practically the same distance from a 
tract for which patent is sought under the mining laws, both having a 
general circulation in the vicinity of the land, the register is intrusted with 
a discretion to determine which of the two is calculated to afford the widest 
‘publicity, in that vicinity, of the notice of the application for patent, and to 
designate the one so determined to best subserve that purpose, regardless of - 
the fact that the rates of the paper so designated, for publication. of the 
notice, are less reasonable than those charged by the other newspaper. | 


Avams, First Assistant Secretary: 
Thomas M. Trippe has appealed from the decisions of the Cites. | 
‘sioner of the General Land Office of January 11, 1911, and March 7, 
1911, affirming the action of the register in refusing to designate the 
Silverton Standard as a medium of publication of notice of the appli- — 
cation for patent:to the Avis lode, Survey No. 17807, Durango, Colo- 
rado, land district, and designating, instead thereof, for that purpose 
_ the Silverton. Weekly Miner. 7 . 
It appears. that the Avis.application was 8 presented by said: Trippe 
at. the local office’ November 25, 1910, and was accompanied by an 
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agreetient. with the Silverton Standard, a newspaper. published at, 
the town of Silverton, eighteen miles above the land, for the publica; | 
tion of the notice in that paper, and a request that it be designated ag 
the- medium of publication. The applicant seems to have been 
promptly notified by the register that the Silverton Weekly Miner, a 
newspaper also published at Silverton, had been designated by ni | 
for the publication of the notice, and that an agreement with that 
paper must be submitted before notice of the application would issue, 
The applicant thereupon objected to this requirement, basing his. 
. objections on one of the provisions of section 2334, Revised Statutes, 
and.the fact that the Silverton Standard was more reasonable in its. 
rates for the publication of such notices than the paper designated -by 
_ the register. The latter officer, by letter of December 3, 1910, again 
declined to designate the Standard, and insisted that an agreement 
with the Weekly Miner be e bar tied by the applicant. | 

On appeal from this action, the Commissioner, by the decisions here 
appealed from, found and held that the matter of the designation of 
newspapers fc the publication of notices of mineral application was 
one: resting in the sound. discretion of registers, and that no abuse of 
that discretion had been shown in this case. 

The appellant directs the attention of the Department to section 
9334 of the Revised See wherein it 1 1s proees among other 
things, that—_ 
the expenses of the survey et vein or ae clsiuis and the survey and sub= 
division of placer-claims: into smaller quantities than one hundred and sixty: 
acres, together with the cost of publication of notices, shall. be paid by the 
applicants, and they shall be at liberty to obtain the same at the most reasonable 


rates, and they shall also be at liberty to > employ any United States deputy: | 
surveyor to make the survey. 


It is stated by applicant that the rates of the Standard for ‘the 
publication of patent notices is 30 per cent. less than those charged 
by the Weekly Miner, designated by the register in this case, and 
that the Standard,.as well as the Weekly Miner, is a newspaper of 
_ established reputation and general circulation in the Durango land. 
district. It is urged that in view of the provisions of the:statute, 
“above quoted and-the situation above disclosed, the register. exceeded 
his authority in designating the Weekly Miner for the publication 
of the Avis notice, rather than the Standard, oe which the appli- 
cant had made he agreement. | 

Section 2325 of the Revised Statutes, under which notices of appli. 
. cation for patent to mining claims are a to be published, reads, 

-in part, as follows: — | 
| The register of the itn office, upon the filing of such application, cee field= a 
notes, notices, and affidavits, shall publish a notice that sueh application has 


been made, for the period of sixty .days,. im a. newspaper td. be by. him’ desig- 
nated as published nearest to such claim, 
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In construing this provision, Secretary Noble, in the case of Con- 
don et al. v. Mammoth Mining Co, ee rorew 15 L. D., 330, said, 
at page 334: | 


I am of the: opinion that this means that the register shall re the noties 
‘of such application in a paper to be by him. designated as being the news- 
‘paper published nearest to such claim, not by actual measurement in a direct 
- line between newspaper offices in the same town or city, but in the nearest 
‘town or city:in which a paper or papers of established character and general 
‘circulation is published. Unquestionably, under this statute; when several 
newspapers are published in the same town or city, the register may designate 
_ whichever in his judgment will best subserve the public interests and which 
- will give the widest notice to the public that the entrymen are seeking title 
to a mine. From these views it follows, that in this matter the register has 
‘some discretion in- the designation of the newspaper, as to its established 
character’ as a newspaper, its stability and general circulation and the like. 
But it is a legal discretion and in its exercise his act is certainly subject to 
review and control by your office and the Department, and where it is shown. 
that he has abused such discretion, your office, as well as the Department, 
thas the power to set aside his action in order to avoid injustice or unfair dis- 
crimination, or an ignoring of the provisions of the law and the rules and regu- - 
lations of the Department. ; | 


In his instructions to the Commissioner with respect to said pro- 
‘visions, issued February 3, 1898 (26 L. D., 145), cee Bliss 
said, at page 147: 


The Derformance of the register’s duty, anger the statute, requires ‘the. exer- 
‘cise by him of reasonable judgment and discretion, both in determining what — 
is a newspaper and in determining which of several papers is the one published 
nearest to the: claim. He should not act arbitrarily or indifferently in the 
matter, but. should be guided by the purpose of the statute in requiring pub- 
lication, which is the diffusion of information and notice respecting the appli- 
ation for patent in the vicinity of the claim and among those whose residence 
or presence in that locality hespeak: their interest in the claim or their 
‘knowledge thereof. 


This was -followed by the Goosen. with expressed. approval, of 
that portion of Condon et al. v. Mammoth 3} Mining Co., which is 


above set forth. _ 
In Pike’s Peak and Other Lodes oe LD. 981) the Department 


said, at page 286: 


The register, in the exercise of the judgment and discretion lodged in him, 
‘must determine in every instance what is a newspaper, that is, whether of 
established character and general circulation, where it is actually published, me 
its circulation in the vicinity of the mining claim involved and as compared 
‘with the like circulation of other papers of equal standing in other respects, 
and which. among all of them is published nearest the claim according to the 
listance necessary to be covered by each to reach the neighborhood of the 
latter—all within the intent and meaning of the statute and to promote to the 
“utmost its object, “ which is the diffusion of information and notice respecting 
the application for patent in the vicinity of the claim and among those whose — 
residence or presence in’ that locality bespeak thelr interest in the claim or 

their knowledge thereof.” 
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From the ieceioas: and instructions above cited, it is clear that in 
a case like the one at bar, where it appears that two newspapers are— 
published practically: i same distance from the tract for which 
patent is sought under the mining laws, both being papers having a 
general circulation in the vicinity of the land, the register is 1n- 
trusted with a discretion to determine which of the two is calculated 


to afford the widest publicity in. that vicinity, of the notice, and to. — 


designate the one so determined to best subserve that purpose; and 
this must be true even though the rates of the paper so designated are 
less reasonable than those charged by the other paper. a 
There are no facts here presented from which it can be eee ae - 
that the publication of the notice of the Avis application in the Sil-— 
verton Weekly Miner, the paper designated by the register, would 
- not.afford a wider’ publicity in the vicinity of the claim, of the 
notice; than would the publication thereof in the Silverton Stand- — 
ard, which the applicant seeks to have designated. In the absence 
of such a showing, the Department 1s unable | to find that in this case - 
there has been any abuse of ‘the discretion lodged in the register. 
No reason appears, therefore, to disturb the decision appealed from, 
and it is accordingly ciaied | 


SAAVI STORAASLI. 
“Decided July 18, 1911. 


ENLARGED HoMESTEAD—QUALIFICATION. OF ENTRYMAN. — 

he right to make enlarged homestead entry under section 1 of the act of 
February 19,-1909, is confined to persons qualified to make entry under 
the homestead laws of the United States; and one who acquired title under 
the general homestead law to a technical quarter-section, even though 
containing slightly less than 160 acres, is not entitled to make entry under 
section 1 of the enlarged homestead act. 2 . | 


Avams, First. Assistant Secretary ¢. 


. Saavi ‘Storaasli has appealed from the decision of iia Commis- | 
sioner of the General Land Office, dated February 23, 1911, holding 
_ for cancellation his homestead entry 012098, made May 12, 1910, 
under the enlarged homestead ae eDDEee February 19, 1909 (35 
Stat., 639), for lots 1 and 2, E. NW. 3 ee Sec. 18, T. 36 N., R. 56 E., - 
C. M. , Glasgow, Montana. | 
| The adverse action taken was incident: to an sopliesean filed by 
appellant August 1, 1910, to amend said entry so as to embrace the | 
N. 4 SW. 4, SE. 4 SW. 4 , and SW. 4 NE. 4, of said section, and re- 
jected on the ground that the land applied for was vacant at the date 
(May 12, 1910) he made said homestead entry. 
95464" —VOL 401118 
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Action at same time was taken on said homestead entry and the 
same held for cancellation as erroneously allowed, it appearing that 
claimant, on May 18, 1896, made homestead entry No. 318, at Crooks- 
ton, Minnesota, for the S. 4 NE. 4, and lots 1 and 2, Sec. 4, T. 151:°N,, 
R. 40: W.., containing 157.83 acres, on which final certificate No. 493 
issued J uly 17, 1902; that by this entry he had exhausted his home- 
stead right. He was given thirty days to show cause wey his mee 
- should not be canceled. 

While disclaiming to know the law as to his rights aden: the 
enlarged homestead act, supra, appellant undertakes to show why his 
entry should not be canceled by referring to a letter of the Assistant 
Commissioner of the General Land Office, dated April 30, 1910, 
answering a letter of inquiry on that question,» ‘That. letter dead 
as follows: | | 
Mr. F. A. LEONARD, 

Noonan, North Dekota. 

Siz: In response to your letter of March 31, 1910, I have to advise you that 
_ a person who has made a homestead entry for 157 acres, and acquired title to 
the same and has made no other entry, may, if otherwise qualified, make an 
entry under the act of February 19, 1909, for 320 acres. He could not make 
an entry for 3 acres and in addition thereto one for 320 acres. 

Claimant states in an affidavit that before receiving the letter just 
quoted and before making the homestead entry 012098, May 12, 1910, 
he sought advice in the premises, and was given certain information, 
all of which appears in his affidavit, as follows: | 

That when the law of February 19th, 1909 (enlarged, homestead act), be- 
came a law, I was informed by someone that I had a right to file upon 
another homestead under the provisions of the said law of February 19, 1909, 


because of the fact that I was still a qualified homesteader to the extent of 
2.67 acres. That subsequent to the time of receiving the aforesaid information 


I made inquiry concerning the matter of two U. 8. Commissioners, to wit, Albert... 


R. Chapman of Plenty wood,. Montana, ‘and Oluf Bergh, of Redstone, Montana. 
That I also made inquiry ‘dt the U. S. Land Office at ‘Minot, North Dakota, 
from the register and receiver at the said Land Office at Minot, and they 
also informed me that I had no rights at all any more. That the said U. &. 
Commissioners at Plentywood and Redstone, Montana, informed me that I 
may have a right to only 160 acres if I had any rights at all. 


_ Thereupon, on May 12, 1910, he made the entry which has been 
held for cancellation by the Commissioner. Later, on receiving the 
letter quoted above, he made application, August 1, 1910, to amend 
his entry so as to embrace 320 acres. 


It thus appears that he was in doubt whether’ he: was a‘ qualified. — 


entryman under the enlarged homestead act; he sought advice and 
information in the matter and was pounced and advised by the 
register and receiver at Minot that he was not, and that his rights 
had been.exhausted; and by two United States Commissioners in 
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Montana that he “may have a right to only 160 acres if he had any 
rights at all.” Clearly the effect of this information and advice to 
any prudent.man would be that he had no right to enter—that he 
was not a qualified entryman. Nevertheless, on the face of such © 
advice, he proceeded to make the entry. He moved to the land 

entered, July 3, 1910, and later, on August 1, 1910, applied to make 

the additional entry, ‘for 160 acres. | 

He now complains that he has incurred an “expense of some $500— 
in establishing himself and family upon the tract entered. 

- It was of doubtful propriety for the Assistant Commissioner te 
give the information asked for (a hypothetical question ) in the ab- 
sence of application to enter, but, however this may be, it does not 
Justify this Department, charged ‘with the duty of disposing of the 
public lands in the manner provided by law, to dispose of them con- 
trary to the express provisions of that law. | 

Moreover, the record fails to disclose any equities in favor of this 
entryman. In moving to the land entered and expending money on 
improvements, he did so in the face of advice that he was not a 
qualified entryman; and, it will be observed, that the money was ex- 
pended in connection with an entry made independently. of the ad- 
vice from the Assistant Commissioner. Claimant, therefore cannot 
escape the responsibility for that loss. 

The only question in this case is whether claimant was a a, qualified 
entryman at date, May 12, 1910, his entry was allowed; for the right 
ef entry under the enlarged honiestead act, supra, 18 sanened by sec- 
tion 1 thereof to a person “who is a qualified entryman under the 
homestead laws of the United States.” 

The lands subject to entry in the nine states and territories aan 


-in the act are supposedly arid or semiarid and “nonirrigable,” and 
must have been designated by the Secretary of the Interior as not, in 


his opinion, susceptible of irrigation ata reasonable cost from any 
known source of water supply. Applicants duly qualified are per- 
mitted to enter 320 acres or less of such lands, or by section 3 of said 
act, if one has an existing entry of the character described in the act, 
upon which final proof has not been made, he may make entry a 
contiguous lands, which, with lands already ‘éntered, shall not exceed 
3820 acres. It follows, that if appellant herein was a qualified entry- 
man at date of the entry under consideration herein, he is by the very 
terms of the act entitled to an entry of 320 ¢ acres, all other conditions. 
having been met. 
But,. he had, prior to.his application. as. above: spec: utes the : 
| Ctookstor, Minnesota, entry for a technical quarter- ceeetion of land. 
He had a five-year pasidenios: submitted final proof, certificate was 
given and patent duly issued oe June 1, 1903. There is no 
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claim that he comes under any of the exceptions allowing the right 
to make second homestead entry. | | 
Section 2306, Revised Statutes, allows what are magually denomi- 
nated soldiers’ additions! homestead rights consisting of an acreage 
of land to make up a deficiency where ‘the soldier, sailor or marine, 
had made entry for less than 160 acres. These rights are always 
measured by an exact deficiency in acres and are in no sense analogous 
to the general homestead right conferred by section 2289, move 
Statutes. 
__. When claimant made the Minnesota entry for a enmical quarter- | 
section of land, and after five years’ residence thereon obtained title 
| thereto, he Behausted: his homestead right. The fact that the land © 
thus patented lacked a little more than two acres of making 160 
| acres; did not give him the status of a qualified homestead entryman 
r the right to enter under. the enlarged homestead act an additional 
300 acres of land. | | | 
The action appealed from i is affirmed. 


| ‘LOUISA | WALTERS. 
medion July 18, 1914. 


INDIAN ALLOTMENT——ACTS OF March 8, 1909, AND Tome 25, 1910. 


. Applications for allotment on the public domain filed under the act of 
“March 3, 1909, and not approved at the date of the act of June 25, 1910, 
_Tepealing ‘the act. of 1909, must be rejected. 


| gers ‘First Assistant Secretary: . : 

. Appeal has. been filed on behalf of Ties Walters, minor child of 
Charlotte K. Sherer, a White Earth Indian, from decision of the 
General Land Office dated November 12, 1910, rejecting her appli- 

cation, numbered. ee filed June 8, 1910, for unsurveyed land | 
described as the SE. 4 of Sec. 15, T. 34 N., R. 33 E., Glasgow, | 
Montana, under the act of March 3, 1909 ae Stat., (81, 782). which 
provided— 7 


- That the Secretary of the Interior be, and he hereby is, authorized, under 
the direction of the President, to allct any Indian on the public domain who 
has not her etofore received an allotment, in such areas as he may deem proper, 

not to exceed, however, eighty acres of agricultural or one-hundred and sixty 
acer es. of grazing land to any one Indian, such allotment to be made and patent. 
therefor issued in accordance with the provisions of the act of February eighth, © 
eighteen hundred and eighty-seven (Twenty-fourth Statutes: at Large, three 
hundred. and eighty-eight). 


| “The act of March 3, 1909, was ‘repealed = section 17 of the act sé 
Tare. 25, 1910 (36 Stat., Bb5, 859), without a saving clause as to 


in previously filed applications. 
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| isis 3, 1910, the Depavondat approved a holding of. tie Gen: 
eral Land Office at applications filed under the act of March 38, 


1909, and not approved should be rejected. This holding was on the. a 


eroand that such applications being still inchoate at the date of the 
act repealing the provisions of law under which they were made, and 
in the absence of a saving clause im the repealing act, authority no 
longer existed to allow ach applications and applicants were in 
id holding required to stand on their rights, af any, ander the 
general allotment: act. 7 

‘The action taken in this class of cases is in accordance with well- : 
known canons of statutory construction : 


The general rule is that when an act of the’ eistatare is repealed without a 
saving clause, it is considered, except as to transactions passed and closed, 
as though it had never. existed.—Rights depending on a statute and still in-: 
choate, not perfected by final judgment or reduced to possession, are lost by 
repeal or expiration of the statute——-Powers derived wholly from a. statute 
are extinguished by its repeal. _All acts done under a Statute whilst it was in 
force are good; and if a proceeding is in progress, in fieri, when the statute is 
repealed, and the powers it confers cease, it fails, for it cannot be. pursued, 
[Lewis’ Sutherland Statutory Construction, Vol. 1, Sections 282, 283, 285 ; and 
Boud v. United States (181 Fed. Rep., 613.]. 


The decision of the General Land Office herein, ‘rejecting ¢ the ap- 
plication of Louisa. Walters, 1s hereby afiirmed. 


HARRIN GTON ET AL. v. CLARKE. 
- Decided July Qh, 191. 


PRACTICE—J OINT APPEAL BY eee ContTEsTANTS. 


' Where there are several independent contestants, without any aoiinuaite: of 
interest, each asserting a separate, distinct, and individual right of. con: 
test against a different tract embraced in the same forest lieu selection, and — 
all charging invalidity of the common base upon which the selection as. to | 

all the tracts rests, they are not entitled to unite in a joint appeal from 
rejection of their. several applications to contest, but am should file a 
separate and distinct appeal, 


ConTEST AGAINST Forest Lirv SisLECTION—PREFERENCE RieHT. 


There is no statutory right of contest against a forest lieu selection under the 
act. of June 4, 1897, and no preference right of entry accrues upon i a . 
tion of such al selection as result of a_ contest. ee ee oe 


Contust AcarNnst Fouust Liev Sarkormn—= Disdeer0N. OF  Chuaeeiona. 

. While. the. Commissioner of the General Land ‘Office ‘may; :in tis: discretion, : 

. avail himself of the.aid ofa contestant, to determine the validity ‘or inva- 

. . lidity of a forest. lieu-selection,- yet his: refusal to accept: such: aid is not the 

.. denial. of a.degal-right,. and-his exercise. .of diseretion: -in:: ‘such matter, will. 

_: mot be controlled. -by .the Department unless: _abise . thereof: is;. saa an: 
parent. 
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eae First Assistant Seoretars: 

- By letter.of May 10, 1911, the Commissioner of the General Land 
Office transmitted to thie Deparment the joint appeal of William A. 
‘Harrington, Milton EK. Brilliard and George H. Watrous from the 
_ separate decisions of said office rejecting the respective applications 

_ of appellants to contest forest lieu selection of the SE. 4, SW. 4, and 
NW. $ of Sec. 17, T. 6 N., R. 5 E., Vancouver, Washington, made by 

€. W. Clarke, under the act of June 4, 1897 (30 Stat., 86), in lieu of 
lands within the Pine Mountain and Zaca Lake forest reserves. , 
Harrington applied to contest said section 17 as to the SE. 4; Bril- 

liard applied to contest as to the NW. 4, and Watrous as to the SW. 4 


+. None of the contestants alleges any prior right to the land selected, 


but each seeks to secure a preference right of entry by securing the 
cancellation of a part of the selection respectively contested. 

There is no community of interests between said contestants. 
Each is asserting an individual right of contest against a different 
tract of land. The same ground of contest is alleged in each case, 
to wit, the invalidity of the base common to said selections. While 
a decision in one case will necessarily control the decision in the 
others, the interest of each contestant is independent and distinct 
from the other, and, for that, reason, the joint appeal might be prop- 
erly dismissed. 

But, independent of this, there is no statutory eke of contest in 
such cases and no preference right-of entry can be acquired upon the 
cancellation of the selection made under the act of June 4, 1897, as 
the result of contest. 

Although the Commissioner may wal himself of the aid of a con- 
testant in determining the validity or invalidity of a lieu land selec- — 
tion, his refusal to accept such aid is not the denial of a legal right, 
and his exercise of discretion in such matters will not be controlled 
by the Department unless it is clearly apparent that it has been 
abused. . | 

The decision of the Commissioner is affirmed. 


| §$TOCK OIL COMPANY. 
Decided ty 29, 1911. . 


MINING, CLaim—PAaTENT PROCEEDINGS— VERIFICATION OF APPLIC ATION AND 
PROOFS. | | | 
‘Kyen if. it be conceded that the act of June 29, 1906, amending section 558 
of the Code of the District of Columbia, and declaring “that no notary 
public shall be authorized to take acknowledgments, administer oaths, 
certify papers, or perform any official acts in connection with matters in 
-yhich he is employed as counsel, attorney, or agent, or in which he may be 
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in any way interested before any of the Departments aforesaid,” is appli- 
cable outside of the District of Columbia, the mere fact that an application 
for patent to a mining claim, and the affidavit of posting of notice on the | 
land, were verified before. a. notary public who was one of the attorneys 
for the claimant in prosecuting the patent proceedings, does not render 
them absolutely null and void, but voidable only, and, where there is no 
question as to the fact of notice, they are subject to amendment; and, 
when amended to conform to the requirements of the law and regulations, 
entry allowed upon the voidable affidavits may be permitted to stand. 


CoNFLICTING DECISION OVERRULED. | 
El Paso Brick Co., 37 L. D., 155, overruled, in so-far as in conflict. 


ADAMS, First Assistant Secretary: 


This is an appeal by the Stock Oil Sonsins from the decision. 
of the Commissioner of the General Land Office, dated January 10, 
— «911, holding for rejection its application for patent to the Zeta oil 
placer mining claim, embracing the NE. 4, Sec. 25, T. 40 N., R. 79 W., 
Douglas, Woominz land district, for the reason that the proof of 
posting upon the land and the aeanea den for patent were verified 
before a notary public who was one of the attorneys for the company 
in prosecuting its application proceedings, and that new affidavits, 

duly executed, could not be filed mune pro tune to cure such defects. 
Numerous departmental decisions are cited by the Commissioner 
in support of his holding, and under such authority the decision re- 
jecting the application is not unwarranted. 

In the briefs accompanying the appeal it is cintshidstt that the 
affidavits mentioned were not null and void, but were at most voida- 
ble and can be amended and the defect eared nune pro tune. | 

In view of the contentions urged by counsel, the Department has 
been persuaded to enter upon a careful reexamination of the ques-_ 
tion, notwithstanding the course of the later decisions, with a view 
_to ascertaining whether a more rigid interpretation of the letter of 
the statute has not been indulged than i is warranted by a due regard 


for the purpose and spirit of the mining laws and the legislative 


intent expressed therein. | 
_ Section 2325 of the Revised ‘Statutes requires that the application 


Oa for: patent for. a mining. claiin shall. be under oath, and that the 


: evidence. of. posting. of. notice upon the claim shall be § “an affidavit 

of at least two persons that such notice has been duly posted.” Sec- - 
tion 2335 of the Revised Statutes provides that all affidavits required | 
under the mining laws may be verified before any officer authorized 
to administer oaths within the land district. 

The basis for holding that the attorney for the opleany is dis- 
qualified from acting as a notary. is found in the act of June 29, 
1906 (34 Stat., 622), which is an act. amendatory of section 558 of 
the Code of the District of Columbia, but which is contended to be 
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applicable.in certain of its features to notaries outside of the Dis- 
trict of Columbia. . The act cited concludes as follows | 

That no notary public shall be authorized to take sehiowiedanente. ad- 
minister oaths, certify papers, or perform any official acts in connection with 
matters in which he is employed as counsel, attorney, or agent, or in which 
be may be in any way interested before any of the Departments aforesaid. 

The position contended for is that the provisions of the mining 
statute in regard to the verifications in question were mandatory and 
jurisdictional, and that where the preliminary affidavits were not 
verified in accordance therewith the defect was fatal and left the | 
land department absolutely without power to entertain or proceed _ 
with the patent application. | 

It may be observed that the mining laws were enacted for the 
purpose of developing the mineral resources of the public domain. 
In the construction of statutes, among others, the following principle 
of interpretation has been laid down by the authorities: 


Those directions which are not of the essence of the thing to be done, but 
which are given with a view merely to the proper, orderly and prompt conduct 
of the business, and by the failure to obey which the rights of those interested 
will not be prejudiced, are not commonly to be regarded as mandatory ; and if 
the act is performed, but not.in the time or in the precise mode indicated, it 
will still be sufficient, if that which is done accomplishes the substantial pur- 
pose of the statute. [Sutherland on Statutory Construction, section 447.] 

In general, statutes directing the mode of proceeding by public officers are 
deemed advisory, and strict compliance with their detailed provisions is not. 
indispensable to the validity of the proceedings themselves, unless a contrary 
intention can be clearly gathered from the statute construed in the light of 
other rules of interpretation. ae on the Interpretation of oe a para- 


graph 437.]. . 

The Supreme Court of anes in an early case, J ones ¥. State (ie 
Kans., 273, 279), said: | 

In other words, unless a fair. ecco the statute shows that the legis- 


ature intended compliance with the provision in relation to the manner to be 
essential to the validity of the proceeding, it is ‘to be regarded as peter 


merely. 
A search among reported. cases upon analogous ustitnet has been | 
made and many decisions are found in which the above principle of | 
construction has been invoked and applied. In the case of Cooper v. 
Reynolds (10 Wall., 308, 319), where, in a collateral suit a judgment’ 
under which realty had heen sold pursuant to constructive notice and 
attachment was attacked as “ void,” the Supreme Court said: 
If the writ of attachment is the lawful writ of the court, issued in proper ae 
under the seal of the court, and if 16-18 by. the proper officer levied: upon: prop- 
7 erty liable to attachment, when such a writ is returned, into court, the power of, 
: _othe court over the res is established. The affidavit ig the preliminary to issuing” 


“the writ: It niay be’a defective’ affidavit, or: ‘possibly ‘the officer wliose*duty’ sit: 
is to issue: the writ may have failed - in some manner to observe all a requis 
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formalities; but the writ being issued and levied, the affidavit has served’ its pur- 
pose, and, though a revisory court might see in some such departure from the 
strict direction of the statute sufficient error to reverse the judgment, we are 
unable to see how that can deprive the court of the jurisdiction acquired = 
. the writ levied upon defendant’s proper ty. 

So also of the publication of notice. It is the duty. of the court to “indee an 
publication, and to see that it has been properly made, and, undoubtedly, if 
there has been no such pupa a court of errors oe rever se the judg-— 
ment. : 

But when the writ has been issued, the property seized, and that property. | 
‘been condemned and sold, we can not hold that the court had no unemenen for 
want of a sufficient publication of notice.. 


In the case of E aos aia v. Flannagan aM U.LS., 648) the court 
_. held (syllabus) > 


‘Leave to amend the affidavit, by inserting a new ground for an attachment 
sued out in Mississippi, is not the subject of a valid Soy, it not appearing: 
that the defendant. was thereby prejudiced. 


In the case of Tilton e¢ al. v. Cofield et ae (93 ur S., 163, , 166), 3 
reference to the judicial power of courts to eee amendments, the 
Supreme Court of the United States said: 


Allowing amendments is incidental to the exercise of all judicial power, and.- 
_ is indispensable to the ends of justice. Usually, to permit or refuse, rests in 
the discretion of the court; and the result in either case is not assignable for: 
error, This subject was fully examined in Tiernan’s Executors v. Woodruff,. - 
5 McLean, 185. It is there shown, that both in the English and American courts. 
amendments have been allowed in well-considered cases, for the purpose of in-: 
troducing into the suit a new and independent cause of action. This was going 
further than the court went in permitting the amendments made by the appel- 
lants. It has also been held, upon full consideration, that “courts have the. 
power to amend their process and records, notwithstanding such amendment; 
may affect existing rights.” Greene v. Cole, 13 Ired. Law, 425. 

Where no local statute or rule of local law is involved, the power to maicnal 
is the same in attachment suits as in others. Cases of this kind, too numerous. 
‘to be cited, may. be found, in which amendments in the most important partic- 
 ulars ‘were permitted to be made. We refer to some of these adjudications. 
- McKnight v. Strong, 25 Arkansas, 212; Talcott v. Rosenbury, 8 Abb. Pr. N. Sy: 
287 ; Vanderheyden v,.Gary, 3 How. Pr., 367; Tully v. Herrin, 44 Miss., 627; 
Wadsworth v. Cheeney, 18 Iowa, 576; Jackson v. Stanley, 2 Ala., 826; Winkle vi. 
Stevens, 9 Iowa, 264; ‘Wood v. Squires, 28: Mo., 897; Scott v. Macy, 8 Ala., 250; 
Johnson V. Huntington, 13, Conn., AT. 


In the Wisconsin. case of Sueterlee v. ‘Sir (057 Wis, 387), a. ae | 
thent was attacked, upon appeal, because no evidence of construc-. 
tive notice’ by publication and posting was included in the record. 

when judgment was entered. or ‘when the aDEee was taken, and it 
was there said : | dete EEE 

It is further claimed, ‘that the seeoia does -not contain any. ie proof of the 
publication of the summons. Publication of the summons was in fact legally: 


made, but, through inadvertence, the affidavits of publication and of posting of - 
the ‘summons and “complaint were not’ filed at: the tinie quderoett was entered. 


_ 
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The court, upon motion, allowed this proof to be supplied after the appeal was 
taken, and that those affidavits might be filed as of the day the judgment was 
entered. We suppose it was entirely competent for the court te supply this — 
omission.... The only question is, as to what effect the supplying this proof 
should have upon the appeal. We think the only effect would be-to give the 
appellant the right to dismiss the appeal without costs. It certainly can fur- 
nish no ground for reversing the judgment. The record shows proper publica- 
tion of the summons, and that the court had acquired jurisdiction. 


In Swearingen v.. Howser (14 Pac., 486) the Supreme Court of 
Kansas held that the district court erred in ordering the dissolution 
of an attachment where the attachment affidavit was verified before 
the plaintifi’s attorney acting as notary, the Kansas code providing 
that the officer before whorn depositions (affidavits) are taken must 
not be a relative or attorney of either party, or otherwise interested 
in the event of the action or proceeding, and where at the hearing on 
motion to dissolve, an amended affidavit, properly verified, was pre- 
sented. The court held that the attachment affidavit originally filed 
was at most only voidable and was capable of being amended. 

In the case of Pierce v. Butters (21 Kans., 124, 129) it was said: 


The affidavit of publication and the publication together were sufficient in 
this case to bring the defendants into court. Such affidavit and publication were - 
at most only voidable; and as the affidavit for publication and the affidavit in 
proof of publication were both amended and made sufficient before either of the 
affidavits or the publication was set aside or voided, neither of them will now 
be set aside or voided. That is, the first affidavit was defective, but not void. 
The publication of the notice taken by itself was regular and valid, but taken 
in connection with the affidavit for publication, was irregular and yoidable, but 
not void. The service, therefore, though defective, was sufficient until set 
aside by some direct proceeding instituted for that purpose. If the first affi- 
davit or the publication of notice had been void, then the proceedings could 
not have been amended. For where defendants are not brought into court by 
the original proceedings, then no amendments can be made that will bring them 
into court, and the proceedings will remain void. | 


In the case of Long v. Fife (45 Kans., 271), an action against a 
nonresident prosecuted by attachment, ike court held that the affida-— 
vit for publication might be amended and, when so amended, re- 
lated back to the commencement of the action: : 

In the case of Harrison v. Beard. (30 Kans., 532) the court said 
that the affidavit for service by publication was defective and insuffi- 
_ cient but not void, and that-the plaintiff, even after judgment, was 
entitled, by leave of the court, to make the affidavit good by suffi- 
cient aeeaniche | 

In the case of Burr v. Seymour (43 Minn. , 401) the court held that 
a defective affidavit of publication of summons might be cured by | 
allowing the proper ane of publication to be filed nuUne pro tune, 
saying: 

The jurisdiction. of the shut: was acquired by the fact of service and not 1m 7 
the proof of it filed. . 
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In the case of Johnson v. Puritan M. & M. Co. (47 Pac., 337, 340) 
the Supreme Court of Montana held that, under a statute requiring 
petitions (the initial pleadings) in civil actions to be verified, a judg- 
ment by default, in a case where the petition was entirely without 
verification, was good as against collateral attack, and that the want 
of such verification was not a jurisdictional flaw and did not render 
the judgment void. 

In bankruptcy proceedings it was held, hi re Rpponeery (5 Fed., 
‘783, 787, 789) : 


Jurisdiction does not depend. - upon the manner or ‘the method of verifying . 
either the petition or proofs of debt. 
% % ee x x * * 
It follows, from this view, that any irregularity in verifying the petition, or 
the debts of the petitioning creditors, may be amended, nune pro tune, if any . 
amendment is deemed necessary to make: the proceedings regular. . 


Many other decisions from the courts might be cited wherein the 
principle of allowing amendment to voidable pleadings has been laid 
down, but the above are deemed amply sufficient for present purposes. 

In this connection, then, it may be observed that in the procedure 
under the mining laws the “application for patent” bears. a close 
analogy to the initial pleading—declaration, petition, complaint, or 
otherwise as it may. be styled in the several jurisdictions—in a judi- 
cial proceeding. Again, the published and posted notice of the ap- 
plication is “ process; ” and the preliminary affidavit of the posting 
of the notice and plat upon a mining claim, and proof of the pub- 
lication and of continuous posting of the notice, correspond in legal 
effect to the sheriff’s or marshal’s return where personal service has - 
been had, or to the preliminary affidavits and the proofs of publica- 
tion, ree where in appropriate cases substituted service has been 
resorted to. To refuse to give to the rules governing the elements of 
a court’s jurisdiction the equivalent force and effect with respect to 
the foundations of the jurisdiction of the land department to enter- 
tain and proceed with an application for mineral patent, would be to 
require in the latter a greater degree of. strictness than exists in 
judicial proceedings, This is deemed both unreasonable and un- 
necessary. 

In his work on Mines, second edition, Mr. Lindley has this to say: 


Sec. 680. AS the land department is a special tribunal, charged with the 
administration of the public land laws, exercising not only executive but judi-— 


-. gial powers, an application to obtain a patent addressed to that tribunal should — 


recite all facts necessary to show jurisdiction in the Department to convey the 
particular tract applied for to the particular individual applying for it. . , 
A petition or application thus framed presents a foundation for such corrobora- 
tive evidence as is required by the rules. . . . The proceedings by which its 
- jurisdiction is invoked should be conducted fairly on the line of provect mgs 
in-rem in courts of common law or equity jurisdiction. . . . 
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‘See. 718. The proceedings by which the patent for a mining claim is obtained ~ 
are essentially in rem, and are binding upon all the world so far as any un- 
presented adverse claim is concerned. 


They are judicial. The publication and posting of tiotice of the application 
for patent is a process which brings all adverse claimants into court—a sum- 
mons to all persons whose interests may be affected by the issuance of a patent 
to the tract applied for, to appear and file their adverse claims. 

An examination of the reported decisions of the Department in 
regard to entries other than under the mining law discloses the same 
spirit of liberality as is set forth in the above-cited decisions. 

In the case of Fidelo C. Sharp (35 L. D., 17 9) it was held (sylla- | 
7 bus) : | | 

A homestead entry allowed upon an application executed outside the land 
district wherein the land is located is not for that reason void, but voidable 

merely. 

-- ‘See also Gisaes v. Smith (09 T L. D. 486), ee a homestead 
application, | 

--In the case of Michael Leahy (2 L. D.. 114) it was held that the 
preliminary preemption affidavit should be executed within the dis- 
trict.in which the land is situated, but where not so made an entry 
may be equitably confirmed even where such affidavit was not in fact. 
amended. See, also, Orvis v. Boren (17 L. D., 90). 

In the case of Daniel C. Boomer (18 L. D., , 364) the same prin- 
ciple was applied to desert-land application papers executed outside 
of the county where the land was situated and outside the land dis« 
trict. In regard to a timber-culture entry in the case of Brox v: 
Tobias (17 L. D., 400), where the preliminary affidavit was executed. 
outside the aasnact and the State, the same was held to be not void 
but voidable, and amendment was permitted. 

In the case of Johnston v. Bane (27 L. D 156) it was held 


hs (syllabus) : 


The failure of an applicant for the right of euehtes to sign his application is: 
not a fatal defect, where the accompanying affidavits are properly executed}. 
and the local office in such a case should suspend action on the application, and. 
allow the applicant a reasonable time within which to cure the defect. | 


In the case of Bright v. Elkhorn Mining Co. (9 L. D., 503, B05) ; 
one which is substantially on all fours with the case at bar, Secretary 
Noble, among other things, in his decision of October 26,.1889, said: 


. It is claimed..by counsel for the protestants in: their brief, that the affidavit: 
of A. F. Bright and J. L: Smith, as to the posting of such plat and’ notice 
filed' in the local office in obedience to the requirement ‘of section 2325 of the 
Revised.. Statutes, was void and without: legal effect, because madé before a. 
notary public (one John H.. Shober), who, it-is alleged, was at the time of 
taking: the: eae aeETOEney: Aor: the. COmpAL Ys: and ‘also interested penne in 
the claim. :: a 

ee that at the. date: of said affidavit’ Shober’-was intérested:: -pectini= 
arily in the claim in controversy, and was the general attorney for the Elkhorn 
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Mining Company in all matters relative to its interests in respect of said 
claim, can it be reasonably contended that these facts, presented at this late 
day, should avail the protestants to secure the cancellation of the entry in 
question? I think not. It seems to me that if said affidavit were technically 
defective for the- reasons stated, admitting them to be founded on fact, the; 
proper time to have taken advantage of such defect was when the affidavit was 

presented and filed for action thereon by the local officers, and before the entry 
- Was IMade. It is too late, in my judgment, to raise the question . of ‘such sup- - 
posed defect, which, if indeed a defect at all, is purely technical in its nature, 
after the affidavit has been acted upon by the local office and the entry allowed. 
It should be borue in mind that it is the fact of posting the plat and. notice on. 
_ the claim, that forms in part the basis of the applicants’ claim for patent. The 
affidavit is, more properly speaking, the means prescribed by which the fact 
of such posting is to be shown. The provision of the statute, in respect to such 
affidavit, is, that after the applicant for patent shall have posted the plat of . 
- his claim and notice of his application, as required, he “shall file an affidavit 
of at least two persons that such ‘notice has been duly posted. ” . It was evidently 
the intention of Congress, by this provision, to prescribe what should be.-offered 
by, the applicant, and accepted by the Government, as ex parte proof of the act | 
of posting, and also the manner in which such proof. should be presented. . In 
this case: the directions of the statute in this respect were strictly : ‘followed. 
The affidavit filed,. being in-all respects, therefore, in due form, was- accepted by 
the officers of the Government and the entry allowed without objection being 
made, * * * There can be no question, in my judgment, even admitting the 
* affidavit to have been originally defective in respect of the points named, that 
the entry attacked must be sustained, At most the defects charged could have 
rendered the affidavit’ voidable only, and not. void absolutely, and it is too late, 
after the purposes of the affidavit have been fully accomplished, as in this 
ease, to raise with avail the question of the defects claimed, conceding. them to 
be such. 


In the’ case at bar the application, as. exeuated, and its accompany- | 
ing affidavit of posting were received and acted upon by the local 
officers as sufficient, and responsive to the notice thereupon issued 
an adverse claim was filed, pursuant to which suit was seasonably 
instituted and prosecuted to judgment in favor of the applicant, com- 
pany. Mineral entry was allowed November 22, 1910. Since then 
the patent application and the affidavits which have ‘been called in 
question have been superseded in the record by others so executed 
as to conform to the requirements of the law, as they have been’ 
interpreted, and with the regulations. thereunder, and with. these. 
amendments the record is now complete and correct in that respect. 

In view of the facts disclosed and the authorities: cited, the De- 
partment is of opinion that the rejection of the. application would 
result in an unnecessary hardship and delay and is not demanded 
by any interests either of the Government. or any possible adverse 
parties. a ae 3 

The rule sia in the foregoing authorities -is not, haweren 
to be considered as encouraging or condoning a lax Beeranie of 
the specific provisions of the mining laws, and ‘whenever substantial | 
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defects of the character in question occur, apart from whatever ad- 
vantage might seasonably be taken of them by those claiming 
adversely, the parties interested must assume the burden of their 
correction. The desired result will be materially aided if the local 
officers are careful to scrutinize each application for patent as it is 
presented and permit none to proceed further except it and the 
| accompanying papers are found to be, or shall be made, regular. 
The Department accordingly holds that, even if it be conceded 
that the statute. quoted is applicable eatside of the District of 
~ Columbia, there being no question as to the fact of notice, the verifi- 
cation of the application and affidavits is properly subject to amend- 
-. ment, and in this case that has been done. In so far, therefore, as 
the case of El Paso Brick Company (387 L. D., 155), and others to 
the same effect, are inconsistent with the views and conclusion above 
expressed: and reached. they are hereby overruled and superseded. 
‘In the absence of other objections, the Stock Oil Company’s appli- 
cation for patent and the entry will be allowed to proceed in due 
course. The Commissioner’s decision herein, to the contrary, 1s. 
reversed, 


OSCAR 0. REEG. 
Decided July 81, 1911. 


* Homestrap ENTRY—VuESTING oF RicHT—FoRFEITURE OF TITLE. 

The initial homestead entry is merely a declaration of intention to acquire 

title to the land by performing the conditions required by the homestead 
laws, and protects the entryman as against the intrusion of other settlers, 
but as against the government his right is only conditional and inchoate; 
and until proof that he has fulfilled the conditions required by the home- 
stead laws, and is entitled to patent, has been submitted, and final cer- 
tificate issued, no right vests in claimant as against the government; and 

. prior to the vesting of such right the rule that a forfeiture of title should 
not be declared except upon clear, positive, and conngne Be has no 


application. 


Hounerns Law ConremMpPLates Bona Fipe AGRICULTURAL HOME, 


The object of the homestead laws is the donation of public lands to persons 
' seeking to establish and maintain agricultural homes thereon, conditioned 
‘upon actual occupancy of the same as a home, and cultivation and improve- 
ment of the land; and mere occasional visits to the claim do not meet the 
requirements of the law. | | 


Apans, Forst nea Secretary: 

This is a motion for rehearing of the decision’ of the Department of 
April 26, 1911, affirming the decision of the General Land Office 
holding for cancellation the homestead entry of Oscar O. Reeg of the 
SE. 4 SE. 4, Sec. 7, N. $ NE. 4, NE. ae 4, See. 18, ‘T. 10 N., R. 15 
E., Sacramento, California. | 
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- Reeg made entry June 9, 1902. He submitted final proof October 
21, 1907, but final certificate was withheld upon a protest by the For- — 
-est Service, the entry, at the date of said proof, being included within. 

the limits of a national forest. An officer of the Forest Service filed 


-. charges against said entry to the effect that the entryman had never © 


- resided upon the land and had failed to comply with the homestead 

law in other respects. Upon those charges a hearing was had. © 
The General Land Office found that claimant had not in good faith 

established and maintained a residence on the land. The decision 


complained of affirmed that finding, which was based Oey upon the 


testimony taken at the hearing. : 

It is insisted by counsel for claimant that this was a proceeding to 
enforce forfeiture of the entry, and that the rule which requires 
strict and positive proof to secure a forfeiture was not observed 1 in 
arriving at such conclusion. 

But that rule has no application 4 to the facts in this case for the 
reason that there was no final entry to forfeit. Not only had no final 
certificate been issued, but final proof had not even been considered 
by the local officers when the hearing was ordered. The initial entry 
was merely a declaration of intention to acquire title to ‘the land by 
performing the conditions required by the homestead laws. By such 
entry a settler is protected against intrusion by other settlers, but as 
against the Government his right is only conditional and inchoate. 
Whitney v. Taylor (158 er §$., 85, 95); Frisbie Vs. Whitey (9 
Wall., 187 ). 

To acquire any right against the Government by such filing or 
entry, it is incumbent upon a claimant to establish by sufficient proof, 
to the satisfaction of the land department, which may prescribe the 
character of such proof and the manner of its submission, that he 


has fulfilled the conditions required. by the homestead laws.and is 


entitled to a patent for the land. Until such proof has been submit- 
ted and final certificate issued no right vests in claimant, and hence 
there is no room for the application of the rule that a forfeiture of 
title should not be declared, except upon clear, positive and con- 
vincing proof. 

But, even if the testimony in this case be examined in the light of 
that rule, it will be found of such clear and convincing. force as to 
establish, beyond doubt, that claimant did not maintain an actual - 
residence upon the land at any time and that his actual home was in | 
Placerville, distant thirty miles from the claim, from the time of 


his entry until the submission of final. proof, where he was’ employed — : 
_ as a clerk or cashier in a bank. 


The probative force and value of beatimaony. is not ievived alone 
from the answers of the witnesses but must be considered in ‘the 
light of surrounding circumstances, the manner of its delivery, and 
the probable motive and interest. of the witnesses. 
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_ The testimony of Max Mierson, president of the Mierson Banking 
Company, who was called as a witness by the Government to prove 
that Reeg was employed by said bank as clerk or-ecashier from a date 
prior to entry to the date of final proof and that he continuously 
performed such duties at the bank during that period, is so evasive 
as to induce the belief that he was attempting to avoid disclosure of 


facts which would tend to establish the charge. The same may be 


said of the testimony of claimant. | 
_ Mierson was served with the subpoena duces tecum to produce the 
books of the bank for the purpose of showing Reeg’s account with 
the bank. The witness declined to produce them. After testifying 
that he did not know exactly how many months Reeg was employed 
at the bank and that he knew Reeg had leave of absence in 1902 but 
did not know whether he received his salary‘during such absence, 
he was allowed, after.a persistent and searching cross-examination, 
to make an. explanation which was not recorded with the VestONY: : 
He was then interrogated : | 


Q. In your explanation, Mr. Mierson, you state that Mr. Reeg was regularly 


employed by the bank and that his ‘time was generally; allowed to go on and | 


salary not deducted during. absence, — 
. Aw Invariably 80. 2 .. ee | 

-Reeg, after much vacillation in his testimony as to the periods of 
hic employment. with the bank and the portion on time spent ¢ on the 
homestead, was asked: oa : | 

Q. What I am trying to get at is what portion of the time you spent 6f the 
open months and whether your ce was deducted or ‘whether it was allowed 
 togoon | . , 
A. They never Jeaueed anything from my salary. 
| Q. Was it continuous? . 
~ A. They paid me every month. | a | | 
_ It appears from the testimony that claimant was employed in 
the bank at Placerville. from August, 1901, up to the date of final 
proof and was paid a regular salary each month, during that period ; 
that his employment in the bank was continuous during all the time 
covered by his final proof, except for occasional short absences. 
Mierson testified that he was regularly employed but had the privi- | 
lege of going to his homestead any time he wanted. 

Except on one occasion when he was ill at Santa Cruz, the periods 
of absence from his duties at the bank were spent in brief periodical © 


visits to the homestead during the summer months, his actual home 


being with his aunt in Placerville part of the time and, after 1906, in 
a house belonging to the Mierson banking company, which he occu- 
pied with his wife. There is no satisfactory proof to the contrary. 
Silvestro Bandero, who worked for Reeg.on the land from August 
16, 1906, to the last of October, testified that aa was there ene | 
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that periga bwice. Baging four or five days the first time and re or 


three days the second time.. Witness was on the land again in 1907 


from June 6 to October 8. He states that during that period Reeg 
went upon the claim with his wife and baby some time in June; that 
-claimant’s wife remained on the land with her baby. for about two 
months when she left in August some time on account of the baby’s 
illness; that Reeg during that time would go back and forth D staying, | 
on the lain a few days at a time. 

With that exception, the testimony fails to show any such occu- 
pancy of the land by claimant personally prior to marriage or by 
his family, after marriage, a of a purpose to make the land 
a home. | 

The object of the homestead laws j is the doaatien of public tends: to” 
_ persons seeking to establish and maintain agricultural homes thereon, 
conditioned upon actual occupancy of the same as a home, by culti-. 
vation and improvement of the land. In Bohall v. Dilla ms [oarer 
47, 51), the court said: 


This implies al residence both continuous and personal .... The settler may 
be excused for temporary. absences caused by well-founded apprehensions of vio- 
lence, by sickness, by the presence of an epidemic, by judicial compulsion, or 
by. engagement in the military or naval service. Except. in’ such and like cases, 
the requirement of a continuous residence on the part of the settler is 
imperative. . 

In this case , there was aoe even a -colorable. compliance with. the - 
law by formal occupa ny of the land for any. extended period. 

‘The motion is denied. 7 


— 


MARTHA r WESTFALL. 
i Decided Fu $1, 1911. 


HOMESTEAD Mw gu Aeede nN -Ounaneoe or LAND 
An absolute conveyance of property, although made to defraud creditors, is, 
as between the parties to the deed, a valid conveyance of the title, and not. 
merely a conveyance in trust; and one vested with title under such con- 
yeyance, to more than 160 acres, is disqualified to make homestead eae. 


Apams, First Assistant. Seeretary:: 


Martha J. Westfall has appealed to the eee from dip de- 
cision of the Commissioner of the General Land Office of J anuary 
"28, 1911, reversing the action of the local officers and holding for 
: sontllation: her homestead entry number 6897, Stockton cat - 
(Serial Sacramento 0859), made January 14, 1899, for the SE. 4, Sec. 
82, T. 7S., R. 18 E., M. D. M., Sacramento, California, land district. 
Final proof was submitted September 12, 1905, but ceriheate did not 
issue. Certain other proceedings in connection with said entry are 

95464°—vor 40—11——_14. | 2 
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ea cd in the. Commissioner’ s decision ae need not have attention 
herein. 


‘By the Ganmnsaence s letter “P” of June 17, 1907, proceedings 
were directed against said entry, charging that Asian was disqual- 


ified to make said entry because at the date thereof she was the pro- 
prietor of more than 160 acres of land in the State of California. 
~The testimony upon such charge was taken before a designated 
officer in December, 1909, the Government being represented by a 
special agent and the claimant appearing In person ° with counsel and 
witnesses. | 
The question iesanied upon this appeals 1S as to whether or not ths 
claimant, Martha J. Westfall, was, at the date of her entry, the pro- 


_ prietor of more than 160 acres of land in the State of ‘California. | 


The facts in this connection are as follows: 


On April 27, 1894, claimant’s son, Sampson W. Westfall, soureeed 


to her by deed certain lands in J Mari iposa County, California, agore- 
gating more than 160 acres, consideration stated in said deed being 


St, 300; the deed was duly recorded in the office of the County. Re- | 


sone of that. county. 


The property was reconveyed by AC to her son by deed of 


July 1, 1899, and was again conveyed by deed by her son to claimant, 
February 4, 1903, which last mentioned deed was, like the others, 
— duly recorded; this was the condition of title at time of final proof. 

These desde frotk her son to ‘claimant were made by him for the 
purpose of hindering, delaying, and defrauding his: creditors; 
although it would appear from the record that he, subsequently, ae 
those creditors. — 

It further appears from the Asians that claimant prior to and 
at the time of her entry, had knowledge of the execution and record- 


ing of the deed of April 27, 1894, and it will be noted that recon- 


veyance of the property was not made by, her until July 1, 1899, six 
months after date of entry. 


It is contended by counsel for claimant that said deed of April 2%, | 
1894, having been made “ for the purpose of saving himself from he | 


creditors until such time as he could pay his indebtedness,” claimant 


“was simply the trustee of her son, Sampson W. Westfall,” and, con- 


sequently, she was not the proprietor of the land. With this conten- 
tion I cannot agree. 


As between the parties to a transaction of this ciate it is tite : 


universal rule of law that such transfer or conveyance of property 
is valid and binding as between them, their privies, assigns, and per- 


sons claiming under them. Courts will not grant affirmative relief 


to either of the parties to such a fraudulent transfer by impeaching 
er rescinding it, whether the relief is sought by way of defense or as 
_ a direct cause of action at the instance of one of the. parties, An 
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4 abseil conveyance of propery although made to defraud ieehitors: = 
conveys the legal and-equitable title to the grantee against all of the 
world except defrauded creditors, and even entitles grantee to main- — 


tain action for the property against his grantor in possession. After — 
such conveyance, the grantor has no interest which can be asserted 


either in law or in equity. And this rule has been applied to fraudu- 
ent transfers from parent to child, a to i and,.as in this | 
case, from child to parent. _ - 
Of course, the creditors could, in a suit fratnuted for that purpose, | 
have the dang set aside; or, on a proper judgment against the grantor, 
_ have execution amaiierihe property in the hands of the grantee, and, . 
upon a purchase thereof at the execution sale, quiet title against the. 
latter. This remedy of the creditors, however, is merely for the pur- | 
pose of pushing aside the effect of the deed so that they may be let — 
in to the extent of their claims, but whatever surplus there is belongs 
to the grantee; in any such suit the conveyance is set aside only as — 
to the creditors, and does not operate to revest the title in the grantor. 
Consequently, ; inthe present case, as between the parties to the deed, . 
it was a valid conveyance of the title and not a conveyance in trust as 
contended for by claimant’s counsel. Therefore, at the time claimant 
made entry here, she was the owner of the whole title, legal and 
equitable, to the land conveyed to her by her son, and, thus, the 


. proprietor of more than 160 acres of land in the State of California, | 


and was not a qualified homestead entryman. | 
For the reasons above stated, the action of the Commissioner in 
eile the any for cancellation i is affirmed. 


Se 


IN STRUCTIONS, 


SALE oF eae Aisne na eno OF FlOMNSTEAD. . . | 

The special act of March 3, 1909, with respect to sales of lands by allottees 
of the Quapaw Agency, supersedes the general act of March 1, 1907, and 
therefore in sales under the act of 1909 the allottee must retain. at least 
forty acres of his. ehoenent asa homestead. 


First Assistant Seoreiaia Pierce: to the Clommissioner of Indian 
7 i Affairs, Atay 3, 1971. | 


The Deperanient: has received your letter of April 4, 1911, wainave 
to the question of the sale of Quapaw Indian homesteads under the — 
act of March 8, 1909 (35 Stat., 751). 

The act of March 1, 1907 (34 Stat., 1015, 1018), for the ane of 
allotments of non- competent Indians, provides: 


That any non-competent Indian to whom a patent ceuane: restrictions. 


against alienation has been issued for an allotment of land in severalty, under | 


any law or treaty, or whe may have an interest in any allotment by inheritance, | 
-Imay sell or convey all or any part of such allotment or such inherited interest, 
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on such terms and conditions and under such rules and regulations as the Sec- 
retary of the Interior may prescribe, and the proceeds derived therefrom shall 
be used for the benefit of the allottee or heir so disposing of his land or inter- 
est, under the supervision of the Commissioner of Indian Affairs; and any 
conveyance made thereunder and approved by the Secretary of the Interior 


- shall convey full title to the land or interest so sold, the same as if fee simple 


patent had been issued to the allottee. 
The act. of March 8, 1909, supra, for the removal of restrictions 


from lands of the Indians of the Quapaw een, Caen, pro- 


vides: 


“That the Secretary of the Interior ba and he is hereby, er upon 
application of any adult member of either of the tribes of Indians belonging to © 


the Quapaw Indian Agency in the State of Oklahoma, to remove the restric- 


tions on any part of or all of the lands allotted to such applicant, and permit 
a sale under such terms and conditions as he may deem for the best interests 
of the applicant, excepting a tract of not less than forty acres, which shall be 


‘designated - and held as a homestead : Provided, That this section gOee not 


- apply to the Modoes, 


The question is phevanted as to whether upon the sale of lands by 
allottees of the Quapaw Agency, all of the allotment may be sold 
as provided in the act of March 1, 1907, or whether it is necessary to 
retain at least forty acres for ay. homestead, as provided in the act 
of March 3, 1909. a 

The language of the act of March 3, 1909, is entirely clear, show- 
ing that it was the intention to attach a condition to subsequent sales 
by allottees of the Quapaw Agency, so as to except from the land 
sold a tract to be designated and held as a homestead. The later 


special act of March 8, 1909, must, as to the Indians belonging to the 


Quapaw Agency, be regarded as superseding the general law of 
March 1, 1907. Therefore, in sales under the act of March 3, 1909, 
it is necessary for the allottee to retain at least forty acres as a 1 home- 
stead, | 


INSTRUCTIONS. 


Satz or LANDS By Heres or Moses AGREEMENT ALLOTTERES. 


Heirs of an allottee under the agreement of July 7, 1883, between the United 
States and Chief Moses and other Indians of the Columbia and Colville 
‘Indian reservations, ratified and confirmed by the act of July 4; 1884, may 
not under the general act of June 25, 1910, sell all the land embraced in the 
allotment, but must retain eighty acres as required by the special act of 
March 8, 1906. | | "ae : oe | 


Kirst Assistant Secretary Pierce to the Conibistater of Indian 


A L fairs, May 23, L911. 


You have requested opinion as to whether the heirs of a Moses. . 


: eigen allottee may sell all of the land embraced in his allot- 


ment. 
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The question involved arises upon the statement hat the Saale a 


Irrigation Company, purchaser from the heirs of Lakayuse and — 
Makai, Moses Agreement allottees Nos. 16 and 17, desires also to. 

purchase the portions of the. allotments. retained from the sale by — 
said heirs under the provisions of the act of March 8, 1906 (34 _ 
'Stat., 55). The company executed a deed conveying a perpetual 
right to certain waters to irrigate the lands retained by the heirs, 


together with bond to guarantee the faithful performance of its con-- 


tract. It is represented that the two tracts desired to be purchased . 


are so located as to require the completion of the company’s high- 


line ditch before delivering water for the irrigation of said tracts, — 
as called for in the agreement to supply the same with water by 
June 1, 1911; that the company claims it will not be able to complete 
said ditch and get water on the land within the time specified, and, 

rather than ask for an extension of tame, the company desires to. 
purchase, and 1s willing to pay a liberal price for said tracts. 

These allotments were made under an agreement of J uly 1, 1883, 
between the United States and Chief Moses and other Tdi of 
the Columbia and Colville reservations, Mm Washington Territory, 
which provided, in part: _¢ | 

All other Indians now living on the Columbia Reservation shall be entitlea to 
640 acres, or one square mile of land, to each head of family or male adult, 
in the possession and ‘CwncreD of which anew: shall be guaranteed and pro- 
tected. | 3 3 an 

This. secembut was ratified and confirmed by the act of J uly 4, 
1884 (23 Stat., 76, 9), with the proviso: 

That in case said ‘Indians SO elect to remain on said Columbia Reserva- 
tion the Secretary of the Interior shall cause the quantity of land. therein 
stipulated to be allowed them to be selected in as compact form as possible, the 
same when so selected to be held for the ees ve use and occupation of said 
Indians. ae | 

In acces the foregoins! agreement and act ae Gigi: the 
courts have held that Indians to. whom lands are allotted in severalty 
thereunder acquire a mere right of possession and use, the title re- 
maining in the United States. United States v. Moore (161 Fed. Rep.,. , 
518). Neither the agreement 1 in question nor the act ratifying it con- 
tains any provision for issuing patents to Moses Agreement allottees. 
But by the act of March 8, 1906, supra, the Secretary of the Interior 
is authorized and aivected to issue trust patents to such Indians as 
have been allotted land under and by virtue of the Moses Agreement. 
The second section of the act reads as follows: 

7 That any allottee to ‘whom any trust: patent shall be issued. under the ais 
visions of the foregoing section may sell and convey all the lands covered there- 
by, except eighty acres, under rules and regulations prescribed by the Secretary 


of the Interior. And the heirs of any deceased Indian to whom a patent shall | 
be issued under said section may in like manner sell and convey all of such 
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inherited allotment except eighty acres, but in case of minor heirs their inter- 
ests shall be sold only by a guardian duly appointed by the proper court upon — 
the order of such court, made upon petition filed by the guardian, but all such 
conveyances shall be subject to the approval of the Secretary of the Interior, 
and when so approved shall convey a full title to the purchaser the same as if 


a. final patent without restrictions upon alienation had been issued to the | 
~ allottee. . . + 


Moses Agreement allotments are sold under this ak and patents in 
fee issued to the purchasers under the act of May 29,1908 (35 Stat., 
444), the latter on the ground that only a change in the mode of. pone 
veyance being involved, authority exists for issuing such patents, 
' especially in view of ine language of the act which provides: : 


That the lands, or any part thereof, allotted to any Indian, or any inherited 
interest therein, which can be sold under existing law by authority of the | 
‘Secretary of the Interior. . . . And provided further, That upon the ap- 
_proval of any sale hereunder by the Secretary of the Interior he shall cause a 
patent in fee to.issue in the name of the purchaser for the lands so sold. 


The act of June 25, 1910 (36 Stat. , 855), provides: | 


That when any Indian to whom an allotment of land has been made, or may 
hereafter be made, dies before the expiration of the. trust period and before the 
issuance of a fee simple patent, without having made a will disposing of said ~ 
allotment as hereinafter provided, the Secretary of the Interior, upon notice and 
hearing, under such rules as he may prescribe, shall ascertain the legal heirs of 
such decedent and his decision thereon shall be final and conelusive. If the . 
Secretary of the Interior decides the heir or heirs of such decedent competent 
to manage their own affairs, he shall issue to such heir or heirs a patent in fee 
for the allotment of such decedent ; if he shall decide one or more of the heirs 
to be incompetent he may, in his discretion, cause such lands to. be sold. 


_ The question presented by you is, whether the. tracts retained by . 
the heirs of these Moses Agreement allottees may be sold by them 
under the provisions of said act of June 25, 1910, notwithstanding 
the provisions of the act of March 8, 1906. The latter act is a special. 
one, authorizing the sale and conveyance of all of an inherited Moses 
Agreement allotment, except eighty acres. The act of June 25, 1910, 
although general in its nature, is prevented from operating in this. 
instance by- the provisions of the special act of March 8, 1906. It is 
well settled in statutory construction that a special act is not repealed. 
by one general in its terms and application, unless the intention to 
repeal or alter the special act is manifest, although the terms of the 
general act: would, taken strictly, and but for such special act include 
the cases provided for by it. Repeals by implication are not favored 
and the language of the act of March 8,.1906, is clear and explicit. — 
The question was recently puesta here: by you as to. whether 
upon the sale of lands by allottees of the Quapaw Agency, all of the © 
allotment could be sold as provided in the general act of March 1, 
1907 (34 Stat., 1015, 1018), known as the non-competent act, or 
_ whether it would be necessary for the allottees to retain at least forty | 
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: acres as a homestead, as provided in the special act. of March aa 1909 
_ (85 Stat., 751), providing for the sale of any part or all of the lands 
allotted to Indians belonging to the Quapaw Agency, except a tract 


of not less than forty acres. It was held in that case that the lan- 


guage of the act of March 38, 1909, being clear, it must as to such 
Indians be regarded as super sedine the general law of March 1, 1907, 
thereby making it necessary for them to retain at least forty acres. _ 
_ It seems to be immaterial which law is first enacted. If the spe- 
cial act is later, its enactment operates necessarily to restrict the 
effect of the general act from which it. differs, POR, v. Lattle 
(109 U. S., 504). | 
You are accordingly advised that the feiss of a Moses herechet 
-allottee may not under the later. general acts sell’ all the land em- 
braced in the allotment, but must. retain eighty acres as required: by | 
the special act of March 8, 1906. | 


_ APPOINTMENTS. OF MINERAL SURVEYORS. 
Ixsraverions. 


Derarraent oF THE INTERIOR, 
| . GeneraAL Lanp Orrice, : 
| _ W ashington, July 7, 1911. 
THE Honorant. g SECRETARY OF THE. LNrERIOR. | 
| Sir: Complying with the suggestion in department. letter of June 
93, 1911, addressed to U. S. Surveyor-General, Reno, Nevada, copy 
furnished this office, I submit below proposed amendment to para- 
— graph 4, page 4, Manual of Instructions for the Survey of Mineral — 
Lands of the United pale & pproved by the department October 6. - 
1908. 
Although avithes the letter to the Siivayor Coneral nor the ee 
sion, therein referred to, of the department, of same date, in the 
case of mineral surveyor Edward Nissen, 10-108782, treat directly 


_ of revocation: of appointments, except for cause, aa at the expira- 


~ tion of each four years from the date of appointment. (the practice 


_ would make the. four years commence with the acceptance of the | 


bond by this. office) , the proposed amendment has been prepared so 
as to authorize removal at any time when a bond becomes subject to. 
- renewal under the statute, but not, however, when aes new or addi- 

_ tional surety is deemed necessary. | | 
I recommend that the regulation in question - Se amended that, 
when amended, it will read as follows: | | 


4, The: Surveyors: General have authority to suspend or poke the > 


; appornemonts of mineral surveyors at any ee a cause, and 
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suspend or revoke the appointments at such times as the bonds 
become subject to renewal under the act of March 2, 1895 (28 Stat., 
808), for reasons appearing sufficient to sustain a refusal to appoint 

in the first instance. The surveyors, however, will be allowed the 


a t of appeal from the action of the surveyor-general in the usual ~ 
manner. The appeal must be filed with the surveyor-general, who 


will at once transmit the same, with a full report, to the General 


_ Land Office. (20 L. D., 283). 
Very respectfully, _ | a. S. V. Bana 
Pt ee | - Assistant Commissioner. 
Approved July 29, 1911: | 
‘Samurt Apams, 
Acting Secretary. 


oe! 


PREPARATION AND DISPOSITION OF PLATS OF | SURVEY OF. 
_ MINING CLAIMS. | 


InsTRUCTIONS. 


Derarrwet or Tun Iyrertor, os 
Generar LAnp Once. 
W ane J uty 29, 1971. 


UNITED sere Sonecons GENERAL: 


The following instructions are issued m pursuance of a plan for 


preparation and disposition of plats of survey of mining claims, 
which was approved by the First Assistant Secretary of the iataver 
June 6, 1911. 


The saiee: opened ‘ail prepare ihe original plat on ‘oui 4-675, 
ALL lines clear and sharp in black. All letters and figures clear 


and sharp in black. 


The original plat, so prepared, will be Send aid dated be the. 


surveyor- general and, forwarded to the General Land ‘Oiffice flat or 
in tube and unmounted. - | 

~The Commissioner will have three Be eee copies mace 
upon drawing paper, which copies, with the original plat, will be 
forwarded to the surveyor-general, the duplicate, triplicate, and quad- 


_ ruplicate to.be signed by him, and the four plats to be filed and dis- _ 


posed of in the same manner as provided in paragraph 34 ‘of the 
Mining Regulations, viz: one plat and the original field notes to be 
retained in the office of the surveyor-general; one copy of the plat 
to be given the claimant, for posting upon the claim; one plat and a 


copy of the field notes to be given the claimant, for filing with the 


proper register, to be-finally transmitted by that officer, with other 


papers in the case, to this office, and one plat to be sent by the sur-— 
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| veyor- general to the pepsiae of the proper land district, to be retained | 
on his files for future rete erence. 


A certain number of photolithographic copies will be Gatenea the 


surveyor-general for sale at.a cost of 30 cents each, and a photo- 
lithographic copy printed on tracing paper will be furnished the 
7 Hy eyorecneral from which blue eae may be made, to be sold 

at cost. _ | | 
| Very respectfully, -_ : me ee S. V. Prouprir, 
‘ : | : | Assistant Commissioner. 
| aioe ay 29, 4911: 

SamMvuEL ApAMs, 
Acting Secretary. 


"CHARLES F, SAUNDERS. 


Decided August g, (1911,. 


UNITED STATES Miner AL SURVEYOR—IN'TEREST IN | Manine (CLATM, 

7 It is inconsistent. with the duties of a. ‘United - States mineral surveyor to 

ae become the owner of capital stock in. a company which is the record owner 
of an unpatented mining claim and to participate in the subdivision of — 
the claim into town lots and act as agent for the company in negotiating 
the sale of such lots; and in such case he must either divest himself of all 
interest in and connection with the company or become liable to revoca- 
tion of his appointment. 


ADAMS, First Assistant eeraeaay: a | 
This is an appeal by Charles F. Gavnders from the action of the 
Commissioner of the General Land Office, March 1, 1911, in re- 
~ voking the appellant’s appointment as a United States mineral sur- 
veyor for the district of Nevada. _ : | 
The matter begins with the fact that the Fairview Land and Im: 
provement Company, a Nevada corporation, is the record claimant 
of the Fairview and Fawcett placer claims (survey No. 2721), for 
~ which it filed its patent application May 10, 1907, and apparently 
carried it through the usual course of proceedings, except that entry 
- does not appear to have been yet made. Some things in the record 
indicate that the claims are under investigation by the Commis 
| sloner. | 
It appears that the are have to some extent (how fag the 
record does not disclose) been surveyed out into town lots, for sale as 
such, and it is admitted by the appellant that he sacisted” in so sur- 
-veying several of the lots, for which service he received a small 
amount of the capital stock of the company in payment; ‘also that he 
was authorized to act as agent for the company in disposing of part 
of the lots, upon a commission as the basis of his compensation. | 
Later, he and his friends bought in a controlling interest in the 
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ae of the company, after which he made but one coritract of sale, 

which, subject to ultimate issuance of Patent for the placers, was the 
method of disposition of the lots. : - 

_ Upon consideration of the foregoing state of facts, the Come | 

sioner, November 26, 1910, deeming the appellant’s ownership of. 

the capital stock to be an indirect violation of the prohibition con-— 

_ tained in section 452 of the Revised Statutes, directed that, the ap- 
pellant be accorded sixty days’ time within which to divest himself — 

of all his interest in the company, both as a stockholder and as its 

selling agent, or to show cause why his appointment as mineral sur- 

yeyor should not be revoked. 

To this the appellant responded with the statement that he ead 
not so dispose of his interest without a great financial loss, and asked 

that the requirement be modified accordingly, contending: (1) That. 

his stock ownership does not make him the owner of the claims, and — 

(2) that mineral surveyors are not within the contemplation of sec- 

~ tion 452 of the Revised Statutes. | | 

Thereupon, by the decision first-above ridatloned: the Commis- 

- sioner took the action from which the pending appeal i is taken. 

In a word, then, this appellant, while holding an appointment 
as mineral surveyor, whose duties as such are at least quasi official in 
character, has become the owner of capital stock in a company which 
is the cosa claimant of two yet unpatented placers, has actively 
participated in their subdivision into town lots and has-also acted as 
the company’s agent in negotiating the sale (as far as a sale can be 
made under the circumstances) of some of the lots. It is obvious 
that in every such transaction, especially in his double capacity of 
‘stockholder and agent, he has plniced- himself under every obligation 
to the vendee to secure the latter a title in fee simple by procuring the 
issuance of patent from the Government; and this is a position which - 
is inconsistent with his duties generally "ander his appointment, and 
- with the spirit of the injunctions contained in the mining regula-— 
tions, even though he did not himself make the official survey of these . 
‘particular placer claims. Abstractly speaking, at least, the devotion 
of a claimed placer area to town site purposes is ordinarily inconsis- 
tent with the appropriation under the placer laws, and whereas such 
a disposition of contingent titles by one holding no other relation to 
the Government than as a placer claimant should receive no official 
py, such conduct on the part of one who holds a mineral sur- | 
‘veyor’s appointment should be discountenanced by the termination 
_ of the one or the other. _ oe 
. The Department does not regard the ee of the Commissioner = 
in this case as abusive of his judgment and discretion in the premises, 
but rather as in the line of good administration ; and. the action 18 

accordingly alfirmed. 3 
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| DALY ET AL. v. F. A. HYDE & CO. 
- Decided August 4s LOLs 


Conrest—Forest Lizu SELECTION—GOVERNMENT PROCEEDINGS. ° | 
It is within the sound discretion of the Commissioner of the General Land 
Office to accept or reject an- application to contest a forest lieu selection. 
tendered after the initiation and ere the pendency of government pro: | 
ceedings against the selection. — f 
Avams, First Assistant Secretary: 
Teapella Morgan Daly and Robert Pringle have filed their a | 
appeal from separate decisions of the General Land Office rej jecting 
their respective applications to contest forest lieu selections, made by 
_ ¥F. A. Hyde & Company for the NW. 4, Sec. 6, T. 31 S., R. 10 W., and 
SE. 4, See. 8, T. 81S.) R. 10 W. prea Oregon, ; 7 Deu of lands - 
within a forest reserve. 


Isabella Morgan Daly applied to contest the NW. 4 1 of said See. _ 


8, T. 31 S., R. 10 W., and Robert Pringle applied to rt the SE. 
4, Sec. 8, T. 81 S., R. 10 W., both applications: alleging the same 
- general ground of contest, to wit, the invalidity of the title to the 
base. 

The General Cand Office rejected said applications for the reason 
that applicants alleged no prior right in themselves to the respective 
tracts and do not allege that the State of California is complaining © 
of the alleged fraudulent manner by which title to the base land 
‘was obtained; but principally for the reason that the Government, . 
prior to the fling of said contest affidavits, had initiated proceedings 
against said selection and no application to contest the same should 
be accepted as no individual right of contest is given by the palate 
in such cases. | 7 

_ Applicants assign error in said ruling. | | 

It is only necessary to consider the last ground upon which tha 
application was rejected: as it is the decisive question presented by — 
the appeal. | 

Applicants contend that the affidavits of contest should have en 
received and held to await the termination of the Government pro- 
ceedings, citing In support of their contention the decision of the 
Department in the cases of Farrell v, McDonnell (13 L. D., 105) and. 


United States v. Scott Rhea (8 L. D., 578), to the effect that where | 


an application to contest an entry is offered. pending proceedings by 
- the Government, it should be received and held subject to the result 
of such procedings, and, if said proceedings fail, the contestant is. 
then entitled to rosa aeuoet said ce as ‘of date when his 
application was filed. = 

That rule, which was designed to: govern the conduct of local off : 
cers s and not to restrict or control the discretion of the Commissioner 
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of the General Land Office, has not been uniformly applied. When- 
ever it has been applied in the manner stated in the case cited, and 
similar cases, the entry in question was. of the character of entries 
specified in the act of May 14, 1880 (21 Stat. , 140), and where the 
contestant was seeking to acquire the right accorded by said act, 
which provides that where any person has contested, paid the land 
office fees and procured the cancellation of any “ preemption, home- 
_ stead, or timber culture entry,” he shall have for thirty days from 
notice of the cancellation of the entry a preference right to enter: 
~ said land. | 
~. But even in applications to contest entries of that character ten- 
dered after the initiation of proceedings by the Government and 
while such proceedings were pending, the application was not always. 
accepted but was rejected outright upon the ground that it is within - 
the discretion of the Commissioner of the General Land Office to 


refuse to entertain a contest when the entry in question is under 


investigation by the Government, through its special agents, and. 
such action of the Commissioner is not the denial of a statutory — 
right. Gage v. Lemieux (8 L. D., 189; on review 9 L. D., 66); 
Joseph A. Bullen (8 L. D., 301); George F.. Stearns (ib., 573); 
Drury v. Shetterly (9 L. D., , 211); Arthur B. Cornish (ib., 569) ; 
Iverson v. Robinson (16 L. D. , 58). 
_ In John N. Dickerson (35 iv D., 67, 69), it was held that while 
the act of May 14, 1880, awards a Pioieeente right to a person who . 
has contested and procured the cancellation of an entry, “it does not 
give an absolute right to contest an entry, nor take from or qualify 
the power and authority | conferred by the organic act upon the 
land department to supervise and direct all proceedings relating to 
the disposal of the public lands, and to determine whether a contest 
should or should not be allowed. ” ¥ 

In Sanders v. Parkinson (89 L. D. , 102), the rule that Pie an. 
application to contest an entry filed pending Government proceed-. 
Ings against said entry to be received and held subject to the final 
aoamas con of the Government proceeding, was recognized and it 
was further held that the Commissioner may, in his discretion, even 
suspend, the Government proceeding and allow. the individual con- 
test to proceed. | 

‘It was upon the principle that the granting or refusing of an appli- 
cation to contest an entry after the institution of proceedings by the 
Government is a matter resting in the sound discretion of the Com- 


missioner of the General Land Office. In the exercise of such discre- _ 


tion, he may accept or refuse the offer of any one to aid in the prose- 
| cution of proceedings against an entry that has been commenced by | 
the Government. John N. Dickerson, supra, Mulroy, v. Jones i | 
- D. , 438) Newcomb’ v. Foster (ib., 440). 
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That rule apple with grantee: force where no preference right of 
entry can be acquired under such contest and where, in consequence — 
_ thereof, no legal right is denied by refusing to allow the application, | 

‘The decision of the General Land Office 1 is oe ae 


ee 


- SCHULTE Vi: FORSTMAN. 


Decided. August 5. 1911. 


HOMESTEAD Correst—Surrrerency or CILARGE. 


The charge in an affidavit of contest against a homestead entry that the . 
entry ‘was illegal in its inception, that it is held for speculative purposes 
only and with a view to selling a relinquishment thereof and not with 
intent to make the land a es is sufficient to warrant the ordering of a 
hearing. | | 

Avams, First Assistant Seoretary | 

Lcvens Schulte appealed from decision of the Gems ons: of the — 

_ General Land Office of January 20,1911, Cletus his contest against. . 
entry of Frank W. Forstman for 8. 4 SW. 4, SW. 4 SE. 4, and NE. , 
SW. 4, Sec. 14, T. 187 N., RB. 106 W., Dickinson, ] North Dakota. 
April 28, 1910, EK enn made ares for this land, ct which, :: 

August 1, 1910, Schulte filed contest affidavit: on 


That said Frank W. Forstman dia not make said ae in good faith but for | 


- . Speculative purposes only. That he still holds said land for speculative pur- 


_ ~‘poses. That he holds. said land for the mere purpose of selling his relinquish- — 
- ment thereto and is now attempting to do so and that he did not make said 
ay for. the purpose of making a home upon said land. 

No action was taken on this affidavit for the reason that it was 
lost or stolen from the local office. August 8, 1910, Forstman re- 
linquished his entry and Louis Harth made entry. for the land, | 
August 26, 1910, Schulte investigating the matter ascertained the dis- 


appearance of ae contest affidavit and was permitted to file a copy | | 


of the original made at the time, to be accepted in leu 
of the original, which was lost. The local office rejected the contest 
and Schulte appealed. Pending the appeal, September 18, 1910, 
Louis Harth relinquished and John H. Harth made entry. The 7 
Commissioner affirmed the action of the local office, holding that 


the charge of speculative purpose in the entry is iaply a conclusion —— 


and must be held insufficient in absence of a statement of facts that 
would lead.to such conclusion. As to the allegation that Forstman 
~ was holding the land for Sd ee of selling his relinquishment, it 

was insuficient for a hearing. » ; : 

In a similar case, Sims ~». Buse: cipolvine: a tribe culture entry 
(4 L. D. , 869), the Department held that an allegation that an entry — 
was illegal ; in its inception, setting forth facts showing wherein the 
: illegality consists, does state a cause of action. While it is not: ‘sufii- 
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cient to allege alone that an entryman has repeatedly offered the 


_  dand for sale,-or is offering it for sale, such allegations alone do not © 
set out a cause of ‘action, but if there are other allegations showing 


that the entry was made for that purpose, and was illegal in its in- 


2 8) ception, a cause of action is stated. In the present case, the charge 
is distinctly made that Forstman did not make the entry in good - 


faith, but for speculative purposes only, and did not make the entry 
for the purpose of making a home on said land. This is joined with 
the allegation that he holds it for speculation and for the mere pur- 
pose of selling his relinquishment. These are not mere conclusions, 
but the charge is made and the facts are stated. to bear out the © 
charge. It might be stated with more particularity, as he had 
offered to sell the land to certain particular persons. That, how- 
ever, appears mnNeCeSsary unless defendant moves for a more specu 
statement. | 

Looking at the history of his entry, Forstman held ibe entry less 
_ than four months and relinquished it in one week after Schulte’s 
contest was filed. The person next entering at the same time that the 
- relinquishment was filed held the land but five weeks and another 
entryman of the same surname made entry. These proceedings: fol- 
lowing in so close sequence are circumstances justifying a suspicion 
that the land is merely being covered from lawful appropriation. 
Schulte having filed a charge that the entry was illegal in its incep- 
tion, and was held for speculative purposes only, and not with intent 
to make the land his home, was entitled to a hearing. The loss of 
his contest affidavit no way prejudiced his right to a hearing; as 
he proceeded promptly and supphed the lost affidavit to. satisfaction 
of the local office. | 

- The decision is reversed, but-as the entry has bean relinquished and 
another has intervened, the present entryman must be made party 
and notified. 7 | 


PARAGRAPH 44 OF MINING REGULATIONS AMENDED. 
| REGULATIONS. | 


DepaRTMENT OF THE Tago: 
General Lann Orton, 
Washington, DiCs ia a 8, ‘1911. 
THE Howoranra, - 
Tur es OF THE Ly Terror. 7 | 
Sir: I hereby respectfully recommend that sopiilation: number 
forty-four of Mining Regulations, approved March 29, 1909 (37 
L. D., 728-786), be amended to read as follows: 


. A, Before approving for publication any notice of an application for mineral 
patent, local officers will be particular to see that it includes no land which is 
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embraced in.a prior or pending application for patent or entry, or for any. and. | 
embraced in a railroad selection, or for which publication is pending or has been 
made by any other claimants, and if, in their opinion, after investigation, it _ 
should appear that notice of a mineral’application should not, for this or other . 
reasons, be approved | for publication, they should formally reject the same, 
giving the reasons. therefor, and allow the applicant thirty aii for appeal to 
this office under the Rules of Practice. 


Very respectfully, | a. Ss. V. Provprtr, 
a Acting Commissioner. 
Approved, August 9, 1911: a > | 
SAMUEL Apams, | 
Acting Secretary. 


ANNIE McADAM. 
‘Decided August 8, 1911. 


Dee ENTRY—SUSPENSION OF  PowNSHIP—RECLAMATION Purrop. 7 
Where a township. is suspended from all forms of entry for the purpose of 
resurvey thereof, the time between the date of suspension .and the filing. 
in the local office of the new plat of survey should be excluded from the 
time accorded by statute for the reclamation of land under a desert land 
entry within the township, and the Statutory. Pere of: the entry extended 
accordingly. 


‘Apame: First hasta Seoretary.:: | | 

Annie McAdam has appealed from. decwion oe November 5. 1910,. 
by the Commissioner of the General Land Office, denying her appli- 
cation for extension of time and requiring her to submit within sixty 
days from notice the three years’ annual proof declared to be due_ 
upon her desert land entry, made November 6, 1907, for the SW. 4 
Sec. 6, T. 31 S., R. 48 W., Lamar, Colorado, iad: districh 

June 15, 1909, the aisareat made application for extension of time 
to make annual proof of expenditures. for the following -reasons: 
| That the land embraced in said entry lies in that part of Baca. County 

which is now being resurveyed by the United States Government: that accord- 
ing to the lines and corners made in an adjoining township the improvements 
which claimant has already miade ‘would not be on the land claimant intended 
to, enter; that affiant does not feel justified in making the necessary expendi-. 
- ture required for her annual proof until the resurvey, which is now. being 


made, has been completed, and. she is able to determine the location of the land 
embr aced in her said entry. v3 | 


It appears from the record that by the Grane Ss letter i Oa 
of February 3, 1908, directions were given for suspension from all. 
forms of entry certain townships in Colorado, including the one here 


in question, for the purpose of resurvey, said suspension to become ~ | 


effective when certain lists of entries had been furnished, and it 
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appears that same bosaine affective June 18, 1908. ‘The plat eee resur- 
vey was approved May 14, 1910, and filed in the local land office — 

December 18, 1910. 
The pelinat in her informal appeal to the papecmenes states that 
soon after making her filing for the land it was the prevailing opin- 
ion that the resurvey which had been ordered would change the 
boundary lines, hence she only enclosed the land with a fence and 
dug a well, feeling that she would not be justified in making further 
improvements at. that time; that as it turned out the resurvey did 
take the fence and nearly all of the natural reservoir; that she had 
confidence that the Government, having withdrawn the land from 
entry, would not charge the time intervening between the time of. 
said withdrawal and the filing of the resurvey and reopening of the _ 
land to entry. She further stated that she was engaged in changing 
the fence and had made other improvements and arrangements. to 
have an artesian well on the land in case of the granting of extension 
of time to make proof to November 6, 1911, as requested, 
_ “The Commissioner held that the time ion the submission of the 
three years’ annual proof.expired November 6, 1910, and he refused 
to grant extension of time for the reasons stated. “He called atten- 
tion to the fact that the plat of resurvey showed the same land called 
for by the old survey as to the lands described in this entry, no change 
being made in the boundaries. | 

It has been held that the statutory period within which final proof 
should be offered. under a homestead entry does not run during the 
pendency of an order suspending the official survey of the Jand. 
See case of Lambert v. Lambert (21 L. D., 169). 

It has also been held in numerous eee that the period of time 
covered by departmental order suspending entries should be excluded 
from the time accorded by statute for the reclamation of land under 
a desert land entry, and that such a claimant is not required to pro-— 
ceed with the work of reclamation during *that period. See cases 
cited on page 208 of Digest. of Land Decisions (1902). The rule 

excluding such period is within the scope of administrative authority _ 
_ and not violative of the desert land law. site v. Lawrence (20 

L. D., 548). | 
| This claimant could not. with vensgnable assurance proceed with 
her improvements while thé lines of hér claim were involved in un-_ 
certainty. The fact that the Government found it necessary to re- 
survey this township in connection with others in that locality is 
sufficient evidence that the former lines were not sufficiently defined. 
Before the resurvey was ordered an entryman might have felt justi- 
fied in proceeding according to the supposed lines of the old survey, 
. but after the township plat was suspended for resurvey, ordinary 
caution would demand suspension of development of a tract untal it 
became definitely defined by the resurvey. | 
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| According to ihe plan of this claimant she expects to. see an 
artesian well near the west and south lines of the claim, and it was 
not to be expected of her that she proceed to place such improvement. 
on the land when the reestablished lines might show this particular 
portion of land to be outside the lines of the subdivision claimed by — 
her and thus bring her in conflict with some other claimant. .It ap- 
pears from the record that the fundamental object of this « reestab- | 
lishment and restoration survey ” was to define the old survey upon 
the ground and to make a correct plat thereof, which was ,accom-. 
_ plished without changing the lot numbers or the areas in this part 
of the township. ‘This is unlike a metes and. bounds survey by which 
existing claims are surveyed out upon. the. ground. irrespective of. the 7 
old subdivisional lines. Had this amet placed improvements 

upon Jand supposed to ‘be within her claim -bounded by the lines of 

-the old survey, she might have found upon reestablishment of the 
lines by the new survey that she had misplaced the improvements 
outside :the actual and proper lines because of the indefiniteness and 


uncertainty of such lines. It. appears that this actually occurred as -_ 


to the fence constructed by her. 

‘Therefore the Department 1s of opinion that the :period of fate 
between the date of suspension of the official survey and the filing 
in the local office of the new plat, should ‘be eliminated from consider- 
ation and the statutory period of the entry extended for that period, . 
which will add about two and one-half years.to the life of the entry. 
However, as more than one year has elapsed since the making of the 
entry exclusive of the period of the said suspension, the first annual 
proof is due. The claimant will be allowed sixty days from notice 
hereof within which to submit satisfactory first annual proof. 

The decision appealed from is modified accordingly. 


_ 


-NATALBANY LUMBER co. LTD. 
Decided Agia 16, 911, 


‘Sonprers’ Aporrionat—~HoworsBix Discapen—Suoriox 2804, R. S. | 
An. enlisted man who deserted from. the service of the United States, but sub- 
sequently - enlisted again and served for a term of ninety days or more and © 
received | an honorable discharge from such enlistment, is deemed to be 


honorably discharged within ‘the qneaning ef section 2304 of the Revised | 


Statutes. 


Apams, First Nesiiand Semen 

March 15, 1909, the Natalbany Lumber. ne Ltd., by its 
| attorney, filed 3 in. the local office at New -Orleans, Lonisiana, an AD- 
plication to-enter under sections 2306 and 2307, R. S., the.S. 3 NE. 4 


95464°—voL 40—11——15 
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Sec. 8, T.5 8. R.4E., St. M. , containing 81.38 acres, based on 
the assignment of the right of Elizabeth Morton, administratrix of. 


_.. the estate of William Morton, deceased, who, it is alleged served in 


Co. “F”, 7th Regiment, Kafisas Cavaley: from March 23, 1864, to 
September 29, 1865, under the name of John William Morton, and 
_ who, it is further alleged, made homestead entry, No. 5835, on August 
19, 1868, for the W. 4 SE. 4, Sec. 15, T. 39 N., R. 22 W.., which was 

eqnesled on relinquishment February 7, 1870. ; 

In the decision appealed from it is stated : 7 | | 

Under date of June 18, (1910, the Pension Office reported that John William | 
Morton, who served in Co, F, Tth Kansas Cav., supra, was the same party who, © 
under the name of William D. Morton, was enrolled July 5, 1861, in Co. A, 6th | 
Missouri “Vol. Cav., and deserted September 6, 1862. The War Department 


| verified said service and reports said William D. Morton enlisted in Capt. 
Switzer’s Company,. Freemont’s Battalion, Missouri Cay., on September 1, 


. 1861, which afterwards became Co. A, 6th Missouri.Cay. 


The evidence upon which this conclusion is based is not at all 
‘satisfactory nor conclusive. However, it is not ney to pass 
upon this question of fact here. | 
Section 2304, R. S., provides that every pores soldier or officer 
who served ‘in the Army of the United States during the rebellion 
for ninety days and who was honorably discharged, shall be entitled’ 
to make homestead entry and be credited with his term of service 
as residence thereon, and sections 2306 and 2307 provide for an addi- 
tional entry in certain cases. It would appear from a fair construc- — 
tion of the section above referred to that the soldier herein was _ 
entitled to.an additional entry by reason of his service in company 
“FH”, (th Regiment, Kansas Cavalry, as he served in said company _ 
for over one year and -his service therein was terminated by an 
honorable discharge. 
' It appears to have been ihe piecties of ne land office prior to 
, the case of Clarke I. Wyman (38 L. D., 164), to allow entries based » 
upon service similar to that in this case, and the decision of the 
_ Commissioner herein seems to have been the result of a misinterpre- 
tation of the decision in that case. The case at bar is essentially 
different from the Wyman case. In the Wyman case it appeared 
that the soldier was discharged for the purpose of reenlistment and 
deserted under the last contract of service. It was accordingly held. 
that “his discharge on December 24, 1863, for the purpose of reen- 
listment was not an honorable discharos, separating him from the 
service, and therefore that he had never been honorably discharged 
within the meaning of the land laws.” In the present case ne 
soldier received an honorable discharge from his’ second enlistment 


_ which separated him from the service of the United States. It is 


| believed that in cases similar to that under consideration, where a 
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- ‘person may have deserted from the service of the United States, but 
‘subsequently enlisted again and served for a term of ninety days or 
more and received an honorable discharge from such enlistment, such | 
person should be deemed ‘to be honorably discharged eh the 
‘meaning of section 2304, R. S. It is accordingly held that the | 
desertion of the eelaiee from his first enlistment, in view of 
the second enlistment, service, and honorable discharge therefrom, 
did not disqualify him: from receiving the openers: of sections | 


+ 2804-6-7, B.S. 


The decision appealed from. is accordingly rayersed and thee case 
remanded for further proceedings In accordance with ‘the views 
herein expressed, . ; 7 a 


WILLIAM, CHARLES HARTMAN. 
Decided August Ti, 1911. | 


TIMBER AND STONE APPLICATION—APPRAISAL—CBARAOTER OF LAND, 

". "Where a tract of land has been appraised in accordance with the instructions 

of November 380, 1908, upon application of one desiring to make timber and 
stone entry thereof, and returned by the appraiser as not chiefly valuable 
for its timber, the applicant, upon submitting a prima facie showing, by 
affidavit, corroborated. by at least two persons having actual knowledge of 
the character of the land, that it is chiefly valuable for the timber thereon, 
may. be accorded a hearing to determine that question. 


Apams, First Assistant Secretary: 

July 8, 1909, William Charles Hartman filed timber and stone 
sworn ctatement for purchase of E. 4 SE. 4, See. 84, and N. 4 SW. 4 
Sec. 35, T. 6 N., R. 82 W., 6th P. M., , Denver, Colorada, inna district, 
estimating the arabe: upon the tnd. to be worth $400, and placing 
no value at all upon the land exclusive of the timber. 

Said tracts were appraised under the instructions of November 30, 
- 1908 (37 L. D., 289). According to said appraisement the id 
exclusive of the jean tad a value of $2 per acre, each 40-acre sub- | 
division thereof being appraised at $80: The timber upon the tracts 
was appraised at $40 each upon two subdivisions and $25 and $35. 
_ respectively upon the other two subdivisions, making a total appraise-_ 
- ment of the land and.the timber upon the entire claim of $460. This 
the. applicant paid and he was allowed to make entry accordingly. . 

December 5, 1910, the Commissioner of the General Land Office 
held the said entry for cancellation because, according to’ said ap-. 
_ praisement, the tracts were not chiefly valuable for the timber thereon. 
A motion for review of said decision having been filed, the Commis- 

‘sioner on February 27, 1911, adhered to his former aseison The 
claimant found no fault with the aggregate value placed upon the 
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tracts and he therefore paid said amount and made ney as above - 
stated. He however, disputes the characterization of the tracts as_ 
being of more value for agricultural purposes than for the timber 
thereon, requesting that a hearing be had to determine the true char- 
acter of the land. The Commissioner held that if the claimant de- — 
sired to dispute the findings. of the appraiser he should apply for 
reappraisement in accordance with the provisions of paragraph 20 
of the said instructions of November 30, 1908. | 
The Department is of the opinion that the provisions of paragraph — 
20. do not properly apply to this case. As above stated claimant 
found no fault with the aggregate valuation placed upon said tracts. 
The real question at issue is whether this land is subject to entry 
under the timber and stone law. The appraiser has characterized 
the land as not subject to entry at.all under said act because it is not 
chiefly valuable for its timber. The claimant on the other hand — 
insists that the land exclusive of the timber has no value at all. If 
a proper prima facie showing were made in support of claimant’s 
contentions, a hearing should be ordered to determine the question | 
at issue. The® claimant has not supported his contention by any evi- 
dence other than his own affidavit. He will be allowed thirty days 
from notice hereof within which to file an affidavit. corroborated by 
at least ‘two ‘witnesses having actual knowledge of the character of 
this land showing ' that same is chiefly valuable for the timber thereon. 
Tf such affidavit be filed within the time allowed, a hearing’ will be 
ordered to determine the question. If the above requirement be not - 
complied with the entry will be canceled. 7 
“The decision appealed from is modified accordingly and the case 
ds remanded for action as above directed. ; 


CONSTRUCTIVE RESIDENCE—CREDIT FOR FIRST. SIX ‘MONTHS 
AFTER ENTRY ABOLISHED. 


7 ‘Tnerevomons. | 


- DerarRTMENT or THE Twrerior, 
| GeneraL Lanp Orricr, — 

Washington, D.G., August 18, 1911, 

Revers and Receivers, United States Land Offices. 
GentteMEen: Below is quoted the instructions dated August 4,— 
- 1911, from :the Acting Secretary of the Interior, in regard to con- 
structive residence during the first six months of entries: 
In the matter of proof submitted under the homestead law, it seems that a . 


‘practice has existed according to entrymen, where residence is ‘begun within 
‘six months following the cane of the entry, credit for residence beginning with 
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ihe date of thé entry. The result is that where a party takes up an actual 
residence just at the expiration of the six months following’ the making of his : 
entry, he is accorded a constructive residence for the intervening six months 
‘and is thus’ permitted to secure title’ on proof of residence for a period of orily 
four years and six months: ~ 
. There is clearly no statutory atithority recognizing the period of corstructive | 
residence referred to. On the: contrary, the statuté is specific in requiring five 
years’ residence: By section 2291 of the Revised Statutes it is provided’ that : — 

“No certificate; however, shall be given, or patent’ issued therefor, until thé 
expiration of' five years from the date of such entry ; and if at the expir ation of 
such time, or at any time within two years thereafter, the person making such 
| entry; ; or if he be dead, his widow ; or ili case of her death; his heirs or devisee ; 
or in case of a widow’ making such entry, her heits’ or’ devises, in casé of her 
death, proves by two éredible witnésses' that he; she, or they have resided upon 
or cultivated: the same for the term: of five years immediately succeeding the 
time of filing the: affidavit, and* makes affidavit that’ no’ part’ of such land’ has 
been alienated, except’ as’ provided in section twetity: two hundréd and eighty: 
. eight; and that’ he; she or they’ will bear’ true’ allegiance to the Government of 
the United States; then; in such case; le, she; or they, if‘ at’ that’ time citizens i 
of the United States, shall be entitled to a patent, as’ it other’ cases’ pr ovided by’ 
law. ‘Phat the proof of residence, occupation; or cultivation; the’ affidavit’ of 
nonalienation, and the oath of allegiance, required to be made by” section 
twenty-two hundted and‘ ninety-one of the Revised Statutes, may be made 
before the judge;.or, in his absence, before the. clerls,of any court of record: of 
the county.and State, or district and territory, in which the lands are: situated ;. 
and if. said lands are situated in any unorganized county, such proof. may be 
made in 4 similar manrer in any adjacent county in: said’ State or Territory ; 
and. thé' proof; affidavit: ang oath, when so made, and duly subscribed, shall 
have the same force and effect as if made before the register or receiver of the 
proper land-district; and the same shall be transmitted by such judge, or the 
clerk of his court, to the register. and the receiver, with. the fee and charges 
allowed by law’ to: hii’; and the register’ and’ the’ recetvér shall Bé etititled to 
- the same fees for examining and approving, said testimony as are now allowed 
by law for taking the same. That if any witness making such proof, or the said 
applicant making such affidavit. or oath,, Swears falsely: as to any material . 
matter contained in ‘said proof, aflidavits, or oaths, the said false swearing being 
willful and corrupt, he shalt be deémed’ guilty of perjury, and shall be liable to 
the sanié pains aid penalties as if he: ‘had sworn falsely before the register.” 

-Thereunder a homestead claim could only be initiated: by eritty, ard}: as a 
consequence, it is provided that no. patent: shall. issue until, the expiration of 
five year's from date of the entry, and therein it is;also plainly requir ed that. the 
party séeking to secure patent shall pr ove residence for the term of five years. 

By thé third’ section of the act’ of" May 14, 1886 (21 Stat., 141), it was ‘provided’: 
“That any settler who Has’ settled} or who: shall hereafter settle; on’ any Of 
the: publie: lands of the United: States; whether’ surveyed or Unstitveyed,: with the 
intention of claiming the same under the homestead laws, shall be. allowed= the 
same time to. file his homestead application and perfect. his original entry in 
thé United’ States land office’ as is’ now allowed to settlers. under the’ preemption 
; laws {3 put’ their claims on” record; and his’ right’ shall relate Back to the daté 
of settlement, the same as if he settled under the preemption: laws 

_ By: this: section: for the first: time: the entry nian’ Ss right was’ madé to. ratite 
back to the. time of his- settlement, and while a: party can new elainr. credit. for’ 
a period of residence preceding the allowance. of his entry, yet. the. five-year. 
Benes of residence required by the homestead law is in nowise affected thereby. 
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The practice of shicatne eredit for constructive residence covering the period 
ef six months following. the allowance of the entry is, perhaps, due to an erro- 
neous interpretation of section 2297 of the Revised Statutes, by which section 
it is provided that on proof.to the satisfaction of the register and receiver that 
a person had actually changed bis residence or abandoned the land covered by 
his homestead entry for more than six months at any one time, then, in that 
event, the land so entered shall revert to the Government. While said section 
may protect a homesteader from contest for abandonment for a period of six 
months following the allowance of his entry, it is clearly not authority for 
-according the entryman credit for constructive residence during that period. 
After most careful and mature consideration ot this matter I feel it my duty 
to disregard the erroneous practice heretofore obtaining in your. office.-and to 
. direct that you exact of homestead entryman proof of residence for the full 


period of five years, as required by the statute, before the same can be approved oa 


as a.basis for the issuance of patent thereon. Because of the ‘long practice. _ 
heretofore prevailing, T believe it right and proper to give ample time for notice | 
of the.contemplated change before putting the same into effect. I have, there- 
fore, to advise you that in all instances where ordinary final proof is submitted 
under the homestead laws. on or after the ist day of December next, the law 
as above interpreted be followed. : | 
_ You will cause all registers and receivers to be ihwietiiataig advised hereof. 
Very. respectfully, . 


| | | SAMUEL ADAMS, Acting Secretary. 
“Von are ; directed to. earetully examine the above instructions, and 
you will be strictly governed thereby. | 7 _ | 
uy nepeerally, eee S, V. Prouprrr, 
Assistant Commissioner. 


PREPARATION OF TRANSCRIPTS OF TESTIMONY. 


INSTRUCTIONS. 


Die ae OF THE INTERIOR, | 
GrnerAL Lanp Orrtcx, _ 
ea D.C. perugeet 19, 1911, 
Ruarsrians . AND. -REcurvers, 
Onited States Land Offices. 

Cane: To avoid the transmission here of incomplete records © 
in contest cases, you will prepare, or cause to be prepared, the tran- 
scripts of testimony in litigated matters to show— | 

1. The names of the parties, date and place of hearing, sa name 
_ of the officer taking the testimony. 7 | 

2. The appearance made by either party, whether general or ee - 
and, if represented by an stomney or agent, the post- -office address of 
such representative. | 

..8. The names of the various witnesses called and sworn, ie whom 
called, and the name of the attorney or person conducting the exami- 
nation both 3 in chief and otherwise. 3 : 
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4. If any ae dens or obj ections are made they should ie fully tran- 
scribed, giving the name of the party making the same; and the 
ruling thereon, if any, should be carefully noted. | | 

5. When either party rests his case, such fact should be noted, ‘Any 
-adjournments ‘in the taking of testimony should also be noted. 
6. A complete index should accompany each record. - 

~The contest clerk should be carefully instructed in order. that | 
records may show just what proceedings were had at the hearing. | 
Very ee ly, 

3 Frep DENNETT, Commissioner, 
aay eered a a: 
‘SAMUEL Apams, Acting Seoretary. 


—=——— ee 


BERGMAN ET AL. v. CLARKE (ON REVIEW). 


Decided August 24, 1911. 


7 ‘Fornst LIEU‘ Surmorton-—ApvEian Occupancy. - 3 ee 
Mere adverse occupancy of land will defeat a- forest lieu selection ihpreot: 
irrespective of whether the occupant is or is not complaining of such selec- 
tion, or whether he is entitled to occupy, or whether such occupancy meets 
the requirements of law or not. 
Forest Liru SELECTION—CoNTEST—CHARGE. - . 
An affidavit of contest against a forest lieu selection, charging that the se- 
lected Jand was occupied at the date of the selection, is not sufficient in the 
absence of a further: charge that the occupancy was adverse. to the ‘selector. © 
ContTEsSt AGAINST J'OREST Lieu SELECTION. . 
Although there is no statutory right of ‘contest Spaanist' a forest lieu selection, 
and no preference right.of entry can be secured by the cancellation’ of’ ‘the: 
selection.as result of a contest, nevertheless, where an affidavit of contest 
is presented containing every material averment.as to. the invalidity of the 
selection, the government may mecene the ald of contestant to determine. 
that question. 


Apams, first Aaastane Sepa gs : a. | | 
This motion is filed by. Charles. Zz. Bony ana: co ames - Mowat 
for rehearing of the decision of. the Department of April 7, 1911 (40- 
L. D., 3), affirming a decision of the General Land Office rejecting © 
_ their separate applications to contest forest lieu selection, made. by 
C. W. Clarke for unsurveyed lands under the act of June 4, 1897 - 
(30 Stat., 86), described as the S.4 SW. 4, NE. 4 SW. 4, NW: 4 SE.-4,. 
Sec. 10, which Bergman applied to contest, and the N. $ S. 4, Sec. 34, 
allin T: 15 N., R. 6 W., , Olympia, Naren which Mowat sought = 
to contest. so 
_ The ground ae contest was the same in Both cases, the disease being 
that the land selected was settled upon and improved at the date of © 
selection and that the nonoccupancy affidavit filed with selector was 
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untrue. The Commissioner rejected the application for the reason 
that neither Bergman: nor Mowat alleged any prior right to thé land 
in themselves nor stated who were the alleged: occupants thereof, 
citing as authority for its ruling the decision of the Department in 
McAllistér' #. Clarke, decided October 8,°1910, which held, among 
other grounds, that occupaney of land by one not holding adversely 
to the selévtors will not bar selection under’ the act of June 4, 1897, 
and that: an application to contest upon the ground of occupancy will 7 
not be entertained unless it is further charged that such occupancy 
is adversé to the selector: 

It was contended, upon appeal, and is now contended i in siipport of 
this motion that such ruling i¢ int conflict’ with the settled rule of the 
Department, as announced in Litchfield ». Anderson (32 L. D., 298), | 
that lands actually occupied are not subject to selection as fee lands 
under the act of Juné 4;:1897,.if such actual occupancy existed at the 
date of selection, and that the. question as to whether such occupancy 
is such as to meet the requirements of the homestead or other laws, 
or whether the occupant is qualified to assert and maintain a claim: 
| under those laws will not be tried and: determined upor: an application 
to’ sélect’ thé Tand' under said’ act. | 
 Té wag riot intended in thé decision cited tior in thé decision com- 
plained of to modify the ruling of the Department. that. occupancy — 
of land at: the date of selection: is sufficient: per se: to defeat a selection 
made under the act of June: 4, 1897, whether the occupant is com- 
plain’ of such sélection: of not, although there’ aré expréssions in 
said decision that might seem to indicate a modification of said ruling 
in. respect. to the character and effect. of occupancy as a bar to 
selection. under said- act. | 

The éxpressioris eae to’ are that the sole: purpose: ‘of the re- 
quifémerits that: the land selected’ shalt not’ be occupied i is s for the | 
can con himself of the fact of such: occupaney, and. that, Ef the: oc- 
- cuparit makes: no- complaint: and: alleges no prior interest in. himsélf, 
the existence: of improvements isa matter of no: concern: to the United 
States. 

. Those expressions. were uséd with: reference to! iis sufficiency of 
the affidavits: as to: whether. an issuable fact was presented which, if 
proved, would require the rejection of the. application and whether 
the affidavit: was' sufficiently corroberated. _ ; 

The. Department. disclaiins: any i intention: to hold: that as eal selec=. 
- tion can be made under the act-of June 4, 1897, of lands occupied at 
the date: of selection but, on. the contrary, ie to the uniform _ 
ruling, of the Department: that. mere adverse occupancy of. the land. 
will defeat the selection, irrespective of whether the oceupant is or. 
is not complaining of such selection. It is true the existence of im- 


DECISIONS RELATING TO THE PUBLIC LANDS. — 933: 


_ provements upon: the land is a matter of no coricern to the United 
States unless the land is occupied, but they are prima facie evidence — 
_of occupaticy’ and: improvement taken into: consider ition 3 in determin- = 
ing whether the land was actually occupied. 

In Mudgett: v. Gosslyn (32 L. D:, 282), the charge was’ that the 
_ land was chiefly valuable for: the timber and that the selector did 
not exaniine the land before selection. The application was rejected 
because the charge, if proven, would not authorize the rejection of 
the selection. It was also charged that the “ scrip’ is iMegal; fraud- — 
ulent and void”; but that charge was based upon information and 
belief. In oe to said charge, it. was: held that “ when no adverse 
right is alleged and the ground of contest is:some defect or vice in- 


herent in the entry or selection, the contestant, or corroborating wit-— - 


nesses,, must state facts within their own knowledge, not méré in- 
formation, rumor or belief,” citing. Buckley. v.. Massey . (16° L.. D., 
391). It was with reference to such defective affidavits that it as 
said, “this requirement is necessary to protect the land department 
and: persons dealing. with it from unfairness, annoyance and delay 
to public. business by meddlesome, mischievous, or malicious and 
irresponsible persons.” - 
In Gentry v. Pacific Livestock Company, decided October 97, 1962, | 
the land described was occupied at the time of the selection by the 
Pacific: Livestock Company. Gentry was. also occupying the land, 
but he went. upon it as. an employee of the company. The selection 
-was made by F. A. Hyde for the company. It was. held that Gentry’ s 
occupancy was. occupancy by the company and was not adverse: to 
any right of the selector, It was therefore held. that such occupancy 
was not such. as to bar selection under the act of June 4.1897, 
There is no. conflict in the: principle announced. therein with the 
principle announced: in. Litchfield v. Anderson,, supra, that’ mere 
occupancy of the land is sufficient to bar selection under the-act of . 
June 4, 1897, irrespective of whether the occupant was entitled to 
occupy or whether such occupancy meets the requirements: of law 
or not. It. must, however,, be adverse to the selection, and failure to. 
state: in: the: affidavit that the tract: was occupied at date of selection | 
by some one adverse to the selector was sufficient ground for rejecting 
an affidavit to contest a selection made under said act,. although affi- 
‘davits may heretofore have been accepted without ean allegation. | 
If any one is asserting: an: adverse claim in himself to land selected 
under the exchange provisions of the act. of June 4, 189%, supported 
by sufficient prima .facie showing, he is entitled. to a hearing as a 
matter of right to establish his claim to the land. and, although there 
is no statutory right of contest against a selection. made under said 
act and. no preference right of entry can be secured by the cancella- 
tion of a selection as the result of a contest, it does not follow that 
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the United States may not accept the aid of contestants in determin- 
ing whether lands selected under said act are valid selections where 
affidavits of contest are presented containing every material aver- 7 


ment as to the invalidity of such selection. 


‘The case is remanded to the General Land Office with instructions | 
to allow contestants to amend their affidavits by showing that the 


occupant was holding adversely to said selection, and to take such 


other action in the premises as Say be > right and proper under the 


‘views herein stated. 


GJERLUF HANSON. 
- Decided August 28, 1911. 


RECLAMATTION—ADDITIONAL. HoMESTEAD UNDER SECTION 6, ACT oF MaroH 2, 1889, 
~~ The right of additional homestead entry granted by section 6 of the act of 


March 2, 1889, can not be exercised upon lands within a reclamation — 


proj ject. 


~ Apams, First Assistant Secretary: 


Gjerluf Hanson has appealed to the Deparsnsnt from. the iecions | 


of the Commissioner of the General Land Office of September 9, 1910, 
and January 17, 1911, holding for cancellation his homestead entry 


06176, made May 6, 1910, for farm unit “A”, or the SE. 4 NE. } and’ - 


NE. 4 SE. 4, Sec. 21, T. 8 N., k. 6 E., B. H. M. 80 géres Bellefsunché 


South Dakota, land. district. Said land is within the Bellefourche: 
irrigation project, and was entered subject to the provisions of: the 


act of June 17, 1902 (32 Stat., 388). 


Prior to the making of the above entry, Hanson had cade home- 
stead entry, December 8, 1895, for the N. 4 NE. 4, Sec. 22, T. 8 N., 


R. 6 E.; B. H. M., 80 acres, same land Aistrict: upon bik ie ab: 
mitted final proof J anuary 22, 1903. The entryman having acquired 
title under the homestead i for 80 acres, claimed an additional 


| right to 80 acres under section 6 of the act of March 2, 1889 (25. 


| Stat., 854). 
The Commissioner held that inasmuch as the jiisaie had made 


former homestead entry, for which he acquired title, he was not 


qualified to make an entry under the Reclamation Act. His holding 
was based upon and was in accord with peleyeeen a Instructions 
of June 16, 1909 (38 L. D., 58). 


After fevther dencideration. the Debarunent adheres i ‘her, con- 
clusion reached in said last mentioned Instructions and holds that 
the act of March 2, 1889 (25 Stat., 854), has no application to entries 


under the Reclamation Act, and that the additional right granted in 


said act of March 2, 1889, can not be exercised by entry within a 


| reclamation project. 
The decision Hppeated i is affirmed and the entry will be 


canceled. | 
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_ JOSEPHINE C, WOOLSON. 


Decided August 30, 1911. 


; Pownn-Si7m RrsERVE—SOLDIERS’ ADDITIONAL APPLICATION, 


An: application to make soldiers’ additional entry, pending at the date of : an 
executive order, under the act of J une 25, 1910, reser ving lanGs for power- 
site purposes, is not a homestead entry within the meaning of the excepting 
clause of that act-and therefore is not effective to except the Jand from 
the operation of the executive order. : 


| Apams, Hirst Assistant Secretary: | i 

April 26, 1910, application was filed with the: local - otigars “by 
Josephine C. Woolson, to enter under sections 2306 and 2307, R. S., 
~ lot 6, Sec. 9, T. 27 N., R. 23 E., Waterville, Washington, land district, 
eon nae 17. 65 acres, based on the ee | portion of 40 acres as 
an assignment of 80 acres of the right of Henry H. Dudley, who, it 
is alleged, served as private in Company “B”, 1st Regiment, Min- 
-nesota Cavalry Mounted Rangers, from October 29, 1862, to No- 
vember 9, 1863, when he was mustered out as corporal, and. who, it 
is further allezed, made homestead | any, No. 827, on November 28, 
1863, at St. Peter, Minnesota, for the N. 4 SE. 4, Sec. 52, T. 107 N. : 
R. 30 W.. Vena iag 80. acres, which was canceled on relinquishment 
July 29, 1865. | 

From a decision of the Ganeaiaona: of the General (aud Office, 
dated March 15, 1911, rejecting said application upon the eroand 
that the land applied for. was withdrawn from entry at the time the 
application was filed, this appeal was prosecuted to the Department. 

- It appears that the Jand embraced in this entry was on March 31, 
“1910, withdrawn as part of temporary power site withdrawal. No. 
135, and was included within power site reserve by Executive order 
of July 2, 1910, under the act of June 25, 1910 (36 Stat., 847). 

‘It. is. ponen ek in the appeal that the temporary withdrawal OF 
March 31, 1910, was without authority of law and that the Execu- 
tive order of J uly 2, 1910, could not ratify or confirm a void order. — 
_ [tis unnecessary in this case to pass upon.the validity of the tempo- 

rary withdrawal of March 31, 1910. At the time the land: was 
~ included within the power-site reserve by the President, on July 2, 
1910, under the act of June 25, 1910, swpra, the only right which the 


Es slatmant had initiated was an Faplicanon to make a soldiers’ addi- 


tional entry, which had not been passed upon by the Commissioner, 
either as to the validity of the assignment | or une ey of the 
base. 

The act of June 25, 1910, supra, provides 


That the President may, at any. time in his: discretion, temporarily withdraw 4 


' from settlement, location, sale or entry any of the public lands of the United 


~ States including. the district -of- Alaska. and reserve the same for _water-power | 
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sites, irrigation, classification of lands, or other public purposes to be specified 
in the orders of withdrawals, and such withdrawals or reservations shall 
remain in force until revoked by him or by an Act of Congress. 

That all lands withdrawn under the provisions of this Act shall at all. times. 
be..open to- exploration, discovery, occupation, and purchase, under the mining — 
laws of the United States, sO far as the same.apply to minerals other than 
coal, oil, gas, and. phosphates: ... And provided further, That there shall 
be- excepted from the force and. effect of any withdrawal made. under the pro- 
visions of this Act all lands which are,. on the date of such withdrawal, em- 
braced in any lawful homestead or desert-land entry theretofore made, or 
upon which any valid settlement has been: made and is: at said date being... 
maintained. and. perfected pursuant to law; but’ the terms of this proviso. shall 
not continue to. apply to. any particular tract of land unless: the entryman or. 
settler shall ¢ontitiue to comply: with the law under which the entry or settle- 
ment’ was made. : 


| Tt has beéeri held by the Department that while a soldiérs? gadi ; 
tional entry 1s generally classed as a homestead, it is not in fact a 
homestead entry but amounts toa scrip, or special consideration. for 
private eritry of laid. Thomas A. Cummings (39 L. D.,. 93-94). — 

As the claimant in this case had only a pending soldiers? addi-. 
tional application to enter, and not an entry, it will be seen: that he 
does not come within the exception specified in. the above act. 

The decision appealed from is accordingly affirmed. 





INSTRUCTIONS. 


RESIDENCE } BY ConTESTANT Prior To CANCELLATION oF ConrsTan Entry. 


_A successful’ contestant who prior to: September 24, 1910;. filed: bis: contest. and’ 
established residence upon. the land. embraced in the contested entry and Has 
since maintained stich residence, is entitled, in submitting. final proof upon’ 
the entry made by hint pirsuant to the contest, to. credit for the. time he 
residéd upow the’ land’ before’ cancellation of the contested’ entty, the prac- | 
tice. prier to’ that date being to: accord eredit' for such’ residence: . 


Acting Secretary Adams to the Commissioner of the General Land: 
, Office, August 19, 1911. 


Wader date of September 24; 1910. (39 L. D.,. . 230); the Department. 
considered the question: submitted by your offie letter of. September: 
1, 1910, as. to whether credit: should: be allowed: a honiestead entrymian. 
when making final. proof, for residence’ maintained: upon: the tract 
entered’ prior to: the. date: of his entry and. while the land. was: em-_ 
braced: in the: preexisting entry of another person. In your said let- 
ter it: was stated: that while the Department has’ never explicitly au- 
thorized credit for such residence, nevertheless, such practice had 
obtained. in your office for a long: time: | 

_ In. disposing of this matter it was said. by the Department: 

“Tie entite. mattér considered the Départivert is. disposer to only lay’ dow: 
merely the’ gerieral rule that credit for résidéence should not’ be allowed during 


the time that the land is not subject to entry by the person maintaining such 
residence, and with this announcement the Department prefers to adjudicate 
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the several cases.that may subsequently arise ‘upon the material facts of each 
‘particular ease. 

My attention has been further invited to this gdbiast through a 
letter from Hon. Dick T. Morgan, who was formerly register ve the 
_ United States land office at Woodward, Oklahoma. From representa- 
tions contained in ‘his letter and those subsequently made in person, 
it appears that many homestead entries were made in Oklahoma by 
persons having no intention of ever complying with the provisions . 
of the homestead law. This, perhaps, was due to the fact of the 
settled. condition of the country surrounding Oklahoma before its 
| opening to entry and the consequent easy access. to the Jocal offices. 
from such settled communities. It is apparent, therefore, that an 
intending settler coming within one of these districts would find much 
of the land unoccupied but he would also find that nearly all the 
desirable tracts were embraced in-existing entries. ‘It was necessary, — 
therefore, that he institute contest proceedings in order to clear the 
record of the invalid homestead entry before his entry for the land 
could be allowed. The fraudulent entry was usually made in the 
interest of some one desiring to traffic in the land and such persons 
could, by:means of the several appeals, postpone the final judgment 
in the case for years. ‘The intending homesteader, being fully. satis- 
fied as to the final result of his contest, often settled upon the land, 
/made extensive improvements, and. at the time of the final cancella- 
tion of the fraudulent entry had been an actual resident upon the 
land for several years. As soon as the tract became available to him 
he made :entry upon the land and his residence ‘has since continued, 
and the question now presented is whether, under those circumstances, 
the residence maintained prior to the final Judgment canceling the 
fraudulent entry, is available to the existing bone: fide entryman in 
making final proof upon his entry. | 

As before stated, your office letter of September 1, 1910, represents 
that such residence had been accepted by your office i a long period of 
time, and Mr. Morgan advises the Department that, based upon such 
action on the part of your office, he, as local officer, advised many persons 
that such residence would be credited upon their entries when made. - 

In view of the practice formerly obtaining, both in your office 
and the local offices, respecting the matter of credit for residence 
established and maintained by a contestant after the-bringing of his 
contest and before its successful termination, the Department is of 
opinion that it is but fair that residence so established and main- 
tained should be respected and credited on the period required in 
consummation of his homestead entry; and in instances where such 
residence had been begun prior to September 24, 1910, when ‘for the 

first time, apparently, the Department gave consideration to this — 

‘question, such residence will be available to the entryman when 
_ making final proof upon his entry made in pursuance of his contest. — 
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TIMBER. AND STONE REGULATIONS OF NOVEMBER 30, 1908, 
REVISED AUGUST 22, 1911. | 


RxcuLations. 


“DrparTMENT oF THE INTERIOR, — 
 Genzrat Lanp Orricr, 

7 Washington, D. 0., November 30, 1908... 

REGISTERS AND RECEIVERS, | | — Bates” 
| United States Land Offices. | | | 

Sirs: The regulations under the act of June 3, 187 8 (20 § Stat. ay, 
and amendatory acts, commonly known as the fmber and storie law, 
are hereby revised, modified, and reissued as follows: 

Any lands subject to sale sodas the foregoing acts, may, antes the. 
direction of the Commissioner of the General Land Office, upon appli- 
cation or otherwise, be appraised by smallest legal subdivisions, at 
their reasonable value, but at not less than $2.50 per acre; and here- 
after no sales shall be made under said acts except as provided in. 

these regulations. - 

“All unreserved, siappeorniadl rie saisvened: pablié 

- lands within the public-land States, which are valuable chiefly for the 
timber or stone thereon and unfit for cultivation. at the date of sale, 
may be sold: under this act at their appraised value, but in no case at 
less than $2.50 per acre, in contiguous legal subdivisions upon which © 
there is no existing mining claim, or the improvements of any bona 
fide settler claiming under the public- land laws. The terms used in 
this statement may be defined substantially as follows for the PUTEOse 
of construing and applying this law: _ 

2. Unreserved and unappropriated lands are lands which are not — 
included within any military, Indian, or other reservation, or in a 
- national forest, or in a withdrawal by the Government for reclama- 
tion or other purposes, or which are not covered or embraced in any 
entry, location, cage or ae which withdraws them. from the. 
public domain. | : 

3. Unoccupied lands are tends bahagaes to the Uaited States 
upon which there are no improvements belonging to any person who 
has initiated and is properly maintaining a valid mining or other 
claim to such lands under the public land laws. Abandoned and 

unused mines, shafts, tunnels, or buildings occupied by mere tres- 
passers not seeking title under any law of the United States, do not — 
prevent timber and stone entries if the land i 1s otherwise oo of 
being so entered. 

4, Nonmineral lands are ‘such lands as are not igen to contain | 
any substance recognized and classed by standard authorities as_ 
mineral, in such one and of such qualities a as would, with reason- 
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able prospects of success in developing a paying mine thereon, induce 
a person of ordinary prudence to expend the time and money neces- - 
sary to such. development. | | 

5. Lumber is defined as trees of such kind and ageee aie 
of size, as may be used in constructing buildings, irrigation works, 
railroads, telegraph and telephone lines, tramways, canals, or fences, _ 
or in timbering shafts and tunnels. or in manufacturing, but aloes not 
include trees suitable for fuel only. © 7 _ 
6. Lands valuable chiefly for timber, but unfit for cultivation are 
lands ' which are more valuable for timber than they are for cultiva- 
tion in the condition in which they exist at the date of the application - 
to purchase, and therefore include lands which could be made more. 
valuable for cultivation by cutting and clearing them of timber. . 
The relative values for timber or cultivation must be determined 
from conditions of the land existing at the date of the application. to... 
purchase. — 


7. Lands in all public land. States may be entered, but timber and . 


stone entries can not be made 1 in the Territor: 1es or In the District of 
Alaska. | ; 

8. One timber and stone entry may be made for not more. than 160 
acres (a) by any person who is a citizen of the United States, or who 
‘has declared his intention to become such citizen, if he is not under 
21 years of age, and has not already exhausted his right by reason of 
a former application for an entry of that kind; or has not already 
acquired title to or is not claiming under the fomectend or desert: 
land laws through settlement or entry made since August 30, 1890, 
any other lands which, with the land he applies for, would: Age regate: 7 
more than 320 acres; or (2) by an association of such persons, or (ce) 
by a corporation, each of whose stockholders is so qualified. | 

9. A married woman may make entry if the laws of the State in 
which she applies permit married women to purchase and hold for ~ 
themselves real estate, but she must make the entry for her own 
benefit, and not in the interest of her husband or any other person, 


and she will be required to show that the money she pays for the land oo 


was not furnished by her husband. ; 
10. Any qualified person may obtain title mdse the timber ad 
~ stone law by performing the following acts: (a) Personally examin- 
ing the land desired ; (b) presenting an application and sworn state- 
ment, accompanied by a filing fee of $103. (¢) depositing with the 
_ receiver the appraised price of the-land; (d) publishing notice of his 

application and proof; (¢) making final proof. | 
LL. Baamination of the land must be made by the wuplicanes mh 


“3 person not more than thirty days before the date of his application, © 


in order that he may knowingly swear r to its character and condition. 
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12. The application and sworn statement must contam the appli-— 
 cant’s estimate of the timber, based on examination, and his valua- 
tion of the land and the timber thereon, by separate items. (See 
Form A, Appendix.) It must be executed in duplicate, after having 


_ been oud to or by the applicant, in the presence of the officer admin- 


— istering the oath, and sworn to. by him before such officer, who may 
be either the register or the receiver of the land district in which the 
land is located, a United States foe Z judge or a clerks of 
or one ot these officers outside of that county < or r parish, it he is. 

- nearer and more accessible to the land than any other qualified | offi- 

cer, and has his office or place of business within the land | district i in 
which the land is located. Each applicant must, at the time he 
| presents jis. application and sworn statement, deposit with the re- 
| celver, either in cash or in post- office money orders. payable to the 
receiver, a filing fee of $10. , 

13. Applications by. associations .or corporations must, In addition 
to the facts recited in the foregoing statement, show that each per- 
son forming the association or holding stock in the corporation is 
qualified to make entry in his own right and that he is not a .mem- 
ber of any other association or a stockholder in any other corpora- 
tion which. has. filed. an application or sworn statement for. other 
lands under. the.timber. and. stone laws. 

14. After application and. deposit have been fed in proper form, 
as required by these regulations, the register and receiver will at 
once forward one copy of the application to the chief of field division 
having jurisdiction of. the land: described, who, if he finds legal 
objection to the allowance of the application, will return it to them 
with report thereon. The register and receiver will, if they concur 
in an adverse recommendation of the chief of field sivicion: dismiss 
or deny the application, subject to the applicant’s right-of appeal; 
but if they disagree with his recommendation, they will forward the 
record to the Commissioner of the General Land Office, with their 
report and opinion thereon, for such action as he may deem 
advisable, | 

‘If the chief of field division finds no such legal objection to the 
application, he shall cause the lands applied for to be appraised by 
an officer or employee of the Government. _ (Designation of Ap-. 
praiser, Form B, Appendix.) — oe 

15. The ofliee: or employee designated to make the Appemataent 
must personally visit the lands to be appraised, and thoroughly 
examine every legal subdivision thereof, and the timber thereon, 
and.appraise separately the several kinds of timber at their stumpage 
value, and the land independent of the timber at its valué at the time 
of appraisement, but the total appraisement of both land and timber 
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must not be less than $2. 50: per acre. He at m making his report, 
- consider the quantity, quality, accessibility, and any other elements 
_of the value of the land and the timber thereon. The appraisement 
must be made’ by smallest legal subdivisions or the report must show 
that the valuation of the land and the estimate of the timber apply to. 
each and every subdivision appraised. (See Form C, Appendix.) —_ 
_. 16, The completed appraisement must be mailed or delivered per- 

sonally to the chief of field division under ‘whose supervision it was 


- made, and not to the applicant. Each appraisement tpon which an 


entry is to be allowed must be approved respectively ‘or ¢onjointly | 
‘as provided 1 in these regulations, by the chief of field division under 
whose supervision it was made, by the register and receiver Who 

allow the entry, or by the Commissioner of the General Land Office. 

17. The chief of field division will return to the appraiser, with his — 
objections, an appraisement which he deéms materially low or high, 
and the appraiser shall, within 20 days from the receipt thereof, - 
resubmit the papers, with such modifications. or explanations as ha 
may deem advisable or proper, upon receipt of which the chief of 
field division will either approve the schedule as then ‘submitted, or 
forward the papers to the register and receiver, with his meuiora ne 
dum of objection. The register and receiver will theréupon consider 
the case. If they approve the appraisement, they will sign the cer- 
tificate appended thereto, and advise the chief of field division 
thereof. If the register and receiver approve the objection of the 
chief of field division, they will so indicate, and if the appraising 
officer is an employee of the Interior Department; under the super- 

vision of the chief of field division, they will return the papérs to the . 
chief of field division, whe will thereupon order‘a new appraisément 
by a different officer. If, however, the register and receiver approve — 
the objection of the aes of field division, when the appraiser is an 
officer of another bureau of this department, or of another depart- 
ment, they will forward the record of the case to the Commissioner of © 
the Genel Land Office, who will then determine the controversy. 

18. When the appraisement és completed, the régister and receiver 
will note the price on their records, and thereafter the land will be 
sold at such price only, under the provisions of the timber and stone > 
acts, unless the land shall have. been poappraised 3 in the manner ae 
vided herein. se 

19. Unless the land department, as hereinbefore ete or other- 
wise, as directed by the Secretary of the Interior, shall appraise 
any lands applied for under these regulations within niné months 
from the date of such application, the applicant may, without notice, 
within thirty days thereafter, deposit the amount, not less than $2.50 
_ per acre, specified in his application as the mace able value of © 
the land and the timber thereon, with the a if appraise- 

95464" —vor 40—11—_16 
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ment has not been filed prior “to such deposit, sii hareunon ail 
be allowed to proceed with his application to purchase as though 
the appraisement had been regularly made. The failure of the 
applicant to make the required deposit within thirty days after the — 
expiration of the nine months’ apprarsement period will terminate 
his rights without notice. : 

20. The register and receiver, after noting the appraised price on 
their records, will immediately inform the applicant that he must, 
within thirty days from service of notice, deposit with the eet 


either in lawful money or in post-oftice money orders payable to the ~~ 


receiver, or as provided in section 86 hereof, the appraised price of 
the land and the timber thereon, or within the time allowed for pay- 
ment file his protest against the appraisement, deposit with the re- 
ceiver a sum sufficient to defray the expenses of a reappraisement. 
(which sum, not less than $100, must be fixed by the register and re- 
celver and specified in the notice to the applicant), together with his 
application for peep beaeueue at his own nies (ane D, 
Appendix.) |. | 

. Notice should be given by registered letter and the envelope should 
be marked for return if not delivered within thirty days. If notice 
be returned after being held in the post office for thirty days, such 
proceedings will constitute constructive notice for thirty days. 

21. Any applicant filing his protest against an appraisement, and 
his application for reappraisement, must support it by his affidavit, 
corroborated by. two competent, credible, and disinterested persons, 
in which he must set forth specifically his objections to the appraise- _ 
ment. He must indicate his consent that the amount deposited by 
him for the reappraisement, or such part thereof as is necessary, may _ 
be expended therefor, without any claim on his part. for : a refund or 
return of the money thus expended. 
99.. Upon the receipt of a protest against appraisement and applica- 
tion for reappraisement conforming to the regulations herein, the 
register and receiver will transmit such protest and application to, 
the chief of field division, who will cause the reappraisement to be 
made by some officer other than the one making the original appraise- 
ment. ‘he procedure provided herein for appraisement will be 
followed for reappraisement, except the latter, if differing from the 
former, must, to give it effect, be approved both by the chief of field 
division and the register aid receiver, or, in case of disagreement 
between them, by the Commissioner ae the General Tand ‘Office. 


_ (Form £, Appendix.) 


23. When a reappraisement. is finally effected, the sapiatee and — 
receiver will note the reappraised price on ‘their records. and at once. - 
notify the applicant: that he must, within thirty days from the date — 
of notice, deposit with the receiver the amount fixed by such reap- 
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praisement for the ails of the land, or thereafter, and without notice, 
forfeit all rights under his Roel: (Form F’, Appendix.) | 
«OA, ‘The officer or employee of the United States making the: 
reappraisement shall be paid from the amount deposited with the 
receiver. by the applicant therefor, the salary, per diem, and other 
expenses to which he would have been entitled from the Govern- 
ment, in the case of an original appraisement, for his services for 
the time he was engaged in making and returning the reappraise- 
ment. The receiver will, out of the money deposited by the applicant, 
pay such compensation faoludine reasonable expenses for subsistence, 
transportation, and necessary assistants; and the officer will deduct 
from his expense account with the ‘Government the amount which ~ 
he has received from the receiver for such services. The receiver 
will return to the applicant the amount, if any, remaining on deposit . 
with him after paying the expenses of said reappraisement. | 
95. After the appraisement or reappraisement and deposit of 


purchase money and fee have been made the register will fix a time _ 


and place for the offering of final proof, and name the officer before 
whom it shall be offered and post a notice thereof in the land office’ 
and deliver a copy of the notice to the applicant, to be by him and at — 
his expense published in the newspaper of accredited standing and 
general circulation published nearest the land applied for. This 
notice must be continuously published in the paper for sixty days ~ 
prior to the date named therein as the day upon which final proof 
~ must be offered. (Form “G,” Appendix.) 

96. Final proof should be made at the time and place mentioned in 


_ the notice, and, as a part thereof, evidence of publication, as required 


by the previous paragraph, should also be filed. If final proof is not 
made on that day. or within ten days thereafter, the applicant may 
lose his right to complete entry of the land. Upon satisfactory show- 
ing, however, explaining the cause of his failure to make the proof as 
above required, and in the absence of adverse claim, the. Commis- 
sioner of the General Land Office may authorize him to readvertise 
and complete entry under his previous application. (See Form “ ‘H, 2 
Appendix.) ; 

27. After an appraisement or reappraisement has been approved, 
the payments made, and satisfactory proof submitted in any case as 
required by these regulations, the register and receiver will, 1f no 
protest or contest is pending, allow a final entry. 

98. Protest may be filed at any time before an entry is allowed, 
and contest may be filed at any time before patent issues, by any per- 


son who will furnish the register and receiver with a corroborated _— 


affidavit alleging facts sufficient to cause the cancellation of the anys 
‘and will pay the cost of contest. | 

29. If an applicant swear falsely im has application or sworn ie 
ment, he will be liable to indictment and punishment for perjury; 
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and if he be guilty of false swearing or attempted fraud in connection 
with his efforts to obtain title, or if he fail to perform any act or make. 
any payment or proof in the manner and within the time specified in 
the foregoing regulations, his application and entry will be disallowed 
_ and all moneys paid by him will be forfeited to the Government, and 

his rights under the timber and stone acts will be exhausted. | 
80. “A fter an application has been presented hereunder no other 


person will be permitted to file on the land embraced therein under. 


any public-land law until such application shall -have been ee 
disposed of adverse to the applicant. | 

381. Lands appraised or reappriised eet ‘but not sold, may, 
upon thé final disallowance of the application, be entered by any qual- — 
ified person, under the provisions of the timber and stone laws; at its 
appraised ‘or reappraised value, if subject thereto. | 

82. Lands applied for but not appraised ‘and not entered wander 
these regulations may, when the rights of the applicant are finally ter- 
minated, be disposed of as though eacks application had not been filed. 

33. Any lands which have not been reappraised may be reappraised 
upon the request ofan applicant therefor under these regulations who 
complies with the requirements of section 21 hereof. 

34. An, applicant securing a reappraisement under these regula- 
tions shall acquire thereby no right or privilege except that of pur- 
chasing the lands at their reappraised value; if he is qualified, and_ 
if the lands are subject to sale under his application; and he must 
otherwise comply with these regulations, but ‘shall not, in any event, | 
be entitled to the return of any money deposited by him and ex-- 
pended i in Such reappraisement. 

85. The Commissioner of the General Land Office may at any time 
direct the réappraisement of any tract or tracts of public ae when, 
in his opinion, the conditions warrant.such action. 

36. Unsatisfied military bounty land warrants under any act of 
Congress and unsatisfied indemnity certificates of location under the 
act of Congress approved June 2, 1858, properly assigned to the appli- 
cant, shall be réceivable as cash in payment: or part payment for lands 
pirchascd hereunder at the rate of $1.25 per acre. 

37. Any application to purchase timber and stone lands filéd before 
January 1, 1909, which doés not conform to these regulations shall be 
suspended, and the register and receiver should at once notify the — 
applicant that he may; if he so elect, file a new application conforma- 
_ ble to these regulations within thirty days from the date of the notice, 
and that failure to file such new application within the time specified 
will work a forfeitiire of all rights under his suspended. Ape ncaMon 
which will thereupon stand rejected without further notice. 7 

88. These regulations shall be effective on and after December 1, | 
1908, but all applications to purchase legally pending on November : 
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30, 1908, may be completed. by compliance with the regulations in 
force at the time such applications were filed. | 

39. The forms mentioned herein and included in’ the appendix 
hereto. shall be.a part, of these regulations. 

40. The foregoing regulations apply to entries of irene chiofly 
valuable for. stone, and the forms herein prescribed can be modified 
in such manner as may be oa to the making of entries of stone 
lands. a ae 
41. All former regulations, decisions, and practices in conflict with 
these regulations are hereby revoked. | 


Very respectfully,  Breo Denverz, 
So a | —— * Commissioner, 
eee ee 
J: AMES Rupee GARETELD, 
— Secretary. 


Revised and approved . August 22, 1911. | 
gE a ena Oe ety he 3 | SaseuEn Apams, 
aie k ee 


AN ACT For the sale of. timber lands in the States of California, Oregon, ah eae and in 
- Washington Werritory, . 

Be it enacted by the Senate and House of. Representatives of the United 
States of America in Congress assembled, That surveyed public ‘lands of the 
United States within the States of California, Oregon, and Nevada, and in 
Washington Territory, not included within military, Tudian, or other Teserva- 
tions of the United States, valuable chiefly for timber, but unfit for cultivation, 
and which have not been offered at publie sale, according to law, may be sold to 
citizens of the United States, or persons who have declared their intention to 
become such, in quantities not exceeding one hundred and sixty acres to any 
one person or association of persons, at the minimum price of two dollars and 


fifty cents per acre; and lands valuable chiefly for stone may be sold on the . | 


Same terms as timber: lands: Provided, That nothing herein contained shall de- 
‘feat or impair any bona fide claim under any law. of the United States, or au- 
thorize the sale of any mining claim, or the improvements of any bona fide. set- 
tler, or lands containing gold, silver, einnabar, copper, or coal, or lands Selected | 
by the said States under any law of the United States donating lands for inter-— 
nal improvements, education, or other purposes : And provided further, That 
none of the rights conferred by the act approved July twenty-sixth eighteen hun- 
dred and sixty-six, entitled “An act granting the right of way to ditch and canal 
owners over the public lands, and for other purposes,” shall be abrogated by this 
act; and all patents granted shall be subject to any vested and accrued water 
- rights: or rights to ditches. and reservoirs used in connection with such water 
rights, as may have been acquired under and by the provisions of said act: and 
such rights shall be expressly reserved. in any patent issued under this act. 
Sec. 2. That any person desiring to avail himself of the provisions of ‘this 
act shall file with the register of the proper district a written statement in ~ 
duplicate, one of which is to be transmitted to the General Land Office, desig- 
nating by legal subdivisions the particular tract of land be desires to purchase, 
setting forth that the same is unfit for cultivation, and valuable chiefly for its 
timber or stone; that it is. uninhabited; contains no mining or other improve- 


246 ~~ DECISIONS RELATING TO THE. PUBLIC LANDS. 
ments, except for ditch or canal purposes, where any such do exist, save such 
as were made by cr belonged to the applicant, nor, as deponent verily believes, 
any valuable deposit of gold, silver, cinnabar, copper, or coal; that deponent has 
‘made no other application under this act; that he does not apply to purchase - 
the same on speculation, but in good faith to appropriate it to his‘ own ex- 
elusive use and benefit, and that he has not, directly or indirectly, made any 
‘agreement or contract, in any way or manner, with any person or persons what- 

soever, by. which the title which he might acquire from the Government of the _ 
United States should inure, in whole or in part, to the benefit of amy person ex- » 
cept himself; which statement must be verified by the oath of the applicant be- 
Tore the reniater or the receiver of the land office within the district where the - 
land is situated; and if any person taking such oath shall swear falsely in the | 
premises, he shall be subject to all the pains and penalties of perjury, and shall 
forfeit the money which he may have paid for said lands, and all right and title 
to the Same; and any grant or conveyance which he may have made, except in 
the hands of bona fide purchasers, shall be null and void. 

Sec. 3. That upon the filing of said statement, as provided in the second sec- 
tion of this act, the register of the land office shall post a notice of such appli- 
cation, embracing a description of the land by legal subdivisions, in his office, 
for a period of sixty days, and shall furnish the applicant a copy of the same. 
for publication, at the expense of such applicant, in a newspaper published 
nearest the location of the premises, for a like period of time; and after the ex- 
Piration of said sixty days, if no adverse claim shall have been filed, the person 
desiring to purchase shall furnish to the register of the land office satisfactory 
evidence, first, that said notice of the application prepared by the register as 
aforesaid was duly published in a newspaper as herein required; secondly, that 
the land is of the character contemplated in this act, unoccupied and without 
improvements, other than those excepted, either mining or agricultural, and 
that it apparently contains no valuable deposits of gold, silver, cinnabar, copper, 
or coal; and upon payment to the proper officer of the purchase money of said 
land, together with the fees of the register and the receiver, as provided for in 
case of mining claims in the twelfth section of the act approved May tenth, 
eighteen hundred and seventy-two, the applicant may be permitted to enter said 
tract, and, on the transmission to the General Land Office of the papers and — 
testimony in the case, a patent shall issue thereon: Provided, That any person 
having a valid claim to any portion of the land may object, in writing, to the 
issuance of a patent to lands so ‘held by him, stating the nature of his claim 
thereto; and evidence shall be taken, and the merits of said objection shall be 
determined by the officers of the land office, subject to appeal, as in. other land 
eases. Effect shall be given to the foregoing provisions of this act by regula- 
tions to be prescribed by the Commissioner of the General Land Office. 

SEo. 6. That all acts and parts of acts inconsistent with the provisions of 
‘this act are hereby repealed. - 
Approved, June 3, 1878. (20 Stat., 89. ) 


AN ACT To authorize: the entry of aad’ chiefly valuable for building stone under the 
Placer mining laws. ee 


Be it practi by the Senate and House of Representatives ‘of the United 
States of America in Congress assembled, That any person authorized to enter 
lands under the mining laws of the United States may enter lands that are 
chiefly valuable for building stone under the provisions of the law in relation to 
-placer mineral claims: Provided, That lands reserved for the benefit of the pub- 
lic schools or donated to any State shall not be subject to entry under this act. 
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. Sec. 2. That an act entitied “An act for the sale of timber lands in the States 
of California, Oregon, Nevada, and Washington Territory,” approved June third, 
eighteen hundred and seventy-eight, be, and the same is hereby, amended. by 
Striking out the words “ States of California, Oregon, Nevada, and Washington 
| Territory * where the same occur in the second and third lines of said. act, and 
insert in lieu. thereof the words “ public-land States,” the purpose of this act 
being to make said act of June third, eighteen hundred and Bene eight, _ 
applicable to all the public-land States. | 

Sec. 3. That nothing in this act shall be construed to er, section twenty- 
four of the act entitled “An act to repeal timber-culture laws, and for other ues 
_ poses,” approved March third, eighteen hundred and ninety- one, 

PS PDrOved, ee 4; 1892. OT Stat., 348. ) 


AN ACT To provide for the location and satisfaction of outstanding military bounty land 
warrants and. certificates of location under section three of the act Sea June sec- 
ond, eighteen hundred and fifty-eight. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled,-That in addition to the benefits now given 
thereto by law, all unsatisfied military bounty land warrants under any act of 
Congress, and unsatisfied indemnity certificates of location under the act of 
Congress approved June second, eighteen hundred and fifty-eight, whether. here- 
tofore or hereafter. issued, shall be receivable ‘at the rate.of one dollar and 
twenty-five cents per acre in payment. or part. payment for any lands entered 
under the desert land law of March third, eighteen hundred. and eighty- 
{seventy-] seven, entitled “ An act to provide for the sale of desert lands in cer- 
tain States and Territories,’ and the amendments thereto, the timber-culture 
law of March third, eighteen hundred and seventy-three, entitled “An act to en- 
courage the growth of timber on the Western prairies,” and the amendments: 
thereto; the timber and stone law of June third, eighteen hundred and seventy- 
eight, entitled “ An act for the sale of timber lands in the States of California, ° 
Oregon, Nebraska; and Washington Territory,” and the amendments ‘thereto, 
or for lands which may be sold at public auction, except such lands as shall 
have been purchased from any Indian tribe within ten years last past: | 

Appr oved, December 138, 1894. (28 Stat., 594. ) 


AN ACT To abolish the distinction between offered and unoffered lands, and for other 
. . purposes. | 

Be it anectea by the Senate and House of Representatives of the: United States 
of America in Congress assembled, That in cases arising from and after the 
passage of this act the distinction now obtaining in the statutes between offered 
and unoffered lands shall no longer be made in passing upon subsisting preemp- 
tion claims, in disposing of the. public lands under the homestead laws, and un- 
der the timber and stone law of June third, eighteen hundred and seventy-eight, — 
as extended by the act of August fourth, eighteen hundred and ninety-two, but | 
-in.all such cases hereafter arising the land in question shall be treated as un- 
offered, without regard to whether it may have actually been at some time 


_ offered or not. 


Approved, May 18, 1898. (30 Stat, 418.) 


tS 


| AN ACT To amend the Act of Congress of March eleventh, nineteen hundred. and: ic 
relating. to homesteads.. 


~ Be it enacted by the Senate and House of Representatives of the United states 
of America m Congress assembled, That an Act entitled “An Act to amend sec- 
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tion twenty-two hundred. and ninety-four of the Revised Statutes of the United. 
States,”. approved March eleventh, nineteen hundred and two, be, and me same 


is hereby, amended to. read as follows: 
“That section twenty-two hundred and ninety-four of the Revised Statutes 


of the United: States be, and the same is mereOy: amended so as to read as. 


follows: 


“¢SEo, 2294. That hereafter all ieee affidavits, and. oaths. of any kind what- | 
soever required to be made by applicants and entrymen under the homestead, — 


preemption, timber-culture, desert-land, and. timber and stone Acts, may,. in 
addition to those now authorized to take such affidavits, proofs, and oaths, be 
made before any United: States commissioner or commissioner. of the court. exer- 


cising Federal jurisdiction in the Territory or before the judge or clerk of any — 


court of record in the county, parish, or land district in which the lands are 
situated : Provided, That in case the affidavits, proofs, and oaths hereinbefore 


‘mentioned be taken out of the county. in which the land is located the applicant. 
must show by affidavit, satisfactory to the Commissioner of the General. Land 
Office, that it was taken before the nearest or most accessible officer qualified to 


take said affidavits, proofs, and oaths in the land districts in which the lands 
applied. for are located; but such showing by affidavit need not be made in mak-~ 


ing final proof if the proof be taken in the town or city where the newspaper. is . 


published: in which the fina] proof: notice is printed. The proof, affidavit, and 
oath, when so. made and. duly. subscribed, or which may have heretofore been so 
made. and duly subscribed, shall have the same force and effect as if made before 
the. register and receiver, when transmitted to them with the fees and commis- 


-Sions allowed and required by law. That if any witness making such proof, or 


any. applicant making. such affidavit or. oath, shall knowingly, willfully, or cor-~ 
ruptly. swear falsely to any material matter contained in said. proofs, affidavits, 


or. oaths. he shall. be deemed: guilty of perjury, and shall be liable to the same 
-pains and. penalties as if:he had Sworn falsely before the register. That the fees - 
for entries. and- for. final; proofs, when made. before any other officer than the 


register and receiver, shall be as follows: 
** For each affidavit, twenty-five cents. 


“*For each deposition of claimant or. Wiles: when not prepared. by the | 


officer, twenty-five cents. . 
“*For each a of claimant or + witness cacanea by this officer, one 


dollar. 


“<Any officer Jemanaae or receiving a greater sum for such service shall be 


guilty of.a misdemeanor, and upon conviction shall be pee for each offense 
by a fine not exceeding one hundred dollars. nie 
Approved, March 4, 1904. (83 Stat., 59. ), 


— oe 


AN ACT Making appropriations for sundry civil expenses of the Bovemumeat for the fiscal | 


. year Snding TT une thirtieth, eighteen hundred and ninety-one, and for other purposes. 


. Be. it enacted by the Senate and House of. Repreaontatings of the United Rimes 
of America Mm Congress assembled, ; 


No. person who shall, after the passage of this act, enter upon any of the 


- public lands with a view to occupation, entry, or settlement under any of the 


land laws shall be permitted to acquire title to more than three hundred and 


twenty acres, in the aggregate, under all of said laws, but this, limitation shall 


not operate to curtail the right of any person who has heretofore made entry 
or settlement on the public: lands, or whose occupation, entry, or settlement is 


validated. by. this act: Provided, That in all. patents for lands. hereafter taken up | 
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under. any-of the land laws. of. the United States. or. on entries or. claims vali- — 

dated by this act, west of the one hundredth: meridian, it shall be expressed that 

there is reserved from the. lands in said patent described. a right. of. way thereon 

for ditches or canals constructed by. the authority of the United States. 
Approved, vane 30, 1890. (26 Stat., 391.). 


AN. ACT To, repeal the, timber-culture laws, and for other. purposes. 


Be it enacted-by the Senate and House of fepr esentatives of the United States 
of America in Congress assembled, | : | | 
+ % %  & a mm x 


SEC. 17. That, reservoir. atte located, or. selected and. to be located. and selected 


a toad 


and. eighty-nine, ‘and for. ‘other. ‘purposes; 2, “and. ‘amendments thereto, shal be 
restricted. to, and shall. contain only so much land, as is actually. necessary for 
| the. construction. and, ‘maintenance of. reservoirs, excluding. so. far. as pr acticable : 
lands occupied by actual settlers. at the date of the location. of. said reservoirs ; 
and. that. the. provisions, of “An act, making appropriations for. sundry: civil: ex~ 
penses_ of ‘the. . Government for the. fiscal year: ending June, thirtieth, eighteen 
hundred and qinew. one, and for other purposes, ” which ‘Teads. as, follows, viz: 
“No person who shall after the passage of this act enter upon any of the public : 
lands, with, a view. to occupation, entry, or settlement under any of the land 
laws shall, be permitted, to acquire, title. to more than three hundred and twenty 
acres in ‘the aggregate under all said laws, 2” “shall be construed to. include in the 
maximum amount of lands the title. ‘to, which is permitted to be acquired by. one. 
entered under ‘mineral- land ‘laws. 

Approved, March 3, soi. (26 Stat., 1095.) 


The 320-acre limitation provided by the above acts of August 80, 1890 (26 
Stat., 391), and March 8, 1891 (26 Stat., 1095), applies to timber and stone 
entries, (33 L. D., 5389, -605.) 


{Form A.] cS 
APPLICATION AND SWORN, STATEMENT. 


[To be made in duplicate.]. 
Act June 8, 1878, and Acts Amendatory. 


Departmental Regulations Approved November 30, 1908. 


Unirep States Land OFFICE, . 

; . at 2 = —, 1908. . 

I, , hereby make application to purchase the quarter of 
~ section | , in township and range ——, in the State of = 
and the timber thereon, at such value as may be fixed by appraisement, made 
under the authority of the Secretary of the Interior, under the act of June 3, 
1878, | commonly. Amown. as the “ Timber, and. stone law,” and. acts amendatory 
thereof, and, in support of. this application I solemnly swear: That I. am a 
native ‘(or naturalized) citizen of the United States (or, have declared my 
intention to become a citizen) ; that I am : years. of age and by. occupa- 
tion : that I did on tate —, “19—, examine said land, and from my 
personal knowledge state that said land is “unfit for cultivation and is valuable 



































fe 


which I estimate to be 


paper, ene at Lo 


~ township : 
_ acres. -- This janid fas been applied for by 
‘the timber and stone law. If you accept this designation, it will be your duty 
to personally visit and carefully examine each and every legal subdivision of the 
land, and ‘the timber thereon, and to make a return through this office of the 
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- chiefly for its timber, and that to my best phowieiwe and be ief- based upon 





said examination, the land is worth - dollars, and the timber thereon, 
feet, board measure, is worth — dollars, 
making a total value for the land and timber of dollars and no more; 
that the land is uninhabited; that it contains no mining or other improvements, 











- nor, as I verily believe, any valuable deposits of gold, silver, cinnabar, copper 


or coal, or other minerals, salt springs or deposits of salt; that I have made no 
other application under, said acts; that I do not apply to purchase the land 
above described on speculation, but in good faith to appropriate it to my own 


exclusive use and benefit; that I have not, directly or indirectly, made any . 


agreement or contract, in any way or manner, with any person or persons 


' whomsoever, by which the title I may acquire from the Government of the 


United States may inure in whole or in part to the benefit of any person except 


myself; that since August 30, 1890, I have not entered and acquired title to, 


nor am I-now claiming, under an entry made under any of the nonmineral 
public land laws, an amount of land which, together with the land now applied 
for, will exceed in the aggregate 320 acres; that I am not a member of any 


association, or a stockholder in any: corporation which has filed an application 





and sworn statement under said act; and that my post- office address is ; 
at which place any notice affecting my rights under this application may be 
sent. I request that notice be suPDished me for pobheation in the - news- 














(Sign here, with full Christian name. ) 


I havens mere that the Porceolne affidavit was read to or by affiant in my 
presence before affiant affixed signature thereto; that affiant 3 is to me personally 
known, or has been satisfactorily identified before me by (give 
full name and post-office address) ; that I verily believe affiant to be a qualified 
applicant and the identical person hereinbefore described, and that said affidavit 
was duly subscribed and sworn: to before me, at my office in (town), 
pa and sae within the - land district this 





























day of. 








(Official designation of officer. ) 


- In case ie applicant has been naturalized or has declared his intention to 
become a citizen, a certified copy of his certificate of naturalization or declara- 
tion of intention, as the case may be, must be furnished. 

If the residence is ina city, the street and number must be given. 

The newspaper designated must be one of general circulation, published 
nearest the land. , 


{Form B.] 
: DESIGNATION OF APPRAISER. 


Departmental Regulations Approved November 30, 1908. 








? 


aeeeeee reg, (: Se 


: : <2 
Ce eee ee 


bd 














Sir: ‘You. are designated to appraise ne 7 quarter of section 
,—, and range ; , which embraces a total of 
, of — ee , under 
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approximate quantity, quality, and the stumpage cash value of the various 
kinds of timber, the cash value of the land, and the total value of the land and 
timber. The total appraisement of the land and timber, however, must not 
- amount to Jess than two dollars and fifty cents per acre for each acre appraised. 
Bach legal subdivision must be separately appraised, or your return must show 
Specifically that the appraisement applies to each legal :subdivision, 

Please inform me as soon as possible, and not later than —, 19—, 
whether you will be able to do the work, and also advise me the approximate 
date the appraisal will be completed. | | : 

very Pesca : 











| Chief of Field Division, General Land Ofice. 
[Form ©.] ee | 
| APPRAISAL, TIMBER AND StToNE LANDs, 
Act of March 8, 1878, and Acts Amendatory. 
Departmental Regulations ppproved November 30, 1908. 


“Board Value of | Total value; Value of 


je Stumpoge Character| land ex- | ofland and| land and 


*) per tract.| -per M. 


Lot or quarter- ; Kind of Quality 
quarter. timber. of timber. of soil. |clusive of| timber per a pe 


timber. acre. 


—_—_—~__ + — | | | | |. ] 





Logging: 

Timber must be logged by 
railroad). . : 
Distance logs or lumber are to be transported to ‘market, : miles. Ap- 
proximate cost per M for transportation of logs or lumber to market, - 
dollars. Accessible? (yes or -no). Manufacturing possible on the 
ground? (yes or no). Will there be improvement in logging facilities 
in the vicinity? : (yes or no). Will the demand for timber products be 
likely to increase in the neighborhood in the near future? (yes or no}. 
Nearest: available quotations on BrUDBES for the species estimated 





(wagon haul, aS river driving, or 


























a2) 10= 
STATEMENT BY APPRAISER. 

l have carefully examined each and every legal ‘subdivision of the 
quarter of section , township , range — , and the timber 
thereon, and the estimates included in the above table and the foregoing state- 
ment were based on personal examination. I did not find any indication that 
the land or any part thereof contains any valuable mineral or coal deposits, and 
- found no improvements or other evidence that any claim is being asserted under 
any of the public-land laws. I recommend that the application to purchase 
receive favorable action. oo 

















3 
| : Appraiser. 
ACTION ON APPRAISEMENT. | 
I have earefully examined the. within appraisement and find no reason to 
believe that .it-is improperly made. , 
It is. therefore, accordingly, APPROVED. 








Chief of Field Division. 
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Norr.—The approval of the appraisal by the. chief of field division is final, 
and no action is required thereon by the register and receiver, except. to. note 
the appraised. price on their records, and to issue the necessary notices. “he 


register and: receiver will, in the event of a disagreement between the appraiser 


_. and the. chief: of field division, and their. concurrence with the appraiser, sign. 
_ the following certificate: aS 
| | _ Untrep Srates Land OFFICE, 


— & 


3 








? 








cee ‘We have carefully considered the within appraisement and the objections 
thereto urged by the chief of field division, and, believing that the appraisal is. 
not materially high or low, the same is hereby approved. 





, Register. 
, Receiver. 











Norn. calf the register. and receiver eoneur in the adyerse objections of the 
chief. of field division they. will. proceed in accordance. with paragraph. 17 of. the | 


regulations approved. November 30, 1908. 


_ SUGGESTIONS TO APPRAISER. 


» 


The appraiser should fill in each blank eanesutig and lesibly. Under the head 


of kinds, of timber he should state the species, such as * yellow, pine,” “ white 
pine,” “ ‘Douglas fiir, ” “spruce,” etc. If there are more~ than four leading 


Species, all others’: ‘ghoiild: be under the head of ee Miscellaneous,” in the fifth 


space. 'The. quality of the timber should be judged as far as possible at local 
sawmills, and should be indicated by such descriptive words as " excellent,” 
“ good,” “ fair,” and “€ poor.” 

In the first column to the left the description of the land should be given, 


[Form D.] 


NOTICE TO APPLICANT oF APPRAISEMENT. 


“Dy spneeiental Regulations Approved November 30, 1908. 


Unrrep Soke LAND OFFICE, 














Sir: You. are informed. that. the land, and the timber thereon, embraced in 
your timber and stone application No. , filed —_ 19-, have been 
appraised i in the total sum of - dollars. , 

You are therefore notified that your application for eta lands will be dis- 
missed without further. notice, if you do not, within thirty days ‘from. service of 
this notice, deposit the appraised price of the land with the receiver of this 











office, or file your written protest against such appraisement, setting forth © | 


clearly and specifically your objection thereto, which protest must be sworn to 


by you, and corroborated by two competent, credible, and disinterested persons. _ 


The protest, if filed, must be accompanied by your application requesting that 
the land be reappraised at your expense, and you must deposit. with the receiver 
the sum of — 





dollars, to be expended therefor, and you must indicate your | 
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consent: that the amount so deposited may be de sended: for the reappraisement;: 
without any claim on your part that any portion thereof, so. eapeneee: Shall eve: 
returned or refunded. to you. : 

Ifa reappraisement is made under your application, you will Secure no fant 


or privilege, except that of purchasing the lands at their reappraised value, if | 


they are subject to sale and you are properly qualified... 
Very respectfully, 





, Register. 
—_ ——_-, » Receiver. 
[Form E.] | _ A ee 
| 7 _ REAPPRAISEMENT. | 

Form C may be modified so as to show that the action taken isa reappraise- 
ment instead of an original appraisement. The return of the appraising officer. 


and indorsements by the chief of field division and the register and receiver 


‘must show that the action taken is a reappraisemenut, and it must be approved 
conjointly by the chief of field division and the register and receiver. 


{Form F.] , see 
| | _ Notice or REAPPRAISEMENT. 
Departmental regulations approved November 30, 1908. 


Uniten Srates Land Orrick, 








————_— 











$e: You are advised that, pursuant to your application, the —~+— ‘quarter 
of section , , township , and range | , and. the timber thereon, 
embraced in your timber and ‘stoné sworn statement,.Ne: —, have been reap- 
praiséd, and the price fixed at dollars, which amount you -must deposit 
with the recéiver of ‘this office within thirty days from service of notice hereof, 
or your application will be sar disallowed without further notice: 

ney respectfully, a 














zy Repister. _ 
——__ —-——-, Receiver. 





[Form G.] | 
Novice or APPLICATION TO PURCHASE UNDER TIMBER AND Stone LAWS. 
Departmental preninuons approved November 30, 1908. 


UNITED Status LAND OFFICE, 






































| | | — 19—. 
_ Notice is hereny. given that ~ : -— , eer post-office address is ; 
did on the day of , 19—, file in this office his sworn statement 
and application No. — to purchase the - quarter of section ———, township 
, range ~—, M., and the timber thereon, under the srovisions 


of the act of June 8, 1878, and acts amendatory, known as the “ Timber and. 
_ stone law,” at such value as might be fixed by appraisement, and. that, pur- - 

_.Suant to such application, the land and timber thereon have been appraised, 
the timber estimated board feet, at $ per M, and the land $- 
or combined value of the land and timber at $ ; that said applicant’ will 
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offer final proof. in Support of his application and sworn Statement ‘on the 
day. of. , 19—, before - , at. Any person is. at 

















liberty to protest this purchase before entry, or initiate a contest at any time 


before patent issues, by. filing a corroborated affidavit’ in this office, alleging 


' faets which would defeat the entry. | 
. , Register. 








“Where notice is issued under section 19, the register will modify the blank so 


as to show the valuation placed on the land and the timber thereon was that 
made ‘by the applicant when he filed his sworn statement, instead of being fixed 
by appraisement, : 


{Form H.] ae TIMBER OR STONE ENTRY. 

| (4—-370a.) 

Departmental Teemenons approved by the Secretary of the Interior November 
es - 80, 1908. 

DEPARTMENT OF THE INTERIOR. 


U..8. LANpD OFFICE, : : , No. 
Receipt No. 














FINAL PROOF, 








I hereby solemnly swear that I am the identical , who presented 
sworn statement. and application, No. , for — ——, section : 
township , range ———-, ———— meridian; that the land is valuable 
chiefly for its timber, and is, in its present condition, unfit for cultivation; that 























it is unoccupied and without improvements of any character, except for ditch. 


or canal purposes, and that it apparently contains no valuable cenosts of gold, 
silver; cinnabar, copper; coal, Salines, or salt springs. : 





ee ee ree 


3 


(Sign here, with full Christian name. } 








* (Post-office address.) 


~T hereby certify that: the foresoine: affidavit: was read. to or by affiant in my 
presence before affiant affixed signature thereto; that affiant is to me pore ually 


known (or has been satisfactorily identified before me by 
(Give full name and post-office address.) 








> that. 


I verily palieve affiant to be a qualified Applicant and the identical person here- | 


inbefore described, and that said affidavit was duly subscribed and sworn to 

before me, at my office, in -, 7 , within the land .dis- 
(Town.) County and State.) 

, 19—. 














of :- 








- trict, this 


yO: 








(Official designation of officer.) 


This form of proof can be accepted only where the land embraced in the appli-. 


- cation to purchase has been appraised or reappraised pursuant to the provisions 


of the Timber and Stone Regulations aDDEOVED: November 30, 1908, by the Secre- 


ty of the Interior. 

- Proof supporting applications to purchase under section 19 of the said panulie 
tions or under applications pending November 30, 1908,.must be made by the 
applicant and two witnesses, as required by the regulations in force prior to 
December 1, 1908. (See Forms 4—870 and 4~—3871.) 


[To be used only when sale is made under section 19 of the regulations approved 
November 30, 1908, and in sales under applications pending November 80, 1908. ] 
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4-370. 
(Form approved by the Secretary of the Interior November 12, 1907.) | 
| ‘DEPARTMENT OF THE INTERIOR. 


TIMBER OR STONE ENTRY. 





‘U.S. LAND OFFICE, — aa ees 


Testimony of claimant. 








YI, (give full Christian name), being duly called as a witness in 
support of my application to purchase the — , section ; township 
-, range _ meridian, testify as follows: a | 
Question 1. What is your age, perapeen Dose guce address, and where do - 
you live? : | 
ANSW Cl: .canccuss doanse Geter CO acGeaosaneee eames oe Sea eee eee oaeae 
Question 2. Are you a native-born citizen of the United States; and, if s so, in 
what State or Territory were you born? Are you married or single? | 
Answer, - a | 


Se a Ny py ee Eh ey ey SE SU ee ey Ys yt eh 


Question 3. Are you the identical person. who applied to purchase this land 























on the day of - , 19—, and made the sworn statement required by 
law upon that day? 4° ye 
Answer. 


ere a rm ee ree ee ee a et ey re cs cr cs ce ey ree yr a ree re te ee re ee ee et ee et et ee 


Question 4. Have you made a personal examination of each smallest legal 
subdivision of the land applied for? 

Bs 0 OL hd £3 5 em en ET eT noe ne en ee ie ee EER Tt ECA eee OE 

Question 5. “When, under what circumstances, and with whom was such 
examination made? 

AMSWOlr pecees spoon lane ete eee ea eo eae eet eee 

Question 6. How. did you identify said land? Describe it fully. 

SOLS eho Ft a ae nae Bt Ba Se Se a te 

Question %. Is the land occupied, or are there any improvements on it? ‘If so, 
describe them and state whether they belong to you. 2 

NUS VON: tec tessa cp gga ea ee a st te as 

Question 8. Is the land fit for cultivation, or would it be fit for cultivation 
if the timber were removed? | | a 

ANiSWer) 2chsie bo. bhence teas eso ee ee ea esa oti 

Question 9. What is the situation of this land, what is the nature of the soil, 
and what causes render the same unfit for cultivation? . os 

Answer. —-___- ee Ee Ca ay a Ph a et oe 

Question 10. Are there any salines or indications of deposits of gold, silver, 
cinnabar, copper, coal, or other minerals on this land? ‘If so, state what they 
are. | | 
AMR WET fe ei ee Eee tT aca! a nT, Le ee ee 

Question 11. Is the land valuable for mineral, or more valuable. for any other 
purposes than for the timber or stone thereon, or is it chiefly valuable for 
- timber or stone? (Answer each question.) , - . 

OSS fo) bn RR I IS aE Sa Pera Nt eA aR See Yet DE Ea | 

Question 12. From what facts do you conclude that the Jand is chiefly valu- 
able for. timber and stone? . | 

Answer. ~~~ --~_-_ tase a See a SA Pree oe a See eae 
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Question 13. How many thousand feet, board measure, of lumber do you 
estimate that ere is on this entire tract? .What is the stumpage value of 
same? — _ | 

Answer. Se pee ease een nats ee ee eae as Pee 
you arrive at your estimate of the quality and value of ranae on the tract? 

PVSWOL: 28 oot Ss a ae at ca le ee ek 

- Question 15. What do you expéct ‘to do with this land and the timber when 
_ you get title to it? : | ’ 

” Answer. a Te ER AOE, Geass a hake Mactan 

Question 16. Do you know of any capitalist or company which has offered to 
purchase timber land in the vicinity of this entry? it so, who are they, and 
how do you know of them? _ 7 | 

Answer. SE me eee ee ee eee eae ee oie ee Ste edo 

Question 17. Has any person offered to purchase this land it you acquire 
title? If so, who, and for what amount? | 

 RUUGW CE aa aa ee ae eee ee 

Question 18. Where is the nearest and best market for the timber on this land 
- at the present. time? © . 

Answer. Ss der eae Be a eel las eg pede bac ates eaten es 

Question 19. What has been your occupation during the past year; ‘where and 
by whom bave you been employed, and at what compensation? - 


Answer. SO aU Stee AES een EO SOP eR CE Ne Ue ee tee meee ee 
Question 20. How did you. first learn about this particular tract of land, and | 


7 that it would be a good investment to puy it? 


Answer. wae -- H+ ~~ == - 5 - =~ = $= +5 ne = nnn nnn eons 
Question pa Did you pay or ‘agree to pay anything for this information? If 


so, to whom, ‘and the amount? | 


Answer. EE ERIE earl ER TR Ne eee aS a 
— Question 22. Did you. pay out of your own individual funds all the expenses 


in connection with making this: filing, and do you expect to pay for. the Jand 

with your own money? 

~ Answer. en 
Question 23. Where did you get the nioney- with which to pay for this land, 

and how long have you had same in your actual possession? | . 
Answer. wanna enn nnn nnn nnn 


80, Where? _ 


ANBW Gls ole Sees Ses ste eR are ee 
Question 25. Have you sold or transferred your claim to this Jand. since mak- 


ing your sworn “statement, or have you directly or indirectly made any agree- 
ment or contract, in aby. way or tanner, with any person whomsoever, by which 
‘the title Which you may acquire from the Government of the United States may 
inure in whole or in part ve the benefit of any person euCens yourself? | 
Answer. ~~ ~-~-------~----------~--~----~ = = enn 
* Question 26. Do you make this entry in good faith for the appropriation of | 
the land and the timber thereon exclusively for your’ own use and not for the 
use or benefit of any other person? : 


Answer. ee a ee ee ee ee 
‘Question 27. Has any person other than yourself, or any firm, corporation, or 


-association any interest in the entry you are now making, or in the land or in 
the timber thereon? | 
- Answer. -.--- en ee en na nt cence nena 
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* Question. 28. Have you since August 380, 1890, entered and deanived title to,. . 
or are you now claiming, under an entry made under any. of the nonmineral. 
public-land laws, an amount of land which, together with the Jand now applied - 
for, will exceed in the aggregate 320 acres? : 


Answer. ietete, eee fo See ee whee viet, 


eae ee rr err sree ee 


(Sign here, with full Christian name.) 


Nore —Every | person swearing falsely to the above deposition will be punished .. 


as provided by law for such offense. (See. sec. 125, U. 8S. Criminal Code, below.).. 
In addition thereto, the money that may be paid for the land is forfeited, and 
all conveyances of the land, or of. any right, title, or. claim thereto, are paien 
lutely null and void as against the United States. 

*Notr.—In addition to the foregoing testimony the officer before whom the 
proof is made will ask. such. ete as seem necessary to bring. out: all: the | 
facts in the case.: ! 3 | 


I iekeny certify that the foregoing deposition was read to or by deponent in i 
my presence before deponent affixed signature thereto’; that deponent is. to me 
personally known [or has been satisfactorily identified before me by 
(give full name and post-office address) ] 5 that I verily believe deponent 
to be a qualified claimant and the identical person hereinbefore described, and 
that said deposition was duly subscribed and sworn to before me, at. my office, in 
(town), {county and. State), within the - land. dis- 
trict, this day of , 19—. | 

I further. certify that. I tested the accuracy ‘of affiant’s information and good 
faith in making the entry, by close and sufficient cross-examination of claim- - 
ant and the witnesses, and am satisfied from such examination that the entry 
is made in good faith for entryman’s own exclusive use and not for sale or 
speculation, nor in the interest of, nor for the benetit of, any other person or 
persons, firm, ‘Or corporation. | 


























oe te le eS SE 


(Official designation of officer.) 


— Sec. 125, United States Criminal Code. —Whoeyer, having taken an oath before oe 


a competent tribunal, officer, or person, in any case in which a law of the United — 
States authorizes an oath to be administered, that he will testify, declare, de- 
pose, or certify: truly, or that any written testimony, declaration, deposition, or 
certificate by him subscribed, is true, shall willfully and contrary to such oath 
state or subscribe any material matter which he does not believe to be true, is . 
guilty of perjury, and shall be fined: not more than two thousand dollars and 
imprisoned not more than five years. 7 


4-371 
* (Form approved by the Secretary of the Interior November 12, 1907.). 
| DEPARTMENT OF THE INTERIOR. 


TIMBER OR STONE ENTRY. 





U.S. LAND OrFice, —— 


eeseioas of witness. 








. J,- (give full Christian name), being duly called as a witness in 
| support of the application of ; (give full Christian name), filed at 


95464°—vor 40—11——17 
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: ) township : ; 











| the 











land: office, to purchase. the - geetion: 
range. ze ‘meridian, testify as: follows: | 
Question: 1. What: is ‘your age; occupation; post-office: address; and ° ‘where: do 
you live? a 7 
Answers iene lcrisihnarstacsttanteeacan ee Ye ee eS RE ee 


CAS {ae LENT ae aE ET RTS TO Oa Re NT ee SED : 
Question: 3.: Areyou: acquainted with. the:land: above: See SI 
examination:of each: of. its: smallest. legal sundh eae: Describe: the traet:fully-. 
Answers -_._— i a ea a ia a sl et ht ral eat Ree I ae lh 
- Question .4;. When; with. ae and: in: WAS manuer: was such: examination 7 
made? | 


PANS CP soe ot oe te ee a rie al ei 
- Question: 5.. Is: it occupied or are: there any improvements.on: it not:made=for- 


ditch or canal purposes, or which were not made by, or do not belong to;.the said’ 
applicant? _ | | | | 
Answer:: wanna ne = 55 nn eno nnn en - Ree pa Perse ee re 
Question: 6: Is:it fit for cultivation? i. | . 
Answer, -..---+.. Sa cleat gh aac See re a rein ie ge ag 
Question:-7; What causes: render: it: unfit: for: cultivation? 
MUO ha sa a ee ee 
Question:.8.: Are: there: any salines: or indications: of: deposits: of: gold. silver; 
cinnabar;: copper; coal,..or: other: minerals on, this: land-?- If. so,.- state. what. a . 
are. : 


Answer; .--------~-- ? eee ee EEE we soawew 
Question 93. Is:the:land:: valuable; for. mineral, or; more: valuable :for; any: other 


purposes. than: for: the: timberor stone: thereon,. or is:- it: chiefiy.. -vyaluable- for 
timber: or: stone? {(Answer:-each: questions): 


Question 10.. From what facts do you conclude that: the- a is chiefly: yalu- 
able for. timber or stone? | 
Answer, ~---------------- ee he epee tale ka 
Question: 11. How: long: have you known the applicant? oO 
PRTG WV OT ic a ct a 
Question, 12. What is. his financial condition so far as you know? — 
ADSWO!: aniocensonnmeew oes Coe alee leet oe eee eee Ge 
Question 13. Do, you know of your own. wnowledee. that applicant: has suffi: 
cient money of his own. to pay. for this land and hold it six months: without 
mortgaging it? 
MV OV a cent aA ee an ae 
Question 14; Do you know whether the applicant has, directly or indirectly, 
made any agreement or contract, in any way or manner, with any person whom-. 
soever by which the title he may acquire from the Government of the United. 
States may inure in whole or in part. to:the benefit of any person except him- 
self? eS . | : 
Answer. ee ee as as eS Raed ee ieee he 
* Question 15. Are you in any “way interested in this application or in the 
land above described, or the timber “Or stone, salines, mines, or ; Improvements 
of any. description thereon? _ tr 
* IVS O sage So hoes Oo ns te fe at ee ree eae 


(Sign: here,, withy full Christian..name.) & 


f 
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NOTE. ee person: swearing” falsely to’ the’ above aaposttion- will ‘be pun- 7 
ished -as:provided by: law- for' such’ offérise:  (Sée: sec, sa U. &: Criminal ‘Code; 
below: ),’. | 

a: Note:—In, addition. to. the. foregoing testimon 7; ‘the: offider before. whom : thie 
proof. is made will: ask puck: questions as seem | Mecessary. to: bring, out. all. the - 
facts in the case, 


I hereby certify that the foreg going déposition was read ‘to or by deponent. in 
my presence before® deponent’ affixed: ‘signature’ thereto; that déponent” is to ‘me 
personally ‘known: [or has‘ peen® satisfactorily: identified’ before mie’ By" 
- (give: full. name:and:-postzofficee address) ]:; that: Ti caret evento anpenent: 

to. be. a. credible: witness: ‘and the identical. person’: hereinbefore described: sand: 
that sdid deposition: was duly subscribed ; and. Sworn. to. before: me,: at. my. -Offiee, 
in (town), Roway and Bate): within the Jand 
-- district;. -thise— y 19s 


























+ dye of< 


SS Ge er eS le a ee a SS 


ee ee ae oe ee 


_ (Official. ‘designation of: officer. ) 


See. 125; . ‘United States Criminal. Code —Whoever,. having. taken an oath. — 
before a competent tribunal, officer, or person, in any case in which a law of 
the United States authorizes an oath to be administered, that hé will ‘testify, 
declare; depose}: or.’ certify: truly, or that” any’ written’ testimony; declaration, 
deposition,. or* certificate: by himi: subscribed, is*true, shall willfully and: con: 
trary: to- such. oath. state or! subseribe: any: material. matter: which he. does not: 
believe to be true, is guilty of perjury, and shall be fined not more than: two. 
thousand, dollars and imprisoned not more than. five years, 





 - SORLI vv BERG: 
| Decided September ‘Sg, 1911, 


Houmas: Dyer —QuaLiricaTion-—Ownieusnor OF “LaNp—Exonss - or ‘Lams: 
Tray One ACRE. 


“Section 2289 of ‘the Revised ‘Statutes specifically declares one - -whe is the 
proprietor of more than 160 acres’ of land disqualified’ to makeé hotiestéad 


entry; and the: land“ départment is therefore without power; by invokmg 


the:maxim: de minimis non curat lex; to ‘hold: so: qualifiéd one who owis: ‘more 

than 160: acres;. notwithstanding” the excess may. be:less: than: one- acre. | 

CONFLICTING: DECISION OVERRULED. | - 
Amidon v. Hegdale, 39 L. D., 131, overruled. 


ADAMS, First Assistant Secretary: | oe 
“Hans T. Sorli has appealed to the iepacenene from. the. seein 


cr the Commissioner of the General Land Office of J: ahuary: 6,1911, 


sustaining the action of the local officers and dismissing. his contest 
against homestead entry No. 42949: (Serial 06277), made J uly: 8 
-1906,.by Iver J. Berg for the SW. 4, Sec. 26,. T. 163 N.,. R. 93. W, 
Minot, ‘North Dakota, land district. P Re 

The contest. affidavit: was filed: December 18, 1909, _ alleging: that. 
Berg was the owner of more. than 160 acres. of. land. at the date of - 
said entry. The facts were presented in the form of a written agree: 
ment and stipulation By. and between the parties. 
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s In said agreed statement of facts, hick was ee March 14, 1910, 
it was stipulated that on the 3d. a of July, 1906, Berg was the 
- owner, in fee simple, of 160 acres of land in South Dakota, and, also, 
ofa eoriain lot of land in Bryant, Hamlin County, South Dakia: 
by subsequent stipulation, it was agreed that the said last mentioned 
lot is 50 feet wide and 142 feet long. No other testimony was offered 
and the.case was submitted on these agreed and undisputed facts. 
The Commissioner dismissed the contest, holding that the defend- — 


_ ant was not disqualified to make the entry; basing his decision upon 


the case of, Amidon v. Hegdale (39 L. D., 181), decided J sury: 28, 
1910, wherein the Department held that—_ : 
Under the maxim de minimis non curat len, the ownership of Jess than. one 
_ aere in excess of one hundr ed and sixty acres will not be held a seanalipention 
to make homestead entry. 
Appellant, on this appeal, contends that the last mentioned de- 
‘cision is erroneous and should be overruled. This contention must 
be sustained. , 
Section 2289, Revised Statutes, provides that “no person, who. is 
the proprietor of more, than one. hundred and sixty acres of land in. 
any ae or Territory shall. pore any a under the homestead: 
law.” 
It 1s impossible to reconcile the secon in Amidon ». Hegdale with © 
the statutory provision just quoted. By the decision, an entryman is 
allowed to own one acre more than that allowed by statute, while 
‘the slightest excess above the area allowed by the decision disqualifies | 
him. from making entry. If the statutory limit were made 161: 
acres, the same reasoning would fix the limit of disqualification at. 
162 acres, and, thus, the statutory limit of ownership would be con-_ 
tinuously disregarded and increased by departmental decision in 
the nature of judicial legislation. It would resolve itself into a race 


between. Congress with exclusive power to legislate, and this Depart- 


-. ment without such power, in which, notwithstanding, the Depart- 
ment would be, at all times, one lap ahead of Congress. The statute 
1S plain, certain and unambiguous, and the Department has no right © 
to so, in effect, legislate. And the maxim de minimis non curat lea | 
cannot properly be invoked to justify a plain disregard. of the statu- 
tory limit as to the area of land ownership disqualifying ao 
homestead entry. — | 
For the reasons above stated, gad: from the conclusion above | 
reached, it follows that the departmental decision in the said case of _ 
Amidon v. Hegdale must be, and the same hereby is, overruled; and 
the decision from which this appeal is taken, although in conformity, 
when made, with departmental decision in the Amidon. case, must: 


a be, and hereby i is, reversed. 
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-HEFLIN v. SCHNARE. 
Decided September 4, 1911. 


- DESERT LAND ENTRY—IMPROVEMENTS. _ : 
To entitle a desert land entryman to credit for improvements made upon, , 
the land by a former entryman they must be permanent in character and 


have enduring utility tending to effect reclamation of the jJand: therefore — 


expenditures for breaking by a previous entryman can not. be accepted 
toward meeting the requirements of the statute where the ‘ground broken 
has. been permitted to relapse to its original state. | 
: Apams, First Assistant Secretary: | | | 
Christian D. W. Schnare, assignee of J esse G. Cramer, ee 


from decision of the Commissioner of the General Land. Office of 


January 16, 1911, canceling his desert-land entry, made by Jesse G. ~ 
Cramer and assigned to him, for the E. 4 NW. 4 and W. 3 NE. 4, 
Sec. 13, T. 18 S., R. 26 E., Roswell, New Mexico: a 
| “March 19, 1907, Comier made entry, and March 20, 1907, eecmned | 
it to Schnare. November 22, 1909, Heflin filed contest against the — 


entry, charging that neither fine entryman nor his assignee expended __ 


on said land $1 per acre for the year from March 19, 1907, to March 


19, 1908, nor for the year following, in necessary: irrigation, reclama- 


tion, cultivation, or permanent improvement. Personal service of — 
notice ‘was made on defendant January 27, 1910, at Artesia, New 
_ Mexico, and March 31, 1910, both parties, with esaneel and witnesses, 
participated before a United States commissioner at Artesia in 


- taking testimony. The important question involved is whether ~ 


| defendant should be allowed credit for an alleged expenditure of — 
$200 for breaking of 40 acres of the land, the NW. + NE. 4, in 1905 
or 1906. Testimony on behalf of contestant alleges that such break- _ 
ing was in fact not. done, and that there was no evidence on the © 
ground that the land had ever been broken, with the exception of 
about 8 acres, and that the remainder of this 40 was in its native 
state and had never been broken. The evidence shows that exclu- 
_ sive of the alleged breaking of this 40 acres for which a credit of 
$200 is claimed, the amount of expenditure on the land prior to 
service of notice would aggregate considerably less than $320, the 
amount being about $220. Defendant claims that mevenes said | 
$990 an expenditure of about $395 was made. 7 
The great bulk of the evidence was directed toward the question 
whether this 40-acre tract had been broken up or not. The great 
- weight of the evidence, in view of the Department, 1s that it had 


peen. Contestant’s witnesses; eight in number in chief, all lived at 


Artesia, 84 miles from the land, and had never visited it but few 
times, . and for the most part they were men unaccustomed to hus- 
bandry; two were physicians and one was a telephone. company 
manager, but they testified from few visits and observations of the — 
ground that there was no appearance of breaking and that it would | 
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take from three to twenty years for land-once broken up ‘to return 
to its native state so that the former breaking would not be manifest 
by appearances on the ground. ‘On the contrary, witnesses for 
defendant, were agriculturists, living ‘in the ‘immediate vicinity. 
J. 'H. Cramer and his two sons, lived on adjoining land, :as also did 
the witnesses . O’Hearne and Denne Littleton, a well ; digger and 
farmer, who drilled:a well onthe adjoining land. These ‘witnesses 
all: +tostified that the 40. acres were ‘broken up as a matter of their | 
own knowledge and ébservation, the’ breaking ‘being done about the — 
| time that Littleton drilled a well on.adjoining land and ‘the witnesses — 
actually saav ‘the: breaking when it was fresh and saw the-work-going 
on. ‘Such ‘testimony -is immeasurably | more weighty and -of ‘higher 
probative value ‘than ‘the opinions of persons who ‘years afterwards | 
passed ovér the land and came -to ‘the conclusion ‘that no’ breaking 
had ever been done-on it. Vhe-great weight-of evidence: was with 
defendant -in this respect, and if that -was ‘the determining: question — 
at would. necessarily’ ‘be iheld that the work ‘had been performed. 
The evidence, ‘however, shows ‘that this breaking was done by a 
former entryman who held ‘this and other ‘ands ‘under -desert-land 
entry. This :entryman, ' ‘Carson. ‘Hon, used ‘this improvenient in- his 
third. annual -proof submitted May 5, 1904, wherein he claimed ex- 
penditure ‘of $320 for - breaking ‘of: this same 40-acre ‘tract. ‘Soon 
3 ae that ‘he ‘rélinquished, ‘and Mary E. ‘Hon ‘the same ‘day made 
entry for‘the-same land. “March 19, 1907, she rélinqtiished ‘this land 
and ‘it-was entered ‘by Jesse :G. ‘Cramer, who entéred ‘it March 19, 
1907, anid next day assigned ‘his entry ‘to ‘Schnare, who paid $4; 400 
for: such msdignimenit.. The NW. 4'NE. 4 of section 13 remained in the 
_ same-condition as ‘when ‘Cramer’ antered and assigned ‘to ‘Schnare, ex- 
cept that 8 ‘or 10 -acrés of ‘it ‘had ‘been latély. ‘plowed:; the remainder 
‘had practically: returned ‘to ‘its native-state. — 
"The -desert-land act oe ‘the Sane or ‘his -assignors” to 
expend ‘ ‘jn— 
| necessary irrigation, reclamation, ‘and - cultivation. ‘thereof, -by means of main 
canals :and ‘branch : ‘ditches, ‘and ‘in: permanent } improvements ‘upon ‘the jand and 
in- the purchase of water rights for the :irrigation :of :the same at least three 
dollars per acre. of avbole tract, reclaimed: and patented. 
Based on use of the words “or jhis-assignors,” -it ;was-held in. Hol- 
comb». Seatt (33 J. D., 287) that an-entryman could.claim credit‘for _ 
expenditures. of $400 a $800 imade by her husband :under a former 
entry which he:was-unable to perfect because an ‘irrigation company 
failed toisupply him with water within life:of his.entry. Near its 
expiration the:husband. relinquished, the waite made-entry, and he. ‘as- 
signed the improvements. -to her. | 
dn Holcomb v. Williams 83 L. D., 547. ) an eitepmand had tnade 
- Improvements on land held under ancien entry which -he relin- 
quished. and entered the land under the desert-land ‘act. He was 
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allowed credit under.the.desert-entry for expentliture. upen improve- 
ments made during the homestead. entry. 

The improvements for which credit was .given in these cases were 
of :permanent character, | remaining ‘and -adding -value ‘tothe land at 
- date the ‘credits were given, being dwelling ‘houses, stoek:barn, ‘wells 
- giving water,clearing and leveling’ land, irrigating ditchesand canals | 
_ This is a different case. “While ‘the proof shows that ‘Carson Hon | 

did break this 40-acre tract and used the. expenditure-in his annual 
proofs for 1904, the ground broken was allowed :to-relapse-to:its origi- 
nal state:so that witnesses examining it in 1909-and 1910 were ‘led to | 
believe it ‘was never broken. ‘While’ they were ‘mistaken, the ‘fact is | 
‘élear that’ this expenditure ‘had not added'to the oo of the silva or 
in any way tended to its reclamation and was not.a' “permanent” | 
provement. Thelaw requires that. expenditures must be ei aa | 
‘and: have-an: enduring utility tending to effect:reclamation of the land 
to-entitle the: entryman : ‘to-credit ‘for ‘the «expenditure. 2Aside from 
- this relapsed breaking, ‘the entryman ‘showed only ‘$220 within ‘the 
first, year of his entry.and was insufficient under the law. 

Were it otherwise, expenditures to the required amount, though 
the work-done had decayed and land partly improved had totally 
relapsed to its primative desert.state, might. be availed of indefinitely 
by a succession of entrymen making no effort at reclamation, to hold 
- the land against bona fide entry for reclamation purposes. 

The circumstances respecting the. successive entry of this land, 
and particularly the making ofthe entry by Cramer and assignment 
next day to Schnare, strongly suggest that Cramer’s entry was not 
made with any intention on his part of complying with the. desert- 
land law, but as a convenience to effect a sale of the property to 
Schnare, ‘in which event it was an illegal entry; therefore, 1f it had 
been shown that the law had been met by the expenditures made in 
connection with the prior entries, a careful investigation would be . 
had, and in this connection the then qualifications of Schnare to make 

a desert entry might suggest : a reason aor the entry in the name of 
Cramer. . | 

The decision 1 is affirmed. | 


LEAVE ‘OF ‘ABSENCE TO. ‘CERTAIN: ‘HOMESTEADERS= KOT OF | 
| AUGUST ‘19, 1911. 
- ‘Instructions. 
DEPARTMENT OF THE Lyrertor, | 
iGennraL Lanp ‘Orrice, 


| ‘Washington, DG. es aaa 1911. 
REGISTERS AND ‘Reourvens, 


United States Land Offices (named. below). | 
‘GEnTLEMEN: Your attention is invited to:the provisions of the act 
of: bin aia approved mast) 19, 1911 (Public—27), entitled “An act - 
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5 
follows: 

Be ét enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That all persons who have heretofore made | 
homestead entries in the Lemmon, Timber Lake, Rapid City, Chamberlain, 
‘Belle Fourche, Gregory, and Pierre land districts in the State of South Dakota; 
in the Denver, Pueblo, Sterling, Hugo, Lamar, and Glenwood Springs land 
districts, in the State of Colorado; in the Valentine, O’Neill, North Platte, 
Broken Bow, : and Alliance land districts, in the State of Nebraska; in the 
Lawton, Woodward, and. Guthrie land districts, in the State of Oklahoma; in 
the Dickinson, Minot, Williston, Devils Lake, and Bismarck -land districts, in 
the State of North Dakota; in the Cheyenne, Evanston, Sundance, Buffalo, 
Lander, and Douglas land districts, in the State of Wyoming; in the Clayton, 
Fort Sumner, Las Cruces, Tucumeari, Roswell, and Santa Fe land districts, in 
the Territory of New Mexico; in the Phoenix land district, in the Territory of 
Arizona; in the former Spokane Indian Reservation, in the State of Washing- 
ton; and.in the Burns, Vale, La Grand, and The Dalles land districts, in the 
State of Oregon, are hereby relieved from the necessity of residence and cultiva- 
tion upon their lands from the date of approval of this Act to April fifteenth, 
nineteen hundred and twelve: Provided, That the time of actual absence during 
the period named shall not be deducted from the full time ae residence required 


by law. 

Homestead entrymen coming under the above act who are heen 
from their claims for any period between the dates of August 19, 
1911, and April 15, 1912, are not es to file go for snch 
fare 2 
_ In the examination of final Taree and in cases of contest. alleging 
abandonment during the above period, you will give due considera- 
tion to the foregoing provisions. 

Very respectfully, — 


oranting leaves of absence to certain homesteaders,” which reads as 


JOHN McPuact, 
Acting Assistant Commissioner. 


Approved: 
SAMUEL ApAMg, Acting Secretary. 


VIRGIL PATTERSON. 
Decided September 8, 1911. 


4 


DESERT LanpD ENrry—Uns' ORVEYED LAND—ACT oF MARCH. 28, 1908. 

The possession and improvement contemplated by the act of March 28, 1908, 
according a preference right to make desert land entry to one who has 
“taken possession of a tract of unsurveyed desert Jand . . . and has 
reclaimed or has -in good faith commenced the work of reclaiming the 
same,” are not such as required of a settler under the homestead law, but 
it is sufficient under that act if the possession and improvement conform to 
the. requirements of the desert land law and evidence the party’s good 


faith under that law. 


- Apams, First Assistant Secretary: 
Appeal is filed by Virgil Patterson from decision a September — 
16, 1910, of the Commissioner of the General Land Office affirming | 
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- the action of the local officers in rejecting on February 1, 1910, the 
application filed by said Patterson March 5, 1909, to make desert, 
land entry of the S. 4, Sec. 12, T. 13 S., R. 15 E., S. B. M., Los 


_ Angeles, California, land district, for the assigned reason: that’ sald 


lands were withdrawn April 2, 1909, for Government use in connec- 

~~ tion with the Yuma Tication Project, act of June 17, 1902 ( 82 
— Stat., 388). | | 
‘Hxamination of the records of ne Gensel Land Office diggs these 

lands were suspended March. 31,1906, for resurvey under the act of 


July 1, 1902 (32 Stat:, 728) ; ‘that resurvey plats were filed February: _ 


23, 1909; and that ie widieal made under said act of Jt une 17, 
1902, was adjusted to the resurvey April 5, 1910. | | 


“The applicant’s corroborated affidavit filed with his couleacat | 


_ shows he has had possession of these lands since May 1, 1908, and 


has expended $350 in constructing irrigation ditches nd borders — 


thereon, and that he applied-at that time for filing but was informed 


by the local officers that said lands were-not then open to entry but . 


that he might secure a preference right to'make entry thereof by 
improving and undertaking in good faith to reclaim the same, which 
he did accordingly, as stated, and filed this application within nO 
weeks after filing of the resurvey plat. | 
~ The Commissioner held that no such acts of settlement are shown 
herein as would constitute the applicant a dona fide settler under the 
homestead laws, as held in the case of Charles Perrine (3 L. D., 331), 
‘and that, for this reason, this case would not be referred to the Recla-. 
mation Service, as directed to be done in certain cases in the Depart- 
ment’s decision in the case of Charles G. Carlisle (35 L- D., 649). 
This. case is not one of settlement to be decided. by the Depart- 
ment’s decision in either of the cases cited. The former of said cases 
was one arising under the statute relative to special surveys author- 
ized to be made on- application by “settlers,” as specified in that 
statute, which was construed in that seein to mean settlers who 
‘have performed acts sufficient to constitute a settlement under the 
. homestead laws. The latter case was one of homestead settlement 
and application, and the rule there laid down related only to such 


séttlements and applications made prior to a withdrawal. under ae 


act of June 17, 1902. 

In the present case, no settlement, as such, is s alleged or pretended 
to have been made, but only a taking possession of and improving, 
with a view to their reclamation under the desert land law, certain 
unsurveyed desert lands, as provided in the act of March 28, 1908 
(35 Stat., 52), prohibiting desert land entries of unsurveyed lands 
but giving to a person who has “taken possession of a tract of. un- 
surveyed desert land. . . . and has reclaimed or has in good faith 
- commenced the work of reclaiming the same. . + + the prefer: 
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ence right to make:entry of such:tract under said acts [the desert land 
laws], in conformity with the public land surveys, within ninety 
days after the filing of the approved plat of survey in the en 
land office.” 

It is apparent . that this act contemplates, in ake. ‘possession -and 
improvement of.unsurveyed land required thereby as basing a pref- 
erence right to make desert land entry of such land when surveyed, 
such acts .of performance on the land -as are required in perfecting 
title thereto under the desert land law. ‘Residence on the land is 
not such required act under that law as under the homestead law, — 
and.as homestead settlement is.made with:a view to the required per- 
manent residence on the land such-character ‘of settlement cannot ‘be — 
made a‘criterion for ‘the possession and improvement required ‘by 
said act of March 28,1908. . It.is:sufficient ‘under that act if the :pos- 
session and improvement:conform ‘to the desert land law’s .require- 
ments, and evidence :the party’s good faith under that law. . 
 Patterson’s possession -and -attempt:at:reclamation ‘of ‘these lands, 
according to the showing made, appear to have been in ;good faith; 
and -while said lands :were not, strictly, unsurveyed lands. at:the time 
he took such -possession and began such work of reclamation thereof, 
they appear to have been regarded by the land department as:having 
the status of unsurveyed lands while under such suspension for re- 
survey, and :he-took.possession.and began reclamation thereof in:good 
faith under such ‘view:and upon'the advice of the lecal officers:that he 
would thereby acquire.apreference right of entry of said lands in’ 
accordance with:said act of March 28, 1908. Upon the filing of the 
resurvey plat his:preference right attached accordingly, and :he there- 
upon acquired, subject ‘to the ‘timely exercise:of such right, :such in- 
terest in said lands, by ‘reason -of ‘his prior occupation and -improve- 
ment thereof in accordance with law, ‘as:entitled him to make ‘entry 
of same and perfect title.:thereto under the desert land :law, of which 
interest ‘he.cannot be deprived except’ ‘by his own :default in comply- 
ing with law or -by.a valid withdrawal-of said lands for:government ” 
uses. As stated In ene analogous case = William Boyle (38 iL. a 
603) : | | | | 
‘His iséttlemerit -under ‘a ieee ‘inviting it ‘to ‘be’ made- on ‘unsurveyedl land ‘gave 
him right to acquire the title subject ony to its being taken: ‘by mC eee 
for its :owh use. — | . 

This : application cpa therefore. have been ‘submitted ‘to ‘the — 
Reclamation ‘Service in: accordance with :the instructions contained ‘in 
- gaid decision :in the case:of Charles'G. Carlisle, ‘SUPRA. 

_ However, in view of statements made in:the appeal that. these lands 
are not needed for:any government ‘purpose, that lands in‘the ‘vicinity 
similarly :situated: have ‘been restored and desert land ‘entry thereof 

a and ‘that he had made valuable improvements on these lands | 
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each year since.May, 1908, the Department asked the.Director of the — 
Reclamation Service to report as to said statements relative ‘to owith- 
drawal and ‘restoration -of:said lands, 

‘On June 9, 1911, the Director reported that ‘said lands are shown 
by the econ and qntormsGon at hand to be three miles east of and 


at a somewhat greater elevation than the main canal of Water Dis-. | 


trict No.5, Imperial Valley, rendering gravity irrigation ‘from: -eXist- 
ing canals of that system impracticable. He suggested, however, ‘that 
applicant :be ;given-opportunity,:as requested by him, to-show that 
-_these:lands are irrigable by -that-system and that:said esata: eom-_ 
_ pany is ready to. undertake the:delivery of -water.for'their-reclamation. 
_ In view of the foregoing, the.applicant should :be. called . pen ito 
file, within :such reasonable time as the Commissioner may \fix, such 
evidence :as:he. may -deem proper as to the irrigability of these ‘lands 
under the Imperial Valley system. Upon such showing ‘heing:made, 
the same should be submitted to the Director :of -the ‘Reclamation 
Service for his further consideration and report, -after which the 
Commissioner will take appropriate action in the premises. 
The case is remanded. arene: 


waa 


‘ROSEBUD ‘LANDS —HOMESTEADS—EXTENSION ‘OF: TIME. FOR 
PAYMENT. — 


Insrevertons. 


DEPARTMENT -OF THE Livrmnror, 
: GaxzraL Lanp -Orricr, 


: Washington, D. ‘C, sa gia 1911. 
Rucrsrer ‘AND -RECEIVER, 


‘Gregory, South Dakota. 

-GaentiEmen: Your attention is ‘directeil to ‘the provisions 0 of the 
act of Congress, approved August 17, 1911 (Public—No. 22), entitled 
“An act. extending the time of payment to certain homesteaders in 
the Rosebud Indian orernn ‘In ‘the aes Of South Dakota, » 
which :reads as follows: 


Be it enacted ‘by “the Senate ani House a ‘Repr esénidtives of the ‘United 
‘States. of America in Congress assembied,' That-any - ‘person ~who ‘has: heretofore 
‘made a ‘homestead entry for land in what jwas. formerly: a:part.of ‘the ‘Resebud 
Indian Reservation, in.the State. of South Dakota, ‘authorized by the:act'approved | 
March ‘second, mineteen ‘hundred and seven, may apply to the register -and 
veceiver of the land . office.in the district in which the. land is located, for an 
extension of ‘time within ‘which ‘to make payment ‘oft any amourit that ° is about 
to -beeome due, ‘and : ‘apon ithe : payment ‘of ‘interest ‘for one year ‘in: advance, “at 
five per centum per annum ‘upon'the:amount due,’ and paymeiit:avill ‘be:extended - 
for a period .of-one year, and any payment so:extended may annually ‘thereafter 
‘be extended for-a period of one year:in the same:manner: Provided, ‘That the © 
last.payment and all other payments.must be made within a period not exceeding 
one year after the last payment is due; that all moneys paid for interest as 
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her ein ptavided shall be deposited in tie Treasury to the credit of the Indians 
as a part of the proceeds received for the lands. — 

Src. 2. That failure to make any payment that may be anaes unless the same 
be extended, or to make any extended payment at or before the time to which 
such payment has been. extended as herein provided, will forfeit the entry and 
the same shali be canceled, and any and all payments theretofore made shall be 


forfeited. 
Sec. 3. That nothing herein contained Shall affect aly valid sGebiae claim 


initiated prior to the passage of this act. 


In acting upon applications hereunder, you will be governed by the 
foregoing provisions ; observing care’ to. ascertain that the proper 
interest is paid, for one year in advance, before aoe an applica- 
tion for extension. ‘ | | 
| Very respectfully, | - JOHN Mic Paictins 

| | Acting Assistant Commissioner. 
' Approved: aa | 
SamurnL ADAMS, 
Acting Secretary. 


HIRAM M. HAMILTON. 


Motion for rehearing of departmental decision of March 25, 1911, 
39 L. D., 607, denied by First Assistant aaa oe September 
91911. | 


| NATHAN H. PINKERTON. 
Decided September 9, 1911. 


RULE 72 oF PRACTICE—RECONSIDERATION OF DECISION BY COMMISSIONER. 
While Rule 72 of the Rules of Practice in terms provides that no motion for 
_ rehearing of the decisions of the Commissioner of the General Land Office 
-will- be allowed, yet said rule will not prevent the Commissioner, before 
appeal is taken, either on his own motion or where his attention is called 
to ap alleged mistake or oversight, rom reconsidering and correcting his 
decision in ex parte cases. | 


ADAMS, First Assistant Secretary : 


This is the appeal of Nathan H.. Pinkerton from eat ous of the 
Commissioner of the General Land Office, January 16, and May 23, 
1911, holding for rejection Pinkerton’s application, vinden er 
2306 of the Revised Statutes, to enter the N. 4 SE. 4, Sec. 27, T. 1 
S., R. 13 E., The Dalles land district, Oregon, ane cao a a 
for feccnarderatide of that action upon the ground that Rule 72 of 
the Rules of Practice, approved December 9, 1910, does not permit 
the allowance of a motion for rehearing of any decision rendered by 
the Commissioner of the General Land Office. 
| Pinkerton’s application is based upon the assignment of ine 
' claimed soldiers’ additional right of Daniel Likes for 80 acres of land. 

No question is raised upon this record as to the requisite military 

_ service of Likes nor as to the fact t alleged that on J une 27, 1872, he 
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made entry for 80 acres of land, being the E. 4 SW. 4 1, Sec. 84, T. 25 
N., R. 20 E., in the Independence land district, Kansas, which soy 
was relinquished May 14, 1873. 

Ordinarily this military service and original Reread entry, 
together with the aforesaid assignment, would form the basis of a 
- goldier’s additional right in Pinkerton for 80 acres of land, but it 
appears that the land last above described lies within the indemnity 
limits of the grant in aid of the construction of the Missouri, Kan- 
sas and Texas railroad, and the decision of the Commissioner of the. 
General Land Office, denying the additional right, is based upon the. 
holding that. such original entry, being of lands within a subsisting — 
railroad indemnity withdrawal, was erroneously allowed. If such 
holding is well founded, there is clearly warrant for the action taken 
in denying an additional entry based thereon; for an entry allowed 
in violation of a withdrawal does not eenaiee the homestead right, 
and a soldiers’ additional right can not be properly predicated 
thereon. But it is urged that such withdrawal did not affect this 
_ land because of the fact. that the previous homestead entry of one. 
Nicholson was still of record in the local land office at the date the 
order of withdrawal-was received at that office, and further, that one 
Nott had purchased Nicholson’s velinquishment of the ‘hornestead : 
entry and had himself asserted a preemption claim to the land, which 
was a subsisting claim at the date of the Recep at: the local land office 
of such order of withdrawal. 

These matters were attempted to be urged ne the General Land 
Office in a motion for review of the decision appealed from, but as 
it was held that such motion could not be. allowed under the present’ 
Rules of Practice, consideration was not accorded, and the Depart- 
ment is without report as to the correctness of the allegations as evi- 
denced by the record in the General Land Office. Under this state 
of facts, it is deemed’ advisable to remand the case for further con- 
sideration upon full statement of facts, in the light of contention. 
_ advanced by counsel. — = 7 

Upon the question. of the Commissioner’ s action in refusing to. 
entertain the motion to correct the alleged oversight, it seems not. 
. inappropriate to say that while Rule 72 of Practice in terms provides. 
-that.no motion for rehearing of the decisions of the Commissioner 
will be allowed, yet that in a case of this character, especially in an 
(e@ parte proceeding, there would seem to be no ron why the Com-. 
_ missioner of the General Land Office should not, upon his attention 

being called to an alleged mistake or oversight, and. before the case 
has been taken from his jurisdiction by appeal, reconsider and cor- 
rect his decision. It is undoubtedly true that before appeal has been - 
filed from a decision of the Commissioner, he could, on his own mo-— 
_ tion, recall any decisions theretofore rendered by him in that case 
and correct any errors committed therein. | 
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Motion for rehearing of departmental decision of May; 28; 1911, 
40 L. D., 106. denied: by: First: Assistant’ Secretary Adams; Septern- 
ber 11, 1941. 


INSTRUCTIONS. : 


Water: Richrs: ror' Svarn: Lap PuRciAsen: on’ DErerReD’ PAYMENTS. 
Persons: holding: contracts: to purchase: ‘lands:-from:.a® State;.onm! deferred: pay: 
ments, no-conveyance: of. title. te. be. made: to: tlie: purchasers:-until fab. pay-- 
ment,, are. entitled, if.not.in .defaultand :their.: contracts. are; in.goad,.stand- 
ing, to subscribe for.and purchase water rights. under. the reclamation act 
for irrigation of such lands, subject ‘to the provisions and’ limitations of 
that act 


Avoting Steretury- Adams: tis the Comméasioner of the General: Land: | 
Oifice; September 17, 1911. 


Attention. of. the. Department has. been.. called, _by. ite of. the. 
‘Director. of the Reclamation.. Services, August: 26,.1911,-to the: fact 
that. a.large part. of. the. irrigable. land: in. the Minidoka. Project. 1s 
_ State. land, sold to: purchasers..on: contracts: for deferred.. payments 
extending: through eighteen years, no conveyance of title. being made 
to the purchasers until. full. payment has been made. The. question 
has arisen. whether. such. purchasers: are entitled to obtain. water 
_ rights before they. have. fully. paid. for. their. lands and obtained: deeds: 
fromthe State. 

_A purchaser of. lands. upon. deferred: payments is the equitable. 
owner of the land so. long: as. he is not in default of payment. What 
the United States desires is a. speedy development. of the irrigation 
projects,. in order. that: the Treasury may. be reimbursed. for the 
reclamation expenditures at the earliest reasonable time. You will 
therefore instruct the local. land office-that purchasers. of such. lands 
P having contracts in. good standing—that.is to say,.not in. default— __ 
will. be permitted to subscribe for and: purchase water rights.for irri- - 
gation of the lands they hold under such contracts, subject, of ‘course, 
to the limitation of the reclamation act that not: more than-one hun- 
dred .and. sixty acres shall be irrigated for one. purchaser or owner, 
and such purchaser must comply otherwise: with the reclamation act 
in respect to residence and. cultivation. ‘Any instructions: or regula- 
tions contrary hereto will be disregarded. 

“A copy of this letter is sent to the PARCGIOR. of the Reclamation 
Service for his information. | 
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EAST TINTIC CONSOLIDATED: MINING: CLAIM, | 


Decided. September IT, 1914. 


LODE Mouiue CLATM:—DIScovERY: | : 

To constitute a valid. discovery upon a lode mining claim - for which patent-4 is 
sought there must be actually and physically exposed within the . limits 
thereof: ‘a vein or lode of'mineral-bearing rock in place, possessing in and of 
‘itself a: present’ or prospective value: for mining: purposes: 

Lops MIniye: ‘CLAIM——DISCOVERY: | 

The: exposure. of. substantially worthless: aepoaies: on. the surface: of a: lode. 

— mining claim; the finding.of mere surface indications of mineral. within. its 
limits; the. discovery, of valuable mineral deposits outside the claim; .or 
deductions from‘ established geological facts relating to it; one or, all of 

_ which matters:may: reasonably: give: riseto a- hope-or belief; However ‘strong 
it may be, that a. valuable..mineral,. deposit, exists within the: claim;. will — 
neither. suffice as a discovery thereon, nor be. entitled, to. be. accepted:.as od | 
equivalent thereof. 


Anas; First’ Assistant hoes 

"April 12,1909, the East Tintic. Consolidated Mining. Company filed 
application: for patent, Serial. No..03220,.to.the Great. Eastern:.Nos..1 
to-8, inclusive, Great. Eastern: Fraction: No. 1, Snowbird;. September; 
| East Fraction, Kidnapping, Sunbeam: Nos: 1 to: 4, inelusive; ‘Great 
‘Trish Change, mer September Fraction lode mining’ claims, Surveys 
Nos. 5740 and. 5883; situate in T. 10 S:, R: 2 W., S. L. P: M: M, Salt 
Lake City. land. district, Utah. After dine piblicition and, posting. of : 
the notice-.of said: eo litatcas: yaineral entry was:allowed for all: of 
said: claims except:the Great Eastern Fraction No. 1, Sunbeam: No: 4: 
Great: Eastern No. 8, East Fraction and’ Fidnapping. 

Upon poreidertion of the case, the Commissioner of the Creal 
Land Office, by decision of March 20, 1911, found that.the: only show- 
Ing:as: to: Aiceo very, of mineral, upon any of the: claims embraced in the 


entry consisted of a statement in the application to the-effect that’the 


claims. bore “ gold; silver and‘ other precious metals,” and deeming 
this insufficient to. establish discovery. within the limits of each of: the 
claims,. directed attention-to the concluding portion of paragraplij AL 
of the. Mining Regulations, and: instructed the local officers: to inform. 
the-claimant:that compliance therewith would: be required! He also 
heldthat two: Keystone drill-holes situated’ upon the Great Eastern 
No. 6. claim, an undivided one-seventh of whose. total cost (given. as 
$3,527) was sought. to be accredited in satisfaction..of:the.$500. expen- 
diture for patent: purposes: required. by law, to:that-andthe September, 
September. Fraction,. Great Irish: Change, and. Great..Eastern. Nos. 1, 
—2and 7 claims, were not acceptable-as-common.improvements for their 
benefit, and directed that the-claimant. be notified: that. he. would..be. 
required. to show that.other and satisfactory improvements. had. been 
- made upon or for the benefit of the September, September: Fraction, 
and Great Eastern Nos. 1,2 and 7 claims, the remaining two of the 
seven locations having otherwise auiicient available patent expendi- 
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tures. Thirty days fem notice was allowed iMimant within itiere | 
to make the showing required, and it was stated by. the Commissioner 
that to the extent default should be made in complying with the re-— 
quirements, or to appeal, the entry would be canceled. ~ . e 

Notice of this decision was duly served upon the claimant. From 
so much thereof as challenged the availability and sufficiency of the — 
‘drill holes as common. improvements for the benefit of the claims to 
which their cost was sought to be accredited, the company appealed. 
At the same time, and apparently with a view to showing a valid and 
sufficient: discovery upon each of the several claims of the group, the 
claimant submitted the affidavit of B. F. Tibby. This affidavit, 
omitting the formal portions thereof, reads as follows: 


Benj. RF, ‘Tibby, whose post office address is Salt Lake City, Utah, being f first 
duly sworn according to law, deposes and Save that he is, by occupation, | a civil 
and mining engineer. 

That at the instance and request of the: Rast Tintic Consolidated Mining Com- 
pany he surveyed for patent and made an examination of the ground embraced 
within the Great Eastern Nos. i, 2, 3, 4, 5, 6, & 7, Sunbeam Nos. 1, 2, & 3, Great 
Irish Change, September, September Fraction, and Snowbird lodes, Surveys 
Nos. 5740 & 5883, known as Mineral Application No. 08220, and situate in aoe 
organized Mining District, Utah County, State of Utah. ne . 

That each and every one of said claims is based upon a discovery of mineral 
bearing rock in place, in iron-stained rhyolite. or in quartz or iron croppings, 
such as in this locality is recognized as being indicative of pay mineral, and 
that with development may lead to a pay mine of gold, silver, lead, iron or 
copper; said indications being of the same. genera! character as are found on 
adjoining mining claims throughout said district that are producing ore of such 
values as to justify a prudent person in the expenditure of money in the actuai 
_ development of these claims by reason of such showing. 

. That small quartz veins, Stringers or seams, due to fissuring of the ‘eyolite 

eapping, are disclosed on the surface of each of said locations, and assays taken 
from these seams or veins show values varying from a trace 10 $10.00 per ton 
in gold, silver and iron, | | - 

A few tons of ore have been shipped from the tunnel on the Great Irish Change 
Lode to test for fluxing purposes, pringing, however, only a small return, the 
exact figures of which are not available, otherwise no ore has been marketed, — 
and ore in shipping quantities and quality is not now being produced, but the 
affiant believes from the showing of these seams and. croppings, due apparently 
‘to the. fissuring of the rhyolite, and from his knowledge ‘of the geological con- 
ditions of the district, that with development into the ore ene limestone 
beneath, ore will be found in commercial quantities. - 

The surface of the said claims contains no timber of commercial value. There: 


is no water course through or upon said claims, and the land embraced is essen- _ 


tially mineral in character and useless for agricultural purposes. 


In a report by a special agent of the General Land Office it is. 
stated that on the Sunbeam No. 2 there are some deposits of iron ore 
of good quality, which had been worked to.some extent in the past, 
and that iron float and iron ledges are frequently encountered on the 
ground embraced 1 in the entry. | 
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The fee together with. the formal Satan ee in’ ‘ the” is ay 
by notice of location of ‘each of the several claims, to the effect. that the 
location is: made on a “lode, vein, or deposit, bearing gold, silver and - 

other precious metals,” comprises all that is contained in the record - 

. relating to this entry, which is regularly before the Department, and. 

presumably complete, that tends in any ia to. OW a discovery Seas, 3 
2 of moineral ‘upon. any of the claims. io. ee ea a 

To entitle an applicant. to enter and receive dian for : a. easton 
_ made under the lode mining laws, it is required by paragraph 41 of a ors 

-- the Mining —— approved, March 29, 1909 ee L. Poth 728, atest 
— 766), that— | ee wees ee 

| The vein. or lode must. be fully. described: is description to include a Sale : “se 
ment as to the kind and character of mineral, the extent thereof, whether ore _ 


has been extracted and of what amount and value and such other facts as _ 
will support the applicant's « allegation that the: claim contains a valuable mineral 
deposit. | | a, FP 7 i 
To the same effect, also, Is ie decision of the Denaro: in Silver 
J ennie Lode (7 L. D., ,6), wherein it was. held (syllabus) that—. 


Evidence. as to: the discovery of. the alleged 1 vein or lode. ‘should. be furnished 
showing the place where, and when such discovery was made, the general 
direction of the lode or vein, and. all the material facts in relation thereto ; and 
such evidence should. be clear and positive. and based on actual knowledge and: 
the witnesses’ means: of information be. clearly set forth. | 


By the term “ vein or lode, ” ag used in the forondinn: the ‘Depart. | 
- ment is not to be understood as having had in. mind merely a typical — 
fissure or contact vein, but, rather, any fairly well defined Zone or 
“belt of mineral- bearing: roti | in place. , 
Tt is evident. from the record before the Depatnene: ha die 7 
deposits alleged. to have been. exposed « on these claims.are regarded by 3 
the applicant.as possessing. practically no economic value, but that, 
on the other hand, title to the claims is sought essentially on. aceount 4 
of their possible vale for certain. ‘unexposed deposits supposed, to. 
exist at considerable. depth beneath the surface, and. having. no con- 
nection, SO: far as shown, with any. deposits appearing on the surface: : 
The exposure, however, of substantially worthless deposits on the 


surface of a claim; the finding of mere surface indications of min- 


eral. within. its” limits; the discovery of valuable mineral deposits - 
outside. the claim; or deductions. from. established geological facts 
relating to it; one or. all of which matters may reasonably give rise _ 
to a hope or belief, however strong it may be, that a valuable mineral _ 

- deposit exists within the claim, will neither. ‘suffice as a discovery 


thereon,” nor be. entitled to be accepted as. the equivalent. thereof. 4. 


To constitute a valid discovery upon a claim for which patent: is 
sought. there must be actually and physically exposed within. the — | 
_Timits thereof. a vein or lode of. mineral- pearmne = rock in place, pos- _ 

| / 95464°—vor 40—11—18 pcre, 
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sessing in and of itself a pr sent: ‘or. prospective ‘value for. mining — 


purposes; and before patent can. properly be issued or entry allowed __ 


thereon, that fact must be shown in the manner above stated, | 
The showing made by the claimant in the present case, even if it _ 


s _ regarded as supplemented by the report of the special agent, above 


referred: to, is manifestly too vague, general and indefinite to warrant 
its being accepted as fulfilling the requirements above set forth, 
or as establishing the existence of a valid discovery of mineral upon 


any particular, one or more of the claims embraced i in the entry. For | oa 


- this. reason, therefore, and aside. from. any other. consideration, oe - 
| entity, in its pecunael will be canceled. | | 


“AMBERS v, BJERKE. ; 
- Decided September 15, 1911. 


; PRActicr—ConTest—BuspEen OF Proor. 
Where an entryman is shown, in a contest proceeding against his entry, to 


have been in default as: to residence. . prior and. up to the filing of the. 7s 


eat contest. affidavit based. upon such default, and to have thereafter resumed. 
_ «residence prior to service of notice of such contest, the burden is upon the | | 
~-contestee to show that such Fesumpton« of residence by. him was not induced as 
- by such contest and. was’ in, good. faith. ie xe - 
PRACTICE—DEMURRER TO Eyence—Heanine. . ; | 7 
A party who chooses to abide by his overruled demurrer to his opponent's a 
evidence is not. entitled to fur ther hearing. _ ee . 


_ Apams, First Assistant Seoretary: 


Appeal is filed by Martin J. Ambers from dsuaion of October 10, 
1910, of the Commissioner of the General Land Office, reversing that 


of. the local officers and dismissing the contest, on the charge of 


~ abandonment, filed by said Ambers. against the homestead entry made 
by John H. Bjerke on November 26, 1904, of the S. 4 NE. 4, the SE. ~ 
i NW. 4, and the NE. + SW. 4, Sec. 32, T. 141 N,, Be 1 W., oth P. M., -_~ 
pene North Dakota, land district. moe ng 
The contest affidavit herein, dated November 10, 1909, was ; filed 
a November 17, 1909, notice issued thereon November 99, 1909, and was 
served personally on wa eas ae December 8, 1908, at. Driscoll, at 
~ North Dakota. | 


Hearing was had 7 ey 19, 1910, at sahich both parties’ were’ _ 


present with counsel. The contestant presented .the testimony. of 


five witnesses, who were cross examined by the contestee. The latiet 


demurred to such testimony, and his’ demurrer being overruled: he. 


rested the case thereon, and the local officers thereupon found and 
held that “ claimant maide only. a pretense of residence and wholly : 
failed to comply with the law. - Allegations in ee of contest 


are fully sustained.” — 


The testimony presented tends to show silat on of soventys seven 


acres: of this land, and raising g of a considerable =e therefrom, b by hy 
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| others: are the entryiian, on ‘shares, for: several years prior to the 
“hearing, that there were no other improvements on the land except 
a small ‘house, 10 by’ 12 feet, poorly furnished, and a dry well, and 


t that the entryman ‘was seen on the land occasionally, only, up to Me 


November 22, 1909, when he apparently for the first time took as his | 
permanent eens thereon, remaining there since. | | 
. The. entryman appears to have executed on that date a power: of 3 
attorney, appearing in the record, appointing his present. attorneys : 
-as: his. attorneys” in “the contest involving homestead entry No. — 
29441, ” which’ is this entry. It does not appear when this power’ of - | 
; attorney was filed, but it was referred to-in the contestant’s brief in 
| reply to the contestee’s. appeal from the local officers’ decision. = 
~The. Commissioner, after reviewing the testimony, found that resi- 


dence by the entryman was shown herein on and after November © : 


22, 1909, and stated, referring to the decision of the Department. in 
the case of Norton Yn eee! rendered Ji AU MBEY. 2 26, 1910, ee 
that: . : | 


In the light of which décision it. is held that the burden of proof. rested. with. 
the contestant to show affirmatively, that the alleged. default of. the entryman 
-in the way of. non-residence; existed and continued. up to the time of service of. 
the notice of ‘coutest ; and, further, it having been shown that the defendant: — 

had established. residence before ser vice of. the notice; ‘It: devolved upon -the con-: 
testant to show that ‘such: residence was so established with actual knowledge. 
of the pending contest, in order to. rebut, the presumption that, the entryman. 


was acting in good. faith, and with the intention of complying with the oe ye 
- there being time in which to submit commutation ‘proof. 


So far as this. contestant is concerned it is immaterial whether three ‘wonths | 
or only. as many ‘days: may: have intervened: between. the: date of filing the con-. 
test affidavit. and service. of. the notice; -the presumption being as before stated ; a 
nor “in, the- presence of such. presumption, and burden of proof; can the fact: - 


that there may -be with the record. an. appointment. of attorneys for the entry-, “ 


“man, dated November 22, 1909, authorizing the attorneys named to. appear for 


him’ in a contest not identified, pe considered as evidence in this case; as to the 


merits, or as supplying the et which the contestant himself" was ou to. . 
proffer. . aa 
| Your: decision is pevereed the contest dismissed, and entry held intact sub- | 
: ject to. future compliance with. the law. a , 


Tt is urged in this appeal. that the ‘banded is ‘ake as to eek 


entryman’ S imowledge of the contest when he took: up his. residence’ on. 
~ on the land on’ ‘November 22, 1909, was not upon the contestant but. 
a ‘upon, the contestee, the contestant Hagia shown default in residence — 
prior thereto; and in support of this appeal there is filed the affidavit 
_of-one of: ite attorneys for contestant, corroborated by. registry -re-_ 


: ceipts, showing the entryman received. copy of the oe made’ in. 


3 this contest affidavit on November 20, 1909. 


Where an entryman is shown, in a contest proceeding aigwinist hig: . 
ee tee to. have been in default.as to residence prior and up to. the 
ke filing of the: contest. affidavit ‘based upon sueh default, and. to ee =< 


~ 
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thereafter Samed imecidance: prior to the service of che notice of, 
such. contest, the burden is. upon: such contestee to show that such’ 


resumption of residence by him-was not. induced: ae such contest and, 
was.in good faith. . : 


“The decision ‘of the paneer in. ie case cor oe Ve ce. _ 


referred to in the decision appealed. from, 3 is not applicable to such 


case, as in that case the testimony showed the entryman’ Ss puapaon a 


of residence was prior to the filing of the contest affidavit. 
In the present. case, the contestant presented testimony showing, 

| unrebutted, that this entryman was in default as to residence up to. 
— the. filing of the contest affidavit. The entryman has the burden of 
‘showing the bona fides of his conduct. thereafter. | e 

_. This is in accord with the Department’s holding in its canon 
| decision in the case of Weast ». Beattie, rendered March 16, 1905, 

— and: referred to in this appeal, wherein the Department stated that 


Default. in ‘the mnatter of :residence being shown, it. can be cured only by: 
fhe resumption of residence, without knowledge of contest, and in absolute. 


| good faith, and. the burden is upon the eaten to early DYOYe: ro the : fact 


and the good: faith ‘of such residence. ee es - 
| That decision ‘was followed by the. ‘Gotan gionee in the case: of ia 


Ford v. Ward, also referred to in this appeal, and the Commissioner’: S:° | 


decision in the. latter case. ‘was. affirmed Py the: ‘Department October 15, “ 
1907, unreported. + 

. | &A-party who. chooses to abide ey Re ioaraled demurrer. to his 

3 épponent’s. evidence is not entitled to further ee Snider Ve. 

“Wright (16 L. D., 88). | , ae | 

- In accordance with the (oe tho: Department concurs in a 


. jocal- officers’ finding that the entryman made only a pretense of | 


residence and wholly failed to comply with the law, and finds further 7 
that. under the entryman’ s demurrer the entry should be. canceled. : 
| accordingly. ‘The decision appealed: on is | therefore reversed, and: 


: the: entry is Ee canceled. 


ee 


| Ww. iE. MOSES. 
td Pa é Decided ‘September 16, 1911. 
Pomex Lire ee eee re CLAssivicaTIoN—RrstRrcrnp Parenr. 


‘The fact. that land. embraced in an. application to. make forest lieu selection, a 


| under the acts of. June 4, 1897, and March 3, 1905; has been classified as. _ 
. coal is no bar to the right ‘of. the applicant to ‘complete his application — 
under. the provisions of the act of June 22, 1910, by taking the limited .— 


-“patent. provided by said act, or the right to-a hearing with a view to dis. 


or proving such classification and establishing his. right to an unr estricted 
patent. ; ty . 
: Abams, First Assistant Seoretany: 
ae Ni decision of April 13, 1910, the General Tad Office ssieuiedl he 
Spplicataon of W. E. Moses to select, under the acts of June 4, Tee, ; 
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ok (30 Stat., 36), ‘aid March 3, 1905 | (38 Stat., 1964), lot 4 of Sec. 40 
and lot 4 and SW. 4 NW. : ‘4, Sec. 8, T. 56 N., R. 83. W.. Buffalo, t,he 
*y Wyoming, in liew of. land i in the South Platte forest reserve, ‘Colo- a 
 -tado. The. application was rejected for the reason that at the time of a 
 ® the filing of the same the land had been classified as coal land. oe oe 
The classification of the land was made June 20, 1908. The appli Pare 


cation to make selection was filed October 23, 1909. ne 
_ Appellant. alleges. that it was error to rej a the auatlaations and not | 


- allow him the privilege of accepting a surface patent under the pro- : . eo 


_ visions of the act of June 22,1910 (36 Stat., , 583), and a hearing. for - 


the purpose: of  disproving the coal character of = e land, as s provided 7 z a ee 


in said. act. 


If the selection i in qienon was ‘anthorieed mda § the act of Maréh oe 
3, 1905, supra, which-does not appear from the record now before — 


the Department, the classification of the land as coal land is not.a 
bar to the right. of the selector. to complete. his selection under the 
provisions of said act. of June 22, 1910, by taking. the limited patent 
: provided by said act, or the right to a hearing with a view of dis- 
proving such. classifiestion. and establishing - his ight: to an. unre- 
stricted. patent, as held in said cases cited. — 7 | re 
The decision of the: General Land Office i is reversed, 
"REGULATIONS. 


ALASKA Coat LAND Cianis—Suavex—Wour’ AND LatProvemenrs, _ mat 29 } 
Paragraph 13° of ‘Alaska. coal-land | regulations approved “April 12, 1907, 


amended to: require the. sur veyor in making surveys of coal claims to show ae 


the location, character, extent: and. value of the. work Performed and. im-. 
_ provements made upon the ground. | meet eat SO 


First Assistant | Secretary Adams to: Fhe Commissioner r of the General 2 | 


se, 7 Land Office, September 26, TOIL. 7 
On Sipps 15, 1911, your office submitted for departmental: 


 conaiberstion a proposed amendment to the Alaska coal- land regula- 


_ tions, designed to. require the surveyor, in making surveys. of coal 


. claims, to show the location, character,. extent, and.value of the work .. 
- performed ‘and. improvements made. upon ihe ground. — The amend- an 
| -mnent submitted has been redrafted and: modified in certain per a 

. _ticulars.. eye ve 
oo Paragraph ia ‘ok che Alaska coal- jand: rules and: fequlitions’ ap- ha a 
, proved April 12, 1907 (85 I. D., 673, nan is — amended SO ae oo 4 
to read. as. follows: | he 


The survey must be inde: in. strict conformity - with or “be ied within. : a: ets 
the lines of the location as appears. from the record thereof with the recorder ee 
in the recording district, and must be made in accordance with the regulations ey 


| z ‘Telative to lode and placer mining claims so far as they | are appeals: The ; 
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sur vey must be an actual survey upon the soul “This cesatiaes the ‘calcalas: 
tion of connection: with a United States mineral monument or with a corner 
of ‘the. public-land survey, if there be one, or of any. other lines of the survey, _ 
through ‘prior surveys, unless it is ea areconly. shown in the return ‘that such | 
lines. were retraced and found to be correct. . 


The field notes, plat, and return. of: the surveyor. must show he ackaal silat: . 


tions existing at the’ time the survey is made. There should be noted all. 

development work performed and mining improvements nade by the claimant, 
or his assignors, such as. surface work, shafts, inclines, tunnels, ‘drifts, Cross 2 
: cuts, buildings, machiner y, etc, and the same should be described with ‘particu- 7 
larity and detail as to- dimeusions, character, ‘and estimated value. “All. improve- 
ments must be located by courses and distances from corners of the survey, or - 


a from described points on the boundary lines. A similar showing should be made. — 


as to the work done and improvements made, if any, by parties other than the 
claimant or his assignors, and it should be ascertained and shown ‘whether such 
work and improvements have been appropriated. and utilized by the claimant. 
Where it is sought to consolidate claims or locations pursuant, to the act of 
May 28, 1908 (35 Stat., 424), each individual claim or location will be properly : 


Surveyed and the requisite showing as to work and improvements returned: 


| for each peatnte location included in the consolidated claim. 
| FISHER v. _ UNITED STATES EX REL, GRAND: RAPIDS ‘TIMBER C0. 
In the Court of Appeals, District of Columbia, | 
PUBLIC Lanps—Manpaxus: a | | 
In the absence of a spectiic act of css: i the ata the entire’. 
administration. of the disposition of the public jands of the. United States 
is within the jurisdiction of the Commissioner of the General Land. Office ; 


-. under the direction and supervision of the Secr etary of the Interior. 
a Whether a letter and telegram from a ‘special agent of the General Land ; 


Office to. the Commissioner, asking that patents be withheld for lands em- — 


| braced. in certain entries. pending a further investigation and report on 
_ the ground of suspected. fraud, followed by. an order suspending action on 
-. all such entries until further order, . constitute - a. “pending” contest or 


protest ” against the validity of the entries, within. the meaning of the act os 


of Congress of March 8, 1891 (26 ‘Stat., 1099), providing that after the ; 
lapse of two years from. the issuance. of a. receiver’s receipt: upon the final. — 
-eutry, “ when there shall be. no pending contest. or protest: against the 


validity of such entry,” the entryman shall be entitled to a patent—is_ a i 


| ; question within the jurisdiction of. the ‘Secretary of the Interior to de- 

“termine, on an application by such entryman for a patent after the ex- 

‘Diration of the period of two years; and on the Secretary’s refusal. toe 

-- issue a patent to. one of such entrymen. mandamus ‘will not lie-to compel its 
- issuance. — . : | 


No. 2289, Submitted October 4, 1911. Decided November 6, d9tt. 


| Hearing on an appeal by the: respondent, the Secretary of the Tn 7 
terior, in‘a mandamus proceeding from a judgment of the Supreme. 

| Court of the District of Columbia directing the issuance of the per- | 
- emptory writ of mandamus commanding the sae ea to issue a 

| ao to = relator for certain eu land. —o Reversed. _— 
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‘The Court i in. the opinion stated ‘is facts a as follows: : | 
This case is here on appeal from a judgment of the Supreme Court : 


of the. District of Columbia directing that a peremptory writ of - 


mandamus issue commanding the Secretary of the Interior of the 


United States to issue a patent to the appellee company for certain ae 
lands claimed to have. been acquired pom the United States a 


rs the homestead law. , | 
_ It appears that on 1 November 10, 1902, a receiver’s fae ‘No. 

1754, was issued’ by the receiver of the Oregon City Land Office, 
: Oregon; to one Stump upon the final commuted homestead entry for 


a certain tract of land within what was formerly Known as the Siletz 7 
Indian Reservation. On February 12, 1903, Stump conveyed the 
land by warranty deed to one Morley, who conveyed it to the: ap- Ege, Be 


pellee company. - 

On November 4, 1908, , Special. Agent Hobbs of the Land. Depart- : 
ment of the United States sent: a, telegram to the: Commissioner. of the | 
General Land Office as follows: “ Please cause the further issuance 
of patents on lands in the original Siletz Indian Reservation stopped. 
These proofs on cash entries are practically. all fraudulent.” This 
- was followed by a letter on November 11, 1903, in which: Hobbs called 

attention to a large number of entries made in ‘the Oregon. City office, 
with the following statement and recommendation : regatta 
Tt will be seen that seventeen of the foregoing entries. were made on the same 
date, viz. July 21,. 1902, in the same township and range and. in the same 
locality. That the remaining four entries of the list herein, were made for. 
Jands in the near locality of these other entries, and that the entire twenty-one 
entries, were sold at or near the date of the: cash entry certificates. In view 
of this fact, it is reasonable to believe. that these entries were not made in — 


good faith. by the. entrymen for the purpose of: making homes. thereon, and as 
these lands are all in a district that is. heavily timbered,.it seems evident that ~ 


the purpose is to. acquire. these timber lands in the interest. of the transferee ee ; 
Mr. Morley, under cover. of the homestead law. I suggest. that no patents be. 
‘issued for any of the lands embraced. in the foregoing entries, Pending a further "1 ea 


examination and report, relative to the. same. 


On the strength of this information the Sdéretary of the Tateior, : - | 
on November 14, 1903, issued an order. directing the Commissioner © 


. of the General Land. Office to suspend. action on all commuted home: - 


-. stead entries in five [sic. should be fifteen] townships. designated. : : : 
- therein in.the former Siletz Indian. Reservation, until further ‘order. : 


The lands here in controversy were included-in the order. a 


It appears, that the. communications from. Hobbs were in ‘response a 


“to an’ investigation ‘instituted by the. Secretary of. the Interior in 
“March, 1908, based upon a letter from one. Brown, agency clerk at 


a the Yakima dian Agency, Fort Simcoe, Washington, to the effect _ . 7” | 
that it was the practice on the Siletz Indian Reservation for the —_ 
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ant entryman to visit the land before. filing and once every six months | eae 
_ thereafter, remaining on the land overnight during each visit, and 


Es spending the balance of his time at-his home and. about his usual | 
- occupation ; that it was rarely the case that any member of the family, 


except the father, came upon the land; that no home-was established 


upon the land, or improvements cuade or household effects brought 


thereon, and that upon ane title the suave seldom ever | 


visited the land again. | 


Mr Charles. Ww. Cobb, iAusigtant igicvaey Genscan Mr. F. Ww. v. 
| Clements, First Assistant Attorney, and Mr. C. E. Wright, Assistant = 


oe . . peated Interior Department, for the appellant. — 


Ur, Duane E. Fou and Mr. Frank B. Fox for the appellee. i on 
a ~My. Tustice Van Orspen delivered the opinion of the Court: 


The case, as presented, turns upon the interpretation to be placed | 
upon the proviso to section 7 of the act of oer of Mareh 3, 1891, 
96 Stats. L., 1099, as. follows: | , 


- Provided, That. after. the lapse of. two years ; from the date of the issuance of 
the receiver’s receipt upon the final entry of any tract. of land under.the home- 


stead, timber-culture, desert-land or pre-emption laws, or under this act, and 


when there shall be no pending contest or protest against the validity of such 
entry, the entryman ‘shall be entitled to a patent conveying | the land by. him 
entered and the same shall be issued to him; but this proviso shall not be con- 
strued to require the delay of two years from syne date of said ae a before the 


.. issuance of a. patent. therefor. 


The court below. sustained the contention’ oe ‘piel for appellee, 
and entered an order peremptorily commanding the Secretary of the 
Interior. to deliver to the relator a patent for the lands in: con- 
iroversy, and to recall, vacate, revoke and erase “any and all orders, 
- marks, notations canceling or holding for cancellation, or purporting © 
: to” cancel or hold for cancellation, said receiver’s receipt numbered 
7754 and the entry evidenced - thereby.’ ” The writ was issued upon - 
r the ground that this is a statute of repose, a limitation alike upon the 


= Government and all private protestants or contestants, and that the ~ 


letter and telegram of. Hobbs and the order of the Secretary were not - 


os sufficient to constitute a pending protest at the expiration of two years 
from the issuance of the final receipt, and that nothing therefore — 


remained for the Secretary to do but to perform the mere ministerial 7 


duty imposed by the statute of issuing the patent. | 7 
‘The order of the court is.assailed by counsel for the Gevernment 


on the ground that the statute does not operate as a limitation upon 


_ the. Government, ‘and that the letter and telegram of Hobbs and the 
2 order of the, ey constituted a, valid 3 aia Sie at, oe = 
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gee, expiration of ae years from. dhe sd issuance of. the final: receipt. ‘Ty’ (chee 


_ our. view, it is unnecessary to consider either.of these assignments, "2 ca 7 
.. as the: dai can: x be: y eeB ee of on ap korea ftth: ce can of = oe 
Pte to. wit: it 


We think: the court erred because it t fatleg to recognize and’ to hold ‘Gana eg 
hence refuse the writ) that the matters sought tobe controlled by this writ 
are within the exclusive jurisdiction of the Secretary of the Interior, that they 
| involve the exercise of judicial discretion, and that the ruling of the Secretary, ty, ‘ 
that there was 4a ‘protest: or contest, filed within the statutory period, is con- bho 


= clusive upon the courts and hot t subject t to direct eee in. a Judicial proceedings ; ms 
» of this character. Be a ee SS eR et sar ne Pe Re aoe 


In the absence of any wy specie act of Cones: to the conten, ‘the no 


entire administration of the disposition. of the public lands of the 


United States is ‘within the jurisdiction. of the Commissioner of the 
General Land Office, under the direction and ‘supervision of the 
Secretary, of the Interior. Nesqually v. Gibbon, 158 U. S., 155. Tt 

will be conceded that well within the two years, proceedings had been 
instituted in the Interior Department looking to an investigation of 
the alleged fraud ,in the procuring of the final receipt. These pro-_ 


ceedings formed the basis of a justiciable action, with the Govern- 


_ment on one side and the holder of the receipt on the other. Whether 
‘or not the letter and telegram constituted. a protest within. the terms 
of the statute was a matter calling for a decision on the part of the 
Secretary of the Interior, the same as is required i in passing upon the 


_ sufficiency of the pleadings in any controversy arising before him. 


In the determination of this. question, the Secretary may have been 
mistaken in holding it sufficient to constitute a technical protest 
within the rules. and. precedents of the Land Department, but any 
attempt on our part to review his action in this proceeding would — 
‘be to convert a writ of mandamus into a writ of error. ‘Tt was within | 


S his jurisdiction to determine the sufficiency of the protest, or whether 
it, in fact, constituted a protest. at all; and, heving: decided that: it ro 
did, it is beyond our power to review ae decision.- eo 


| Tt is well settled that when: the performance. of a, sae official 5 
duty, not requiring the exercise of discretion, is enjoined by law _ 


_ upon an executive officer of the Government, and. performance is 
refused, a writ of mandamus will issue to compel its: performance a 


-at the instance of any. person who can. show. that he has been. in- 


jured by such refusal. If, inthe present case, nothing had been. pend- oe 
Ing at the expiration of the two years from the i issuance of. the final. phe 
-_- ¥eceipt, and the Secretary had arbitrarily refused to issue a patent, _ 
we would. have a very different case. But here, at the expiration of 


the limitation fixed by law, a case was pending challenging the right” a 


| 3 of the lead of the eon yeen to a patent. It will not do i In 1 this ig. — ' 
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proceeding to say that it did not.amount-to a protest under the law. 
That. was for the Secretary to decide. There is no way open for. us — 
to determine this question without exceeding our jurisdiction and 
_ reviewing the lawful acts of the Secretary of the Interior in the due | 
exercise of his authority to administer the laws relative to the oe 
| position of the public lands of the United States. a roe 
While it is true that. arbitrary power resides nowhere | in our syS- ms 
tem of government, and while the supervisory authority vested in. 


the Secretary of the Interior and the.Commissioner of. the General 


‘Land Office over the disposition of the public lands is neither unlim- 


ited nor arbitrary, yet the question here presented as to whether or _ 


not the communications and order amounted to a protest, which we 


regard as exceedingly close, was one. clearly: within the power ofthe ; 


Commissioner to decide. To say that-he was mistaken would require 
us to review.a matter exclusively confided by law to his discretion 


_ and judgment. ‘This proceeding will not admit of such a review. — | 
— The judgment is reversed with costs, and the cause 1s remarided oe 


: with directions to vacate the order and dismiss the case. 
| : | | te | eae “Reversed. 


FRANCISCO ALDERATE. 
| | Decided October 2 1911. : | 


cs Homrsrmap FINAL Proor—Norice OF  Inrenirow TO Syne. | 

| : _ Where. the notice of intentior to submit proof. upon. a homestead ‘entty oud 
that commutation proof would be offered and the entryman submitted final 
- five-year proof thereunder. republication of notice “au be required 


 Apams, First Assistant Secretary : | , 
if Francisco Alderate has. appealed from: decigion of Aptil 1 18; ‘1914, 


. by the Commissioner of the General Land Office, requiring republi- 7 | 
7 cation of the notice of intention - make final proot upon his home- 


stead entry from the E. 4 SE. 4, Sec. 18, E. 3s NE. 4, See. 19, 4 
~TLEN. RB. 8 E., Santa Fe, New Mexico, land distvicks 
| Said. entry was made. ‘February. 6, 1909, and. final freaceoar proof 


_ was submitted October 95, 1910. The public: notice was to the effect 


that final commutation eroct would be offered. A copy of the notice 
of intention to submit proof was transmitted to the chief of field - 
‘division for the purpose of offering any protest or objection, - if. any 
‘reason therefor. appear. The chief of field division stamped upon 


the copy of the notice sent to him the following: “No protest against _ a 
the validity of this entry.” This report, however, is without. signifi- 7 


i. cance because the said copy stated. that final commutation “Progt 


oe . 
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would be sia whereas five-year ‘proof ‘was offered, as the entry- Tes 


‘man claimed residence long prior to the date of the entry. 


_ The Commissioner held that said notice was insufficient to give the 2m | | 
"proper information 8 as to the nature a the proof which: roule be, 


| submitted. = 3 me 
. The’ rules « require that oe hornestoad entryiioti phd to are, 


_ proof state whether he will offer commutation or five-year proof a _ 


the form-blanks are prepared for the insertion of “ five-year” 
“ commutation 7. as. the case: may be. The Department is of the | 


fs opinion that. this i is an important requirement and no reason ‘is seen 


for waiving same in this case. “The mistake seems to have been that. . 
‘of the claimant or his agent, the United States commissioner aoe .ye 


whom he presented the application. — sa BS oe ENE 
_ The oom on appealed 4 from i is s accordingly a affirmed. He 


: “OPENING. OF. ‘NATIONAL. FOREST. LANDS—PUBLICATION OF 
ae NOTICE. ‘3 


| Norce 0 | Puprtsiers. 


‘Dadian OF THE s INTERIOR,” 7 

| ‘ | Washington, October 4, 1911. 

The ack of Te une 11, 1906 (34 Stat., 233), requires that the opening 

of national forest. Jands thereunder shall be advertised for not less 

than four weeks in one newspaper of general circulation published i in. 

the county in ‘which the lands are situated, except’ where no news- 

paper is published in: the county wherein the land is situated, ‘in 
’ which case the opening should be advertised 3 in me. sie a aes nearest 
the land. ads 7 : > 

oh ‘Therefore, publishers hatoee commencing publicatina of notices: ts 

_-under the. above-designated act, should determine whether their: — 
paper is the proper one in which to make such publication; if not, | 

_ they should immediately return. the notice to the register of the lees! 


land office so that. pubicoton may be ordered i in a the POR omy. 7) 


and paper. 


"Publishers. are hereby. notified that if by: aaa of ead ‘Office a 


officials, or for any reason, notices above deseribed should erroneously . 


_ be sent to them and. they. should publish the pe no “compensation ; Osa 


| | will be allowed therefor. . ee oe | 
| 7 iSituae ‘Apams,, | 
First. Assistant 8 Beoretary. 


a 
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; 1 er ot . an | 
‘Suever. OF ‘peaio ieane | | | oy aoe 
The United States makes its own surveys and its public lands are ant sur- 


veyed until the plat of the field work. has been in due form RaEDrOve!: 
“Forest LIEU SELECTION—U NSUBVEYED LANDS. : 


_ Nonoccupied, nonmineral public lands of the United States are subject to the - 


a exchange provisions of the act of June 4, 1897, whether surveyed or unsur- ~ 

veyed; but-a ‘selection | of unsurveyed. lands, which designates them as 

what will be, when surveyed, technical subdivisions of specified sections, 

but which does not identify the selected land-in law or in fact, is not such a 

selection as may be approved by the Commissioner of the General . Land 

| Office upon proof of nonoccupancy and nonminer al character. 3 | - 
- Forrst LIEU ‘SELECTION—-UNSUBVEYED LaNnDsS—SETrLeMENT RicHTs. 

An application. to make forest lieu selection of: unsur veyed lands not identi- 

fied with reference to natural boundaries or monuments or such markings 

- upon the ground as would constitute notice to intending settlers, is no bar 

to the attachment of rights under the act of May 14, 1880; and while 

approval of the township plat of survey is an. identification of. ‘the lands as 

of the ‘date of such approval, and, by relation, as against the government, 

as of the date of the filing of the application, it does not and. can not so 

attach as to cut out intervening adverse- settlement claims. . 

PROOF OF NoNoOccuPANCcyY AND ‘NONMINERAL CH. ARACTER. tg 

~The proof of nonmineral character and nonoceupancy required to support 

an application to make forest lieu selection can not be completed, where 

the lands applied for are unsurveyed, until approval of-the towuship plat - 

of survey, unless they are identified. in fact; and such proof, when fur-— 

nished after identification by survey, should relate to. present existing con- 

ditions as to the nonmineral character of the land, but it is sufficient if 

the proof of nonoceupancy relate to the date of Such identification. 


| ‘plas Acting Seoretarys: 


This case is before the Depa upon a dug watered iotion 
on | behalf of the L. E. White Lumber Company, intervener, as trans- 
- feree of F. A. Hyde, for review of departmental decision herein. of 
September 21, 1911, which affirmed a decision of the Commissioner _ 
of the General Land Office, July 29, 1911, requiring further proof i in: 
support of selections Nos. 395, 176, 170 and 17, San Francisco series, 


| proffered August 25 and 26, 1898, by the said F. A. Hyde, under the 


act of June 4, 1897 (30 Stat., 11, 36), for certain lands, more particu- 3 
-. Jarly hereinafter described, lying | in T. 13 N., R. 16 W., M. ‘iD. My : 
San Francisco land district, California. _s 
_ At the time these proffers were made that portion of the’ ennuits , 
a here in question had not been surveyed and such proffers did not 
describe the desired land by metes and bounds or by reference to | 
natural monuments or objects, but by designation of what it was 
surmised would be, when surveyed, certain technical legal subdi- 


visions of that township. Notwithstanding this wholly insufficient = 


re aa 
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description for “purposes of sdequinention: cottaid: pretended: “phoots Oe toe 
were filed in’support of the selection, intended to.show, among. other. _ = 

_ things, that:the selections embraced only “vacant land open to settle: © 
ment” within the meaning of the act. After consideration. of these. ee 


so-called proofs the proffers were all. accepted and the selections ap- 
proved for. patent by wl the > Commissioner of the ° General Land Office, * 


se October 81, 1899. 


_ The. plat: of the survey oo ane orto: et said as 13 N. . 


_ * : R 16 W.., -wherein these lands lie,. was approved May 19, 1902. . heres 7 ae 
after numerous protests and contests were filed by ‘alleged: settlers. a 
-- against the patenting of the selections, and inquiry and investigation. 


. .. by the land department as to these settlement claims. delayed: the. 0. 
_. adjustment of the selections. to the lines of the public survey, but. _ 
~~ such adjustment. Was ; made at various dates, parts: of the selections. _ 7 
being canceled. for conflict with certain prior settlement claims, so = 
that as finally adjusted the tracts covered by the peateeare selections gate 


stand described as follows: 


a S. 395. (QB B5), covers lots 5 and 6, Sw. e NE: 4, NW. 4 SE. cs ae 
| See. 3; SE. 4 NW. 4, S.4 NE. 4, BE. 4 SW. 4 , and SE. t-and lots 
5,6, anal: 8, Sec. 9; Ed ED Sec. 10; ‘all of Sou 11; W. Fand W. : 
E 4, Sec. 12: N. ENW. 3 , SE. 4 NW. 4, NW: £NE, 4, See. 13; eS « 


“NW.4,N-GNE3 SW. 4 NE. d and SW. 4 SE. 4, Sec. 14." 


a | A, Ss. 176 (08966) covers. fractional E. $ KE. 4, Ww. 4 SE. 48 ot ) SW. s o oe 


“Sec. 1, and fractional NE. 4 NE. 4 4; See. 12. 


~-L, 8.170, covers lots 6, 7 and 10, ‘See. 1. re es ee 
cy L. S. 171 covers lots 2, 3 and 4, See. 125 call in said {township 2 13 N. > oe ae 


R.16 W. 
The. act of I une 4, 1807, supra, provides: 


“That in cases. in: which’ ‘a tract covered: by an ~ unperfected bona fide ‘Sata | 


or by a patent. is. included. within. the limits: of a public forest reservation, Ae oe 2 8 ee 
‘settler. ‘or. owner thereof. may; if he desires. to. do. so; relinquish the tract. to = - 
the. Government, and. may. select in. lieu thereof a tract: of vacant land opel. to: 
—- gettlement, not exceeding in area the tract covered. by his claim or patent ; and 
no charge shall. be made in. such Cases. for making the entry of record or issuing ‘e 


the patent to cover | ‘the ,tract selected : Provided further, That in. cases of ef 
“ unperfected: claims‘ the requirements of the laws. respecting ‘settlement, resi-. 


| y dence, improvements and so forth, are: complied. with on- the new cahs: ies - | 


: being allowed for the time ‘spent on the relinquished claims. 


In said decision of July 29, 1911, the Cane of the » Genétal a | Ss 
| Land Office, after reference to the fact of the aforesaid individual 
contests and. to the fact of their insufficiency and futility, took up 


_ for examination “the papers on file in the several selections,” noted — 
that-it appeared « that the. only showing made as to the character 


and. condition of the tracts applied for is.the affidavit of one Henry | o te 
Ww. Bowen, dated ee 22, 1898, and filed with the aa > 48 


x 
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in L. 8. 395. (03343) and which it appears. was intended to cover. ihe ae 


land: involved in the above selections,”.held that the showing so made: _ 
“ig vague and ambiguous and. does not comply with the require-— 


i‘ 7 ments. of the law pertaining to-forest lieu selections under the act: 
-. of June. 4, 1897,” nor with the circular issued thereunder July 7, 


1902, and. required. the. selector, upon the authority of. Bakersfield | 
Fuel and Oil Co. v. Saalburg (31 L. D., 312), “to. furnish a. new 


affidavit by some one having actual personal knowledge. of the facts - 


_ showing the land applied for to.be now nonmineral and nonsaline: - 


in character and unoccupied adversely to the ‘selector, in accordance 


with form: 4-061a, or its equivalent,” and that “no rights having. » 
heretofore. attached by. reason of the said: defective application, the. 
selector, in addition to furnishing the affidavit above indicated, is 


| required to publish: and. post notice. of the selections in accordance. v 


with provisions of circular of February 21, 1908, no Doeene or poe | 
_ lication having heretofore been made,” > 2 
The oral argument accor ded counsel m arppare of ie racHiens for” 


eae rehearing. and the briefs since filed-in that behalf, take broad range. 


Counsel. have assumed that said decision ‘of the Commissiorier of the 
~ General. Land: Office: and that of the Department affirming it, re- 
"quired. a showing as: a present. fact. that: the land in question is not 
- occupied: adversely. The Department, at first impression, .was not 
inclined to take this view of these decisions, but close’ analysis con-. 
strains the admission that such was their necessary effect. . 

Again, the Department must admit that the. requirement of post-. 
ing and publication made by the Commissioner in retroactive appli-. 
-eation of the circular of February 21, 1908, was unwarranted. A. J. 
Harrell (29 L. D., 553). That. requirement, based upon. a circular 
_of instructions. promulgated nearly ten years after these selections 
were proffered, can only be defended upon the ground that the selec- 
tions: were and are wholly void for all purposes, a proposition to 
which the Department can not give its assent; and while said depart- 
mental decision in affirmance. of the Commissioner carries with it. 


| - such assent and. approval, it is but fair to say that the failure: of ¢ coun-. 
gel to file-a brief upon the appeal calling this matter to the attention: — 


~ of the Secretary was in-part responsible for the oversight in not cor- _ 


| _ reeting the error. In so far, therefore, as said-decision laid a rule 


“upon the selector to post and publish notice-of the submission of such 
‘further. proof as may be evel xier required, it is: hereby: nee 
- and vacated, as unwarranted. * 7 

- Upon the wholé case it was a and oe cefully. cOnlendad that: | 


_ the selector at-the date of the proffer. of. exchange complied: with the — 
law which extended. the invitation’ and. with all the conditions.of:its. — 


-Beceptanoe that he conveyed lands to the United. States, to: which he’ 2 
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had ees title, i in a ee pee coi that the United States aise 


- “approved his abstract of title, accepted the conveyance, and now owns 


thesé lands; that: the lands selected do not exceed in area the lands 
- relinquished ; that they were and are nonmineral lands; that. they .. ee 
were at date of selection not occupied under any: public land law,and- 
_ that they were, therefore, at that time, in truth and in fact, “vacant 9. 
land open to settlement ;” that the. selector filed certain proofs of these oes 
"facts which were considered: by the Commissioner of the General 
Land Office: and that that. officer rendered an‘adjudication thereon, = 


and in accordance with regulations and uniform practice of the land } 


- department. approved ‘these. selections for patent ; that intervener, ~ eee Fe 


- relying upon the integrity of these proceedings, was induced té part — a a 


_ with a large sum of money in purchase of this right, title, and claim; 


and that, therefore, the selector and his transferee in Jaw and under. ee 


: . recognized principles of just. administration acquired a vested interest, 7 | : a 
= beyond the power of the Government to disturb ; and that while inter-- 20.0 


ae ‘vener on. behalf of the selector is willing to cibmit such fur ther addi- -. 


~~ tional proofs as to the present. nohmineral character of this land or 


as to the fact that it was unoccupied at date of proffer of the selees 

tions, further requirement of proof of non-occupancy as a present a 
fact, would be in. ruthless disregard of vested. rights and result. mn 

£ practical confiscation of their property. = ae Oe 
~~ Tt will not be necessary to consider these antes: paiintiin. I ot 


| | The argument overlooks the fact that not only at the date the proffer — a 
. of exchange was raade but at the dates covering the entire time to. 


‘which it refers for foundation of fact, the lands in question wereun- 
- ~ surveyed ; that they were subject to selection under the act of J une 4, 


1897, supra, need not at this late day be discussed. Upon that ques- — 


tion the practice and decisions of the land department and the courts. ce = 
2° have been uniform.” But they could not be patented before survey, eee 
~ and until that time they belonged to the great body of unsurveyed =. 


-. public domain made subject to settlement by any, sue ee 


_ steader by the act of May 14, 1880 (21 Stat., 140). ae ee 
— The act of 1897, SUPTA, did not, supersede oa act: of May 14, 4880, a ae 
7 It. did not provide for the withdrawal of such lands from settlement, eke 


a : ‘This could only have been: effected. under. profters of the character. = 7 a 
-.. here involved, by marking the land: selected upon the ground, or by 


reference to such’ natural boundaries or ‘monuments as would. have .. 
been notice in fact or in law to intending settlers. A reference to 


lands as what will be, when surveyed, a technical subdivision of a— ea 


_ specified section, gives no such notice either in law or in-fact. So it. — a 
- results that until the: approval of the survey such settlers: had no. 


notice and no means of ‘acquiring information which would have 


| enabled them to avoid conflicts with these selections:. Tt follows that a ies 


7. 
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: any proof of non-occupancy was valueless. ‘No. person sould ayes | 


> known in:fact.that what. would. -be a particular. subdivision of the 
~ public land. when surveyed, was then unoccupied, and the fact that 
-.. certain portions of this same township-had theretofore been sur- 7 | 
veyed. does not, for manifold reasons, weaken this plain conclusion. _ 
_« Upon this question it has not been thought necessary to verify 
objection. of. counsel. that. there. were at the time of these selections 


ee - other proofs of non-occupancy, consisting i in part.of an affidavit (not ~~ 7 


_.. now in the record) other than that made by the said Henry W. | 
-\ Bowen; which was on file in still another of the Hyde. selections; 
_- nor to give any weight to the record fact called specially to the atten. ~ 

_.. tion of. the ‘Department ‘since the oral hearing that. the. selections 


at themselves show that- the. complete | survey of this Sawmnalip: had 


Pa theretofore been. made i in the field. 


As to: the missing affidavit, assuming that it was Cs in. Me i. 
‘ : record and. that it ‘purported all that.is. claimed. for it, still: in. the | 
~ view now taken of this case this affidavit proved nothing. ‘The same 


ee Fg. true of the recital in the selection itself. It was a coincidence 


only that the lines of the survey upon the ground andthe deserip- 
tion. given. by the selector of these technical subdivisions, were the | 
same which received official recognition. by the approval of the town- 
ship plat. Such was not a necessary result. True, this coincidence 
was anticipated, but in law the case is the same: as if that field survey 
had been: rejected 3 in its a and a new auevey made upon other. 

lines, 
~ This being true), it: was: “not: possible i in ‘law for. the Comateioner 
oh of: the:General: Land:Office to'say that: ‘sufficient, or any, proof of this _ 


- question. had. been presented, or that the selector would upon survey 


be entitled to a patent. That officer erred in so ruling. There was 
a total absence of jurisdictional facts upon which to base such. ruling, 
and the selector took. nothing thereby and his assignee is chargeable 
in. law with this lack of jurisdiction and occupies no better position. 

The Department has. not overlooked the fact. and is not disposed 


- to evade the argument that in this view such a selector of unsurveyed 
~ jana would have. no reasonable assurance that he would in any. case 
= be able to complete title thereto. But. the answer is plain. A person 


owning land within the limits of a public forest reservation was not. 


= bound to relinquish. it to the Government. He might still own, hold, a : 
- and enjoy it. He was not bound to accept the invitation extended. by 


that. act to- make ’ such. relinguishment, but. when he did. so he was 


~. bound, not only by the terms of the act but by the limitations. upon: — 
its benefits imposed by.other laws. He might have selected. surveyed 


- public lands of the United States, vacant and open to settlement, and 


Upon proof of their nonmineral character and non-occupancy concur-_ 


| i. rent in time with the selection, he might have completed title thereto 
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cae without. dalays but. if fie selects unsurveyed lands ne is a matier Chet 
ia ~ his own choice and-made at. his own risk. It may be. that the risk ie : 
might have been’ reduced to the minimum by such description in 
"making the selections. as would have identified the. lands as a then — ene. 
present fact, but where such identification was not. made the selector ae 
med necessairly takes: the risk of their being or becoming occupied ad- 
verse to. his selection. before the approval of the township plat of > 


“survey, which, no. matter what. may be the application of the doctrine — : oh 
of relation in such. cases, is the first identification. of such land. ‘Such ni 


_. identification previous to that time was not. possible, either: by: the | 7 


- ‘unofficial protraction ofthe lines. of subsisting public surveys, or by | 7 


a private survey of any character. The United States are sovereign ; 


and the sovereign makes his own surveys. See United States v.Mon- | 


tana Lumber & Manufacturing Co. Coal U. 8., get)» and: cases oe a | 
ne cited, me 


“The | mere hee that the: ack provides for ihe. selachion of. oat oe 


7 land. open to. settlement i is: conclusive upon. ‘this proposition, If it. 
were not open to settlement, it was not subject to selection ; but being 
subject. to selection it was still, unless identified. i in fact, open‘to:set- 


— ~ tlement under the act of May 14, 1880, ‘SUDTA, and. might: be under the : 


'. provisions. of that act appropriated adversely to the selector at. any | 
time before the approval of the township. plat of survey. Such ap- 
proval was an identification of the land as of that. date, and by rela- 
tion as against the Government as of the daté of the proffers of ex- 
change, but it did not and could. not. so attach as to cut out inter- 
ovening’ adverse settlement. claims. This. thought receives: additional 


‘support in the proviso. of the act relating to cases of unperfected 


elaims upon the lands relinquished and requiring the laws respecting 


~~ settlement, residence and improvement, etc., to be complied with on 


_ the new claims, credit being allowed for the time spent on the relin- | 
quished ones. In‘ cases of this sort the selector could without fear 


of jeopardizing his selection make it of unsurveyed land; because he — | 
would be required.to settle, reside upon and: improve: such. unsurveyed a 
land and. this ‘residence, settlement and improvement would be 


. : -s notice to the world of his. claim. which would fully protect him until | : : | fos 
the’ filing of the township plat of survey, when he would be per- 


mitted to make entry: thereof and L complete: title under the further : ee 
ee terms of said act. aoe 
Tt results.that until: May 1o5: 4902, the: date. of the ee of the | 


oe, | topeehiy: plat of survey, no. ‘proof could have been offered by or on 
+ behalf of the selector: which the Commissioner. of: the General ‘Land te. as 
Office was authorized to receive or upon. which he was justified in 
‘making an adjudication, and | in final anglais no such h adjudication oe 


has’ been made. 
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“2 - Shortly. thereafter, to wit, on. July 7, 1902. 31 i. D. a2], foe ce : 
| Department adopted Se ralntions upon the subj ect of these selections, di, 


ae section twenty-one of which prescribes. that— Zoek 


= >The: affidavit: to support a. selection ‘pased upon ‘the relinguishment of Tand 
S eowered by. a:patent or by a patent certificate, must.be made by the selector or.” 


| 2 BY some. credible person ‘possessed of. the requisite personal. knowledge in. the oa 
a premises, and must. be filed: with and as a part. of the selection. This affidavit pak 


; ‘must show. that the selected land is nonmineral in charactet; that it contains o 


“no salt spring or deposit of salt in any form stifficient to render it chiefly 


oa valuable: therefor ; and that it is not in ay manner pocanel aaron to the at 


-selector—., ae ae 


oe oo = by section. eighteen 0 oft the ie regulations | thate"* 


ATL papers and pr oofs. necessary to complete a selection must. be filed at one 


ae. and the same > time and. until they. are e all: 1 presented no right. will ° vest, under the | 


“sélection. 


Tnasmuch. as, as pee acer: seen, no » alia: aiaee of sanee Ae non- 


: itineral character or the non-occupancy of these lands had been filed | 


at the date these regulations. were promulgated, they may be properly 


: applied to the case in hand, but it does not follow that the proofs. 


: required should relate to now existing conditions, —— herein lies the: | 


| 2 vice of the Commissioner’s requirement. — - 
When: the plat of survey was: approved, dentiaeation was coni- 


plates: it only remaining as inatter of administration to adjust these 
selections to the township plat, the law not providing respecting such 


: adjustments. Thus was notice given to all the world of: the sub- 
- sisting’ claim thereunder, and any person who went upon said. lands 
_..thereafter was charged with knowledge of the. fact of such selection 
and claim.and would not be entitled to consideration at the hands of 
‘the land department. Tbe case became one ‘between the selector and 
. the. Government. ‘Thereafter the. selections became as of surveyed 
‘ Jands and the land department might, in the exercise of a reasonable 
» discretion, impose any conditions “of proof. it saw fit respecting its 
“vacancy or nonmineral character. The regulations of July 7, 1902, 


“were made in the exercise of. that discretion. These. regulations 
~- provided, as: has. been seen, that “all papers. and proofs necessary 
to complete a selection must be filed at one and the same time and 
until they are all presented - No right will vest under the selection,” = 


but they had: special reference to future selections under said act. 


| [ Now, it has been hereinbefore determined that. the: proffers of Hyde - : 
became subsisting selections. upon. the approval of the township plat. hy 


ef survey, and that prior to that time no legal proofs of nonmineral 

_ eharacter: and non- occupancy of the lands had been or. under the cit- — 
-, eumstances of this case could have been filed; so, under the anomalous | 

7 condition here: presented the regulations. referred: to might with | 


", propriety have been applied to these selections, but: they did not 27 
: attach, and of their own force imposed no. obligation upon. the a 


a > herein laid down. ° 


- : Rnorawarion E Homustmans—Act or a UNE 25, 1910. : 
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- iy Slecion. ‘Up i that time Te had onplieg with sibsisting vegrilations | Cae 
> upon: the subject and had. the right to rely upon such compliance. = 


, Therefore i inthe. imposition’ of these requirements upon the selector ee - 


.. in this case, while the land department might with perfect. propriety. tte 
ae require him to. submit his proofs in. form and substance as provided. 
in. the: circular, ‘it might. not’ reasonably require proofs of non-occu-. oe 

rae ‘pancy. concurrent: in time with the requirement, because inthe mean- "| 


cs time ‘the: lands may. have ‘become ane, without invitation of. - oe 


te warrant of law. 


This is only true, howeve., “upon, aie caestiont ‘of: non-occupaney. i oe 


; cc 7 ‘Differentiation 3 is. demanded ‘upon the. question of, nonmineral charac- ve | : ’ 
ter of these lands. If they are mineral now they-were mineral upon 


2 _the proffer of these selections and at all other times covered: by these’ ~ = 


oe proceedings, and if of that character they may not be patented. under _ Ee 


said: selections. Bakersfield Fuel and Oil Co. v. Saalburg, supra; es 


ome also Cosmos ; Exploration Co. Va: . Gray, Eagle OU, Co. ae Uy 8., . 


ae Gadd: Seauon! a ‘the- Géniiniastoner. of: ‘the General” end: fico a 
ee ne is reversed, ‘the decision of the. Department: in affirmance.. erage Os 
- thereof is hereby: récalled and vacated, and the Commissioner of the 


General Land Office will require, after. seasonable notice, the filing ae 
of satisfactory proofs of the present nonmineral character ‘of said = 
land and of’ the fact. that it. was Rot ‘oveitpied, adversely to the se~ - : ao 
a 3 lector May 19,1902, 9 a 
. It.is. noted. ‘hat; in: the decision ra the: Gomaicnes of ce Gerieral ee 
Land Office. reference is made to Li. 8. 4650° (08759). and: L, 8.16825. 6 2." 
(04455), and: the fact. that these selections also. cover. land in said. — 
2 township and are:still pending, but that “ they appear to be. complete ao 
~~ In. the. particulars above. indicated,” Ineaning in the particulars of. 


ae satisfactory proof of non-occupancy and. nonmineral character. Tt: coat 
_ is not thought it will be necessary to do more than advert to. these ee 2 


7 _. selections, but the’ Commissioner of the General Land Office. will i ins Chae e 


- the further consideration thereof conform the ‘proceedings t to the rule le: : : . | 


ae . in 4 . 


| JOHN - a ‘HAYNES. 
“Decided Octover 6, 1911. 


By virtue of the provisions of the act of June. 25, 1910, a ‘vombatead dieutey: Dwar 
ian > within a: ‘reclamation project is not. limited to the seven-year. period fixed = 
2). for. consummation of: ordinary. homestead. entries elsewhere on the public. - | 


_ . domain, but: “may be. completed : within: the’ time fixed in the public notice. hs 


eu) for. compliance with: the. requirements. of the reclamation. act, ‘unless the. . ” = ee 
project. be: abandoned, notice of: which abandonment will terminate the ik 2 


= WOE. suspension of. the: ‘seven-year : period, and’ ‘thereafter: the entry will fall e ie ; | 
ae ~ within the : general. class. of. homestead entires. and be poyerned: by: the a 
eee general | homestead laws. Ge. | | | oe 


Bead 
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ee ; Ap AMS, , First Assistant. Scoretary: 


John H. ‘Haynes filed: motion for eheocae -  depaeansntal cee 7 


ie a : | cision of June 80, 1911, canceling his homestead entry’ for: NW: be x 
pete See. 13, T..9.S., Re 23 -W., G.&S.R.M., Phoenix, Arizona. - ae 
The land was. svithdrawn' from all entry under the ia ae ae 


woe J uly 2, 1902, which was modified August 26, 1902, to the second form: 


: ; rN ovember 2, 1908, Haynes. made entry. ‘September 30, 1904, the land oe : 
Was again. withdrawn under the first form. “May. 28, "1909, a special — : 


oem = F agent “mia adverse report, ‘upon which the ‘Corimisaioner: of the 
2. General Land Office, August: 4, 1909, ordered: proceedings upon. ‘the ‘e 
~. charge that residence had not. been established, and. there. was no 


.» eultivation of the land. ‘Haynes applied for a hearing, which was _ 

appointed for January 20, 1910, for. taking. of testimony and for | 
hearing at the local office March 28, 1910. March 29, 1910, the local - 
"office found the charge sustained. and recommended. eanealinvion! of 
the entry. March 11, 1911, the Commissioner : affirmed. that action, 
which, on. defendant’s appeal, was affirmed by. the Departaient J une 


a 1911. . 
~The act x I une © 25, 1910 (86 § Stat., 864), provided: 


“That all. qualified entrymen: who have heretofore made bona nde entry upon. 


a lanaé. proposed to be irrigated: under the. provisions. of the act of. June. seven- . 
teenth, nineteen hundred. and two, known as the national. irrigation. act, may, 
upon application. and a showing that: they have made substantial improvements, 
and that water. is not: available for the irrigation of their said lands, within the 
discretion of the. Secretary. of the Interior, obtain leave of absence from their 
entries,. until’ water for ‘irrigation : ‘is tumed into’ the main. ‘irrigation. ‘canals 
from which .the. land . is to. be. irrigated : Pr ovided, That the. period. of actual 
“absence under this act. shall not. be deducted. from aie. full time of residence . 
required by law. 7 : | oh, Mec, whglgs gfe" “<a WE 


| In the ‘departmental decision: of cf une. 30, 1911, this a was over- 
looked and no reference was made thereto. "The entryman : shows that 


.. he hag contributed. all his earnings above a bare living to the support 


i. of his widowed mother and six minor brothers and. sisters, and has: | 


made substantial improvements. upon the. land; that without irriga- 

s ~ tion it was. impossible to reclaim. the land, though. he had. resided. hoy, 
-. upon it and has been actually present all ine time. it was possible... 

to do so, considering his natural obligations for support of his de- — 


a pendent relatives. He. shows: that. at the time of his entry. his intent’ - 
was to obtain water from a private irrigation project—the Colorado | . 
ae Delta Canal ‘Company—which was then: developing’ a project, and 
“ae wnight : perhaps have completed | it. except for interference. of The 
. United States: by’ entering. upon the. Yuma ‘Project: in. the same Ss 
See oe vicinity, involving use of the same water. The entry is within the. | & 
oo. spirit and. :PUERCeS of the act of Ju une. 25, 1910, and j Is entitled to its’ a 
SFr benefit, 5 oie ne 
The act of a une 95, 4910, supra, excuses = idents by homestead 4 


vue “ehicymen! thence referred ‘6 oe water for irrigation « 1s s turned 
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i 7  , reclamation project. 


on As ton: entry aaa a reclamation “project, Ate. conditions: mie, 

Le ed by the reclamation act: change many of the features‘of anordi- 
Foe, TAME: homestead entry. It may be made for one hundred and sixty = 
2 eres, but. is liable to reduction to an area. found by” the Secretary 7) ce 
the Interior sufficient to support a family. No patent can issue Until s 2s 
all reclamation charges are paid; nor until at least half the irrigable- Ree 
land is reclaimed. These added. requirements can not be performed Bs och, 
oe by ‘the: entryman, or even. definitely known, until the project; is. com- 
ie pleted. More than seven years. after the. date: of entry may. elapse Pa eae 
before a reclamation. project. is. completed, water. available, | and. 8 
a charges. known. | Until water is available - cultivation. is impossible. oe 
Any earlier’ attempt to cultivate would necessarily result in total loss 2 
of: seed and labor. It would be irrational and unreasonable to sub-' oa 
ae ject. the. entryman ‘to such loss in merely pretentious compliance with a 
form of performance known to be useless and hopeless of fruitful: 202 
“9 return. Under the public: notice: of completion of a ‘reclamation _ Bee 3 
te project. charges may be and. usually é are. distributed « over 3 a. period. of a or 
_ SS years. after notice. a = - a 
mers entry within a reclamation project, oasis in 1 light oe these ee 
se features. added. by. legislation later than that. of the homestead act, 9 
a Se especially that of, act of June 25, 1910, supra, is not. limited to. the hee 
seven years period: fixed for conacmmation: of ordinary homestead = 
-- entries elsewhere on the public domain, but may be: completed by full 
compliance within the time fixed in the Dupe: notice for compliance eee 


oe with requirements: of the reclamation act. 


Should the project. be. abandoned,. then: the: entry will fall within co 
eee the general class of homestead entries, and the entryman must. there- ee 
' after be. governed by the general homestead laws after notice of such . 
a abandonment, which notice will terminate the Sponsor: ‘of; the Se 
oe seven: year period of life of homestead: entries, ee 
The decision of Jtine 30, 1911, is. recalled and. vacated; the proceed. Fe gate 
oe “ing j is dismissed, and the: ay will remain intact. | so 


“MARTHA J. ‘WESTFALL, 


a ” Motion, for + xitaadiing of: departmental deco oe July 31, ‘1911, ZS oe 
a 401 L. D. 209, , denied a Acting ahd Thompeon, ¢ October 24, tot. 


on 


| ec the main ‘“invigation caiitdls. ton avhiich: the land is to be’ iris 

gated,” but. provides. “the period of actual absence under this act = 
/ + ghall- not be deducted from. the full time of residence required. by bot ‘ 
oe law.” These two provisions taken together necessarily suspend rune 
ning of. the seven- -year: limitation of life of. a ) homestead. eniy within» ae 
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- FISHER v. BALLINGER ET AL. 


In the Court of Appeals, District of Columbia: 


. = LANps—Dusurr Lanps—Roorry—_OrrroesINuNorioN. Peres 
Desert land so far reclaimed by a former. entryman that in one’ year it pro- _ 
duced 200 tons of hay is not subject to desert-land | L entry ' after ne relin- _ 


- quishment. of the land by. such entryman.. 


vA court of. equity: will not exercise its discretion and Jena its aid’ in, a a case ey 


where it is clear no equity. exists. 


A bill: in equity by the assignee of an “entrpman:- of. : public: land 1 against ‘thes 


ae Secretary of the’ Interior, who. has dir ected. the. cancellation. of the entry” 


ae : on the*ground of fraud.and- collusion between the entryman and others, to. oe 


sie fa enjoin the Secr etary from ‘proceeding: further without. first according. the. ; 
i. plaintiff. a hearing upon the question of whether - such fraud and. collusion 


_o.° in fact existed, will not lie where it appears that, aside from’ such: ‘question, — 
the land was. not subject to the. entry made, and that: therefore the plaintiff 2 


2+. had acquired no right thereunder’ from: the assignor. Xiting Garfield De ss 
ee States, 31. App. D. C., BRR) Ea as | ete a 


“No. 2099, "Submitted 5 january 6, 191. ‘Decided March 6, 1911. 


; Appel by plaintiff ei a ‘decree’ of the Supreme ‘Court: of ie Dis | 
. trict of: Mea in a equity, 2 No. 28, 637, Renee a bill for an In-. oT 


| Lae ete. 
7 A Airmed. 


Mr r. “Webster Ballinger t foe the ajppellant,” 


: ie r Oscar Lawler, ‘Assistant. ‘Attorney-General, Ur. F. W. - Clements; 
Pirst Assistant “Attortiey, and Mr. 0. Es | Moh: Assistant Attorneys 
Interior Department, for. the appellees. ae : 


Mr. J ustice Robb. delivered the opinion of the Court 


| ape from: a ‘deere’: of the. Supreme Court. of the District of : 
| Golimbia;, dismissing appellant’s. bill :to restrain the: ‘Secretary of the 
Interior from. cancelling the desert-land entry, under which appellant: 


ee claims, until appellant 1 is accorded a hearing upon the precise ques- i 


= tion determined by the Secretary. and re the basis of his decision coe ; 


oa ‘i that said entry be canceled. | 


The hearing before the trial ae was. upon pill, answer, ead ed = 


z iia of facts. The Jand in controversy is‘in An SW. 4 a of NE. ® : if 


: | : the. W. 4 of SE.:4, and the. SW. 4 of Sec. 2, and’ the NE. } of NE..4 aoe 
of Sec. 3, su BAN,, R 110 W., ‘Evanston land district, ‘Wyoming, aad. a 


> contains 320 acres. Several ears prior to. 1902. one J ames Westfall - 


~rgettled upon this land, reclaimed part. of it, and then deserted his — ‘ 


it family. In 1902 his son, Perry. A. Westfall, made desert Jand entry, . - 
of part of. said. land, and on June 21, 1908, assigned his interest to 


| Cordelia E Helen Fisher, wife of the ‘complainant. On a aman 24, es, ; 
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= 24 1908, “William He “Allen! who fad. entered. the residue, of eat tract, a oe 
8 also ‘assigned his interest to Mrs. Fisher. : At the time of the taking. 
of these assignments Mrs. Fisher had exhausted her. right, under the =~ 
— desert- land act by entry of 320 acres. She, however, was advised by as. 
_ the register: of the United: States land ‘fied at Evanston, Wyoming, oa 


that notwithstanding. she had exhausted her personal. right. ‘in the — ye 


: : premises she could take another 320 acres by assignment. This advice. a 
Was: erroneous, but she acted’ upon. it and paid about. $1,200 for:the: 63 
_ improvements and. rights. she was. supposed to have. acquired. - The. horace a 


_ work of reclamation, ‘bégun, by James Westfall and. continued. by her: 

‘ie assignors, she supplemented by grubbing and. irrigating the land, (80: oe 
oe that. i in 1905 about 200 tons of hay were cut thereon. a 
i ~ Learning: that the advice. of the register. as to her right to. tale Shia” uae 


: | land. was erroneous. and. that she was disqualified: to enter it, . Mrs... es 
Fisher, on J uly 15, 1905, relinquished said land, and her. entry was) 


canceled. “Thereafter, on July 17, 1905, E. May Tukster, acousin‘of.  ~ 
Mrs. Fisher and a nem ber of the Fisher household, made oath before Pra 


complainant, as United States commissioner, to her. declaration. of 
intention to yeolaim: said land under. the. provisions. of the desert-land | 
laws. This. declaration: was in due. form and. accompanied by ‘the. 


“required: affidavits. . Thereafter, on J uly. 20, 1905, the register. and. . 


receiver of the United States land office in oa Evanston issued their- 
Joint certificate in regular” form, certifying that said entryworman 
had filed her. declaration aS ‘aforesaid: Thereafter, on: August. 10, 
1905, Miss Inkster gave notice that. on. September 23, 1905, she ead 
male final proof on said land. claim before complainant. as United 
States commissioner, and. on that day final proof was ‘made, final 
charges paid,.and on October 7, 1905, the register of said land office. | 
| prernted a final certificate to said land. On December 23, 1905, Miss 


Inkster conveyed. this land to. the complainant out of gratitude to 


- him and Mrs. Fisher for providing her a home and peaking as “My. 


| . ‘Fisher subsequently stated: in his: testimony, that the Fishers * “pak - 3 
| the money up for all the: improvements.” ee 
On May iz, 1906, one William Je Alexander cine a. epic. affidavit” i 


as at the. United States land office at said. Evanston, Wyoming, praying» 7 os 
ee that aid Inkster’s desert- land. entry. be canceled. and forfeited to the 

_- United States because “said land is not desert in character and at = 
the time of entry was, and had been. for a: number of. years, thors 


oughly reclaimed and was then producing | a paying crop ‘of hay.” 


E Thereafter, on. June 10, 1907, after due uctice to the parties,a heat) 
dng was had in said contest proceeding before the register and. receiver. Tat 2 a, 
of the land office at. Evanston, Mr. and Mrs. Fisher being present and 

_ testifying.. The. decision was in favor of Mr. Fisher, and-appeal ~~ 


wos was 2 therguyon Brosecuted : to. the Commissioner of the ¢ General. Land ae 
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- Office, who, upon: » the testimony already i in neha c case, eoemed the deci- i ee 


~ “sion of the local land officers and.in the course of his. opinion : said: 
“In her (Miss. Inkster’ s) ‘declaration executed July 1%; 1905, ‘before Fred. CO. ; 


— Fisher, ‘United States commissioner, she swore, inter alia, that said land: has — a : 
. hitherto: been unappropriated, unoccupied, .and unsettled - because At. has. been a 


impossible to. cultivate it successfully. on:account of its. dry and. arid. condition. 


If the. entrywoman did not know this to be false, the officer. before whom she ~— 


go declared knew it to be so, as he had been irrigating and cutting hay. from 


cs | the land, aver aging more than a ton to the acre, for the two years: preceding the 


| entry of. the land by Inkster. The evidence submitted. leads to: the: inevitable a 
conclusion. that Inkster, the entrywoman, was. in collusion with the Fishers: and | 


A a she. made the entry with the. intent to. convey the title to them, ee oe 
«Without considering. other questions presented in this appeal,. it is euiftiétent 
 , to state. that Jand that has been. effectually. reclaimed is not subject to desert-land — ; 


entry (14 TL. D. 194). ‘The land embraced herein was” unmistakably of that. . 
- character when. Inkster attempted to acquire title ther eto by etae Same - : 
* under the desert- land laws and her attempt must fail. : al rec ee 
An appeal was taken from the decision of rity Conicaoase avid 
~ the First Assistant Secretary of the Interior, i in deciding that appeal, 
stated that the material facts in the case had been correctly” recited : 
in the decision of the Commissioner ; that “ with reference to the con- . 
dition .of the land the testimony shows that. it was practically 
reclaimed when Miss. Inkster’s entry was made. » The Assistant 
Secretary. then found that Miss Inskster’s “ entry was made solely 
in the interest of Mrs. F isher, who was not qualified to complete the 
entries of Westfall and Allen and that it was used as a subterfuge to 
accomplish indirectly what could not be done ee He there- : 
npon affirmed the decision: of the. Commissioner. . se 
Thereafter, Miss Inkster filed a motion for review of. ae decision 
of the Assistant Secretary, assigning as one of the grounds for her. 
motion that it was error on his part “to find fraud, conspiracy, or 
collusion between the entrywoman and. others as no such. charge was 
_ made in. the contest and that question was not put ij in issue by the con- 
~ test.” This motion - was overruled, the Assistant Secretary. in his 
opinion, saying— . Ds | 7 | ee ee oe ee 
Ds it is: evident that Mrs. Fisher will sustain’ great Joss ‘becaudé of. her. inability = 


; to: ‘make. available her rights under the assignments of Westfall and Allen, un- _ | 
. less she can recover from her assignors: The rights assigned to her by West- rs 


_ fall and Allen were valuable rights, for: which a large consideration. was paid, 


7 and there appears to be no material equities in her favor by reason of her ex- . . 


~ penditure. of. money’ on the. erroneous advice of. the Government officer, if: the 


Department was ‘not. powerless to. recognize in her. any right. under said assign- ae 


= “ment. But it can not be seen how. she can be affected. by the cancellation of. _ 
. this: entry, except upon the theory that her relinquishment of a valuable right: 
= without compensation and the entry of Miss Inkster. were ‘designed to accom- on, 
plish indirectly what could: not be accomplished under her assignment. | | 


~ Thereafter, a motion for re- -review, accompaniel by. affidavits, was i 


: ie filed. One of those affidavits was by the ie aac who en e 
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a abated - ae had: I been. “apprised of: ‘the. ‘fact ce itte ‘cointest: —- : : nee 
being prosecuted, upon. any ground of collusion and: conspiracy Swath ec 
ii, May. Inkster, I could have completely disproved same.’ a et ae 


eee after, on: March 95, -1909,. ‘said motion for re-review was. denied: ee es 
ve ‘Thereafter, on June. 24, 1909, the: Commissioner of the General oe 
| ‘Land Office caused. to. be: placed: upon. the. proper. tract book. in his. 3°) o/.03. 


a office the notation of ‘cancellation: of said desert- land entry: so made = : J : a: 
by ‘Miss. Inkster, and caused. a like notation. to be made upon the final. ee oo 
2 certificate issued: by. the register and receiver upon said entry, andon 


the same day: said Commissioner wrote. to” the register and receiver — ae ee 


a of: the land. office. at. Evanston,’ “Wyoming, inclosing- a copy of: said oS . 


decision. of the Assistant Secretary. of the Interior. The letter con= 90-2). 
_ tained the: following: “The entry is” hereby canceléd, | You WALL ee 
| allow. contestant thirty: days’. preference. right. of entry.” ~ There- i 
- after, on June 28, this suit was filed and on the same day the ‘Cominid- me S | 
sioner of the: Land: Office telegraphed the local officers at Evanston, = 
Wyoming, countermanding the order to. note. cancellation of the 
Inkster entry and directing the return’ of . said letter of June 24...000° 


This telegram reached. the: local officers before any action had been 8, 
taken upon the Commissioner’s letter. = ce ee 
After the refusal of the: trial court to issue a estate: pede: | 
pendente. lite, and pending final. disposition in that court, appellees 
‘directed the local land officers in Wyoming to note dancellation of the . 


Inkster entry and permitted. others to file homestead entries upon _ 


the land involved; in other words, between the filing of the bill and 
final hearing in the cause, the act. sought to be prohibited was. done. -" 


— These facts. were brought to the attention of the trial court by sup- 
_plemental bill. Upon the final hearing, however, the court. contented ~ 
itself with an. order. denying any relief and dismissing the entire pro- 


ceeding. It is here suggested t that ¢ a moot ¢ case > only i is bre ented for | 
our: consideration. | ; | 


- Without intiinating any opinion upon the othien spond suggeste 1 ss oye, 


we are quite content to rest our decision upon the fundamental propo-- 


sition that: appellant. has.no right to. complain of. the refusal of the. eee Je 


Assistant’ Secretary y of. the Interior to grant him a hearing upon: the — as 


- question. whether there was collusion. between appellant. and Miss’ ce a 


r Inkster, assuming that there was. such a.denial, for the reason that-he - ae 
has no right to protect. ‘We find it. impossible to-escape the conclue 


sion from the evidence in this record that when Miss Inkster in July, _- ie 


_ 1905, filed on. this land it was not desert. in character, but that its con- oe - ea 
-. dition was practically: the same as it was when final proof was, made 


about two months later.. James Westfall, many years prior thereto, ce 


: had settled’ upon. and partially reclaimed this land. From 1902 down a nee % - : 
to the time Mrs. Fisher attempted to acquire the land, sufficient. prog- 


: Tess had been made towards its oe to induce her to pay. a auc. = 
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oe cbncitieeable’ sum: ee money for the: improvements ‘thereén:- ae - 
co, Tants- evidence i in the contest’ proceedings: shows that this” work of 
. veclaination was continued by Mrs: Fisher so. successfully that. the 
gi - “summer. she relinquished the land it produced. 200 tons of hay. When. a 
Mrs, Fisher relinquished the land it, of course, reverted to the public 
ee domain, and ‘unless it was in fact. desert land it was not subject to 
.. entry as such. The: Commissioner’ of the Land: Office correctly found _ 
- that at that time the land had been effectually reclaimed and was not. _ 
a, subj ect. to desert- land: entry. - Appellant makes no contention that he 
was not accorded.a hearing upon’ that. question. ‘That hearing. demon- | - 
~ strated conclusively the lack of equity in appellant’s claim. “The | 


: machinery of the law may always be set. in motion to protect valid — 


’ : oS 2 property rights; but: here no rights exist.’ m Garfield. ». United States — 
ae ex rel. Turner (BL App. D.-C., 332). The right of the complainant . 
ea this case to the land in. controversy is based: upon the Inkster entry. : 


- It appearing that. the land. was not subject: to such entry, no rights. 


is could, attach. thereunder. | It is. therefore immaterial whether the As- 


a sistant Secretary. based. his decision upon the finding of collusion, as a 
~ court of. equity. will not. exercise its discretion and. lend its aid j In a 


ease: where it is clear that no equities exist. 


The decision: will therefore he affirmed with costs. . Afirmed 
"ORDER AMENDING. RULES 82 AND 88 OF PRACTICES os 
|-Rones OF Practice. | 


‘Depaxrnenr or THE > Inreeror, a 
ee | | | ; ace Washington... 
The vile’ of Roce in, cases ie the United. ‘States’ district land | 


Pose * offices; General Land Office, and the ‘Department of. the. Interior. : | 


; approved December 9, 1910. [39. L. D.. , 895, ca are a hereby a amended | 


. ie the following particulars: 


ss Rule 82 is hereby amended to ae as follows! 


Rone 82. Oral argument in any: case: pending before. the oe of the = 7 


ms ; ; Interior: will be allowed,.on motion, in the discretion, of the. Secretary, at a time: 


oo to: be fixed by him, after. notice to the parties. The counsel for each party will - “ 


| “be allowed. only. one-half an hour. unless an extension. ue time. is: ordered before a 


5 ; the argument begins. ee 


_ Rule 83 1s hereby aménded t to read ¢ as tolls? 


ae Runs. 83. ae motion: for rehearing: of a cause by the. Secretary. ‘of the Tneeeior ee | 
: together with all papers. used in-connection. therewith, must be in. writing, and. ee 


> & must, ‘together with evidence of service ther eof: on. the adverse party, be filed in 


e the General, Land Office, or in ‘the local land office, for transmittal through the - 


en A ‘See further amendment, -p. 299. 
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: - General Land Office: to the Secretary, within 30 days after : service of. notice of ae 


the decision . in ‘said. cause, . AS motion. SO filed. will act 3 as a ) Supersedess, until. 7 . - 


‘ further’ action. is taken by the. Secretary. | a ane Wie © 
‘Such: motion must: state concisely and specifically. ‘the grounds upon whieh ty 


a such rehearing i is asked. and may be accompanied by written argument f in h sampore _ 


oa _. thereof. No matters other than those specified will be considered. et esa SN 
-. The.adverse party will be allowed 15 days after the service of the motion, upon oe ae 
hin: in. which to serve. and. file reply to the motion: for. rehearing ; and: immedi- Sg Be 


: ately ‘upon. the expiration: of. the. periods. allowed : herein, the Commissioner of . ve 


o the General. Land Office. shall transmit the entire record. to the Secretary, who. oe 
_.. will consider the same as early as practicable. ak OE hs Jat 

» No oral argiment will be allowed on any “such motion, and this rule will ie aa 

a strictly. adhered to. “If the motion be granted, the Secr etary will at once proceerL, ip a 


ce to dispose: of the case, or, in. his discretion, if the motion, or the reply. thereto,' cae 


= has been. accompanied by a request for oral. ar gument in the event of: ‘its being : ie : : 
” _ granted, will set the cause down for oral. -argument.; In any. case, however, 16 aah 
. the motion be granted, the Secretary may. set. the cause down for. oral ar gument. ne: 


ee Rules 89 and 83, as hereby amended, will take effect and bei in. n full ba 
a force on and after December 15, 1911. eg 2 
Dated a this 6th day, of November, A. D. 4911. | Se, 
Warr: i. “Bigmat, 
ee - Seoretary.. 


“RULE 83, ‘RELATING 70 MOTIONS FOR, ‘REHEARING, - AMENDED. 


-Rorns: or. Pr ACTICE. 


| Deparrsten ¢ OF THE: Tw rerior, 
W ashington, N ovember 16; 7191 ie 


Bile: 83 3 of tie a ot praee in: cases before the United States 4 


district land. offices, General. Land Office, and the Department. of the 


Interior, approved | December 9, 1910. [89 L. D., 395, 408], as amended 


| _ | Novenber 6, Agt oe L. ‘OD, + 208) is > hereby amended. to read: a a 


| a follows: 


‘Rule 83. re motion. for prea a cause. by the <pereer er the Thtérion _ | 


i a together’ with: all papers used. in connection therewith, ‘must be’ in. writing. and = - | 7 ee 
must, together with evidence of service thereof on. the adverse party, ‘be filed te OF a Es 
ce “with the Secretary. of the. Inter’ ior. within 30 days after service. of notice, of the vey ee | 


decision in said cause. 


- Said motion must. state concisely ‘and. ‘ghedtacally’ the ehounde upon a whieh” | 


a Sach rehearing - is. asked - and may . be: accompanied by written. argument ia a 


: - support thereof. No matters other than those ‘specified will. be: considered. 


The adverse party’ will be allowed. 45 days. after the service of the Soto Sates ae 

_ upon him in which to. serve and file. with the (aaa of the Taterior ; a pire 2 6) 
‘to: the motion. - 7 Bass . Bind hae 
rae. San case no such ‘motion:t be. fled within: t ‘the Eid above preseribed, the rebord i. > aie ee 


will at once. be transmitted to: the. Commissioner of the. General. Land ‘Office i 


28 _ for execution of the judgment of the Secretary. . Like action will be: taken - im: Be Ct 


or . mediately. after the judgment of the secuaparat on any motion for rehearing. Via # 
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ec tou. 


“No: oral areusit will: be aligned on any ‘such ‘motion, and. this ‘tule: will be | : 
strictly adhered-to. If the motion be granted, the. Secretary will at once: pro- 


- - ceed to: dispose of the case, or, in his discretion, if the motion, - or the reply . : a 
-- thereto, has been accomipanied. ‘by. a request for oral argument: in the event of ©. ~ 


ig its. being granted, will set the cause ‘down for oral argument. ‘In any case, era ti 
7 however, if the. motion Mee granted, the Secretary may set the cause down for oe 
i argument. ace : . Wa aS age i.e a te ten of eee 


ae Rule: 83, as ‘hereby a se rded. will take effect and be in , fall force oe 

on and ee December ‘15, 1911. ne ae Se 
_ Dated this 16th ay of ‘November me D. 1911. Ae 
=e | Sancont a | 
_ Acting Seoretary, 


FRANK L. CHAMBERS ET AL. 


Motion oe Shearing’ of departmental decision: of May 16,1 i914, 


. es 40 Li. D.; 85, , denied by: First t. Assistant rary Adams November 7 S 


MERTIE C. CTRAGANZA, 
“Decided November 1, 1911. 


i PROVISO TO Seort0n qZ Aor or  Maroxt 3 1801—Proousprnes BY. GoveanMenr. 


‘The proviso to section 7 of the act. of March. 8, 1891, has no reference to oro . ; 
- ceedings-by the United States, or its officers. or agents, in respect to'entries 
‘of the classes therein specified, and in this connection does: not affect the oe 


conduct or ‘action of the land department in. ‘taking up: and: disposing of. 
> final one of entrymen: after the p AADEE ¢ of the ‘two, years 1 ‘mentioned in. me 
3 v acts : ; ae “ oe 


| : “ADAMS, Fip st Assistan t ‘Secretary ye 


~ September 9, 1902, Mertie or ‘Bell, now. cone made ° homestead , 


7 aes for SE. 4 NE. 4 and NE. } SE. 3 4, Section 19, and SW.4NW.4, 


7 NW. i 1 SW. 4, ” Section 20, T. 9. 'N,, R. 14 E., M. D. M., Sacramento, 
oa California, on which she ‘offered. ‘commutation. proof July 27, 1904, 


. 7 and cash certificate issued the same day. di anuary 21, 1909, the: com- a 
---mautation proof was ‘rejected by the Commissioner ad the entry  _ 


os. held for cancellation. She appealed to the. Department, which, ‘on = 


August. 17, 1909, affirmed that decision. “She moved. for review. - e 
‘that decision, and; February 98, 1910, it- was. denied. On April 2 Dees. 


a 1910, the entry was cancelled ‘and. the. case closed. a 
_ August 8, 1910, she filed i in the local land office : a paper designated a 


an an application. for confirmation of said. final entry and the issu- 


“ance of patent thereon for said tract. ‘under the. moda of the | xe 


: Act of March 3, 1891, Section 7 (Pee ud Stat., ey 
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"3 The \iGonannidetonien March 27, 1941, denied the said pplication, ae 
oe a “and Traganza_ appealed. - aa 
"The provisions of the faa relied on by: the wee have’: no “teh ok 
| ~ erence to proceedings by the United States, or its officers or agents,- 


te aii respect to entries of the classes therein. specified, and.in this con- _ i 


a _ nection do not. affect the conduct or action of the Land Department. . ; 


oe . in taking up and disposing of final proof of entrymien after the, lapse 8 A 


| o i _ of the two years. mentioned i in the act. Hoe | ie eae 
es However, the record. in ‘this: case. ahows: that proséedings aoinct ee 


- thie entry were initiated by the Land Department on March 24, 1904,. Ae ee 


7 this: being before the submission of commutation _prool,, and ‘the ces — 


seo time of: the eanesllation oF. the. pan and. showed, aS, Sadeed. dia . 3 


ae the final. proof itself, that. the entryman had not complied with. the 7 ee 
- homestead law to a. degree sufficient. to justify the issuance. of the ie gue 
os commutation final. certificate or entitle entryman to. a patent. These 7 iA a 
~ proceedings, pending at all times from proof up. to. and. at the time = 
of the. cancellation of the entry, were sufficient. both in form and at 
“substance to take the entry out of ‘the. operation. of. the said. athe 
even. if the latter applied to the United States; and, ‘consequently, - 
| under no cireumstances, 1s. the applicant: entitled . to. the relief she’. ae 


asks, even if, in any event, she would be. entitled to it under such. 
‘ poe as she has. adopted. Oe te ed Per a, | ee 

The action of the Commissioner + was s proper, , and the decision ap- 
‘pealed f from i Is: affirmed. | Pere en eee ae ere 


—— 


"STATE oF CALIFORNIA : Er AL. 


“Decided November 2h, 191l. 


“Apprroatnon ” “To Aneann ‘Sonoot Inpemnrry ‘Souworton—IwrenventNe Wrrs- hee ease 


- DRAWAL, 


os ; An application. to arnénid: a. | defective schisal: indemnity’ selection. is: defeated oe : a es es, 
-. an intervening withdr awal of the land from: agricultural entry, witha view — ee 
to. classification | by. the ‘Geological Survey, under. which. the lands. were | ae ae oa 


ye “subsequently classified as oil and placed. in a pretroleum 1 reserve. 


~ Apams, First Assistant Secretary: ee eo ee 
~The State of California: and. Miller & Lux: « jncbiipratad: ans: : 1! 


hae free, appealed. from. decision of the Commissioner of the General . 6 - 
' Land Office of December 2, 1910, rejecting | application to amend 
oe ‘school indemnity. selection of. the State. for Sw. 4 SE. 4 1 and Bod 


os SW See. 24, T. 80 8, R24 E,, 120 acres, M. D. M, » Visalia Calis Ss 


fornia. ie te 
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ae Soe 1 1896; thé: State filed its ieee assigning » as abies 190 Es 
— a unspecified, in Sec. 16, T. 8 S.,-R. 28 E, in | Sierra Forest. Re- oe 

or Serve, California... Pind. 
pe ae a subsequent dates the State made other selections on. unspecified a 
ii - base 3 in the same section, as follows: ; Pane woke ane ae re 


se ROBES 10, 1996, 3309, Marysville, 173.58 a ~e 
-, September 19, 1896, 12022, San Francisco, 142.78 A. 
| September 19, 1896,. 12023, San Francisco, 43. 69 a 
— October 25, 1899, 3103, Stockton, SOA. | 


ie November: 28, 1899, 2616, Sacramento, 98. 26. A. 


ee ATE these. selections ‘were listed and yee botvwean ‘April 18, 4 
oe & “1898, and ‘Je anuary 16, 1901, for a total’ of 538.26 acres, leaving. the. 
. ” State 101 a 4 acres ‘unsatisfied base in the section. : During this time no 
oY action was taken on this selection, which ° was first ; in'time. - 3 
“It does not appear from the decision what, if any, action was taken. 7 
: on this selection, but October 26, 1903; the State, apparently on its.” 
-. own motion, applied to amend this selection by substitution of 18.26. 
acres in. NW. 4 4 NW. 4, Sec. 36, T. 19 N., R. 8 E., which the local 
office rejected and the: State did. nae appeal. ‘The. case on 1 such Appr: | 
| cation to amend was closed November 19, 1904. oe re se. 


- January 27, 1905, the State again applied to. sia designating as 


base the 8S. 4 ‘SW. 4 (80 acres), the balance of NW. 4. SW..4 (21.74 
acres), Sec. 16, T. 8S. R. 28 E., M. D. M., lot 4, ‘Sec. 36, T. 18. Bie, 
. 20 E., M. D. M.. (9:25, ‘acres), the balance oe NW: 4 “SW. 4, Sec. 36, a. 
mis 43, N., Rs 14 E., M. D. M. (8.99 arces), and ihe balance SE. 4 
oASW. ay See. 36, T. 5 8., R. 30 E., M. D. M. (.08 acres)—a. total re 
. 119.99 gered which was. ‘transmitted to the General Land Office J uly 
‘12, 1905. | These. base tracts were found available, but there was no — 


- certificate of non-sale and non-incumbrance by, the State. April 14, 


1908, the Commissioner notified the State that the application would | 
“be allowed if no other ob] ection Appear, and. required. certificates were 
ae _ furnished within: sixty days. 
~~ October 24, 1908, the local office ere | two. cartincates ig the ie 
Poa State, . filed in the. local office July 10, 1908. One of these certificates _ 
Lo) was accepted; the other described land not. assigned. as base, and a 
«January 16, 1909, new certificates. were required as to S. 4 SW. 4, 
. NW.2SW.4 43 Sec. 16, T. 8 S., R. 28 E.; Jot 4, Sec. 36,T.15., RB: 20 ; 
ee aa SE. + SW. 4, Sec. 36, T. 15 8. RB. 30 B—all M. D. M. ae 
"ae This. letter was : receipted by the State Aor 5, 1909. | 


- September 14, 1908.’ the selected’ land was. pan eas a agri: ete 


7 classified as os lands, and were placed in petroleum, reserve No. 2 


ee intial entry pending classification . by the Geological. ‘Survey; and 
as: again so withdrawn’ ‘September. 27%, 1909,; pending - legislation... _ 
Pes : The latter withdrawal provided. that. ft eis ane may proceed to. . 
entry after field examination. June 22, 1909, the. selected lands were | o 
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og eescutve order ce ‘Taly. 2, 4910. ‘July 15, 1910, w. CG cee 4 . 
Ge ore ‘San: ‘Francisco, made a non-mineral affidavit: ‘in: support of: hoe 


e . selection.. The. Commissioner rejected the. Selections, and. the’ State = a 


: | cand transferee appealed: 


An: intervening’ adverse. dain: detente. an. application | ‘to amend. ey 


wig - George F. Brice, Bye L. D., 145. ‘A school indemnity selection: upon — ; ee : a 
; _. undesignated. base- defective in. part is is. ees Mm. toto.: "State of Can ets ate 


7 = "fornia Vs -Youles et hes 37 ifs D., 609. 7 ae 
oe OA withdrawal of land. by a Goveraent for public: use. ee ‘the ne 


; same effect'as an intervening adverse claim and. defeats: the applica-- : i. genes 
.-cation.to amend. As this land: had been classified as oil land, and = 


_ Was reserved by executive order, it ceased to. be: subject to disposal. = 7 
under the agricultural land laws. ‘Charles G: Carlisle, 35 L. D., 649. a 
. There was. ee no. error in. _the Commissioner’: s. decision, and 1 it me 


is. affirmed. 
as Ww. . LOWELL. ET AL. 7 
"Decided November 29, 191. = 3 “a : ah iy sa a ee gue 


- Pracer Lodarion:—Disvovmns:~Wrreweiwar. 


OA placer: location of. oil lands, ‘not preceded: by. ‘discovery; and" upon’ “whieh ao 


no. work which led to the discovery of oil. was being prosecuted at the date 

of departmental withdrawal No. 5 of September. 27, 1909, does. not except . 

the land covered. thereby ‘from the | force. and: effect | of: such | withdrawal, 
‘tegardless of the subsequent clecovery: of oil thereon. fares | | 


Apas, First Assistant Secretary ys | oe Cae 
L. W. Lowell, on. behalf of himself and hes seven cO- ‘aa has 
_appealed from the decision of. the Commissioner of the General Land | 
Office, dated. April 4, 1911, which affirmed the action of the local offi-- 
cers in rejecting their mineral. application . No, 011146, ‘filed July 28; : 
1910, for the Lone. Star placer mining claims, cole the NW. 4 


: ~ See. 32, Ts. 12 N., ie 23 W., Ss. B. Mz, Los. ‘Angeles, California, (and ae 
‘3 district; because at the date of the departmental withdrawal of Sep- 


- tember 27, 1909, no discovery of oil had been. made, and the claimants faa 


were hot then engaged in the diligent. prosecution of work leading = ee 


. to discovery, “and also because. they did not. post notice of the appli- an 


gation. upon the land and furnish due. proof thereof pier! to the — eS 
Oe 3 filing of said application.” ia oe 
The applicants. assert ownership to the. groand ae thé Pers Star : ak ce 
ees ‘location, made F ebruary. 15, 1909, by three of the present. applicants — ae 
= and. five other persons. - “The location notice, filed March oe 1909, poe Ses 
cre tains the following description : | - 


| ~ Commencing at Southwest corner of the 'N. W. 14 of Section 32, T. 12--R. 2 woe 
x a D. M., and running North to the Northwest corner of said Sec. on Section, 7 op 
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deat thence ve rtitie: Bast to the N. i. corner: Sec. 32, Tv ie. 24—thence South 172 . 
cn. | mile. to the Southeast corner, thence West: 2 mile to. place of Dee UNS, Cae 7 
taining 160 acres, more or less. a re ee eee Ce eo ee 


‘The calls i in the above description’ are $0 erroneous, cea and 


ao i : indefinite that. no particular 160-acre tract can be identified thereby. 


The same: eight: locators, on January. 31, 1910, made a so- “called 


ae Swnended location of the Lone Star claim, correctly describing the. 
tract now applied for. The notice of that location. recites that it was _ 
“recorded to correct an error in the. description’ ” in the location of. 
oe ae) ebruary 15; 1909, and that such notice was posted near the southwest a 

~ -eorner of said: quarter section “ where there is a deposit: of gypsum, a8 Ag 


which. deposit. was: discovered on or about the. first ay of March, 


1909 


duly 9, 1910, these locators ae rade another loéeation of the ond - 
; as the Lone Star claim. By deeds of various dates from February oo 
10 to July 15, 1910, five.of the original locators assigned their interests . 


sees to five of the present applicants. 


On February 19, 1910, the then elaimuints for the Lone Star’ Sime 
7 a into a.contract: for the drilling of an oil well upon the land 
swith J. V. Hoffman, which contract: also provided for the conveyance, . 
upon certain conditions, to -him of 80 acres of the land. March 2, 
1910, said Hoffman executed a, contract and lease with the Los Ange. 


as les- McKittrick Oil Company for drilling a well on the west 80 acres 


~ of the land, and thereupon the work of erecting | a drilling rig and its 
; equipment. was commenced, and when the same. was completed, drill- 
ing was begun and continued until July 6, ‘1910, when oli in paying : 
quantities was discovered. and produced. 

‘The value for patent purposes of the labor. and 4 improvements upon 
the location, consisting of the erection ofa complete standard rig and 
the. drilling and casing of the well, 1,930 feet in depth, is claimed to. 

- be in excess of $10,000. It. is alleged that said well is capable of ae 


| a : ducing 250. barrels. of oil during each twenty-four hours. 


_ June. 92, 1909, the lands i in said section. were classified. as oil lari. 


| : = September 27, 1909, this tract, with many others, was included i m 1 the _ 
ee “departmental: order of withdrawal, which, i in n part, is as follows: e tae. 


Temporary Petroleum Withdrawat Me 0. 5. 


Tn aia of proposed legislation affecting the tise Pana: “igposition ¢ of the pe- é. : 


ae troleum. deposits. on the: public domain, all public lands in. the. accompanying 7 : 


lists are hereby. temporarily withdrawn from all forms: of. location, settlenient, 


= selection, filing, entry, or disposal under the mineral or. nonmineral public land. 


= laws. All locations or. claims. existing and valid on this date may Brpesed to 


: entry: in the usual manner after field investigation and examination. 


wo) read § as 3 follows: 
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ae ‘The sore. withdrawal continued until the lands were Kenbriceds in n - 
the Executive order of aly 2, 1910, the essential, portions of which at 


ORDER or WITHDRAWAL, 
| Pets “olewtnt Reserve Wo. pe 


“TE is s hereby « or dered that those cer tain. or ders of withdr awal made lier eigrore: _ | 


as ~ On ie 27, 1909, and described as. ‘Temporary. Petroleum ) Witharewal, 2 aoe 
No. 5. oe, oe ee 


in. so ‘far as. ‘the same. include any of. the Tamas hereinafter. deseribea:: be, aut 


_ the same. are her eby ratified, confir med, and continued in full force and effect ; ee 


and: subject. to all of the prov isions, limitations, exceptions, and conditions ‘con- 


- tained in the act of Congress entitled . ue. 6 Act to authorize the ‘President. of 


‘the United States. to make. ‘withdrawals of. public. lands in certain cases, 99 ap. ; | 


proved June 25, 1910, there is hereby withdrawn from. settlement, location, 
sale, or entry, and. resery ed for classification and in aid of legislation affecting es 
the use and. disposal of petroleum lands. belonging to the United. States, all. Of fox.22- 
those. certain lands of the United States set forth and particularly described “ne 
as follows. | . = ve ae 


By ihe acts of : Hane 25, 1910 (36. Stat., ‘847 in), el Mareh 2, 41911 | 
(36 Stat., 1015), Congress took. cognizance of the fact that. départ- 
mental withdrawals of oil. Jands had been made. The former: act 
contains, among others, the following provisos: ae 


| Provided, That the rights of. any person who, at the date of any order. of 
withdrawal heretofore or. hereafter made, isa bona fide. occupant | or. claimant 


-' of oil or gas bearing lands, ‘and who, at. such date,.is in. diligent prosecution 


of work leading to discovery of oil or gas, ‘shall. not be affected or: impaired | by 


Such. order,. so. long. as such. oceupant Or. claimant. shall continue. in diligent. | 


“prosecution | of said. work: And. provided. further, That this act. shall ‘not. be 


‘construed. as a recognition, abridgement, or enlargement, of any - asserted rights: | = 


or claims initiated upon any oil or gas. bearing. lands after rae withdrawal ae i 
such. lands made prior to the passage of this act. La tp ee ee 
~The second act mentioned, which was designed cure defectivs a 
; titles to oil or gas land nine where transfers. had been. made prior 7 
to discovery, concludes with the following proviso: m4 - 


. Provided, however, That. such lands were not at the time. of inception ‘of Ty 
Bui ccae on. or under such claim Ww ithdrawn from mineral entry. ye ees 


‘In the case at bar there was at the date of the departmental order. a 


- of withdrawal no work being prosecuted. which led to the discovery _ 
of oil, nor was.there. then any inception of. development. work on the _ 


~ claim. These provisions of the statute relating to. discovery . and 
: - development. work are the only ones affording relief or protection to 
oil claimants who did not have completed. and valid locations at the . _ 
- date of withdrawal. : ‘The’ second - proviso. above. quoted ‘expressly elie 
states that the withdrawal act must not be construed as a. recognition, = 
ae abridgement, or enlarg gement of any ppc rights or claims initiated at ee 


cs 95464" VoL 4011-20. 
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of September 27, 1909, is ineffective and invalid. | 


-. Appellants urge that the departmental, withdrawal “ was ‘unauthor-. oe 

. ized and contrary to the laws of Congress, and void.” With this view - 
the Department 1 is not favorably impressed. The fact of such with. * 

drawals was known to Congress and recognized, and thereupon it 

enacted substantive’ legislation. In. addition to the two acts above | 

-. thentioned, the comprehensive. act of June 22, 1910 (36 Stat., 583), 
: entitled “ An act to provide for. agricultural entries on coal lands,” 
~ affords a striking example of the recognition of departmental. with- 
~ drawals. Furthermore, the Executive order of July 2, 1910, ex- 
_pressly ratified and confirmed prior. withdrawals. of oil lands, “Under 

these circumstances, the Department: is not persuaded that it can or 
should treat the order of September 27, 1909, as ineffective. and void. | 
- It follows, therefore, that the application of Lowell 7 a can | not 


be allowed.’ 


With the Ranting. ‘appeal ieee were filed edt! of € posts and - 


~ affidavits tending to show that such proof had been forwarded to 
7 the local officers with the application. for patent. | 


_ The above conclusion renders. a decision on. this. branch of the 


case unnecessary, but as is contemplated by the law, section ‘2325 of 
the Revised Statutes, and required by the mining regulations, para- 
graph 40 et seg. ‘the affidavit of two persons, showing that notice 
was posted | on. the land, should be. furnished when the application 
for patent is presented to the local. office. | 


firmed. 


 —areaeveee 


ROBERTS 5 Vv. SPENCER. 
Decided October 2, 1911, 


a Riocascanton: ENTRIns—ReswEnce—Aors OF JUNE. 25, 1910. 


| The act of June 25, 1910, 36 Stat., 835, was designed: to withhold lands within : a a ae 


reclamation project. from entry of every” character. until public announce- 


"ment of the. date when the water could be applied; while the act of that. 


“ upon oil: inde after any withdrawal antedating the act. “Thus it 
appears that ‘there is no validation, recognition, or. protection under : 
the terms of these acts for a claim of the status of the one here in- | 
_ volved, except it be determined and held that the ae order he 


The. meee below. perpen the © application | 1s accordingly at 


: date, . 36° Stat., 864, was intended to. relieve entrymen. who had made entry — 


for lands within. a reclamation project prior to the passage. of said act, and | 
prior to the applying of water by the ‘project, from the necessity of main- — 


: taining residence upon the land * until water for irrigation is turned. into 


the main irrigation canal from which the land is to be irrigated,” it condones - 
the prior failure’ of the entryman to maintain residence where water has. 
seh not been available for irrigation of the land,. and suspends the running of = | 
the seven-year limitation of the life of the entry by allowing the period of 


residence to commence from the time when the water is made available. | 
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a Punseeaeal 19, peeueeenee or May 31, 1910, Movirmp, 


a Paragraph 19 of the regulations of May 31, 1910, under the latter. ee of June 7 oe. 


25, 1910. (as amended by the circular of October 15, 1910), holding that “if- 
the appr oval of the. act preceded ‘the termination of the contest, all rights 


ther eunder were ipso facto terminated by the act,” is modified to hold that. ee 
a upon, a. finding that the entr yman is within the class protected. by the act ta. eos ao 


__ contest against such entry, yet pending, will be dismissed, 


me : "Avan, First Assistant Secretary: - te eae ae ke 
| This case. ‘first came before: the peharnicke upon’ ths enn of . aor ’ 
~ Jacob D. ‘Spencer. from a decision of the General Land Office of: aA 


a) ebruary 12, 1908, sustaining the. finding of the local office and hold 


ing for cancellaeon Spencer’s homestead entry of lot 4 and SE: aa a ~ 
_ SE. 4, Sec. 19, T. 10 S.; R. 23 E., Hailey, Idaho, for failure to estab- fe tacts 


lish and. maintain, a residence upon the land. ees 
The decision of the General Land Office was. affirmed by assaon 


: of the Department of November 11, 1908, concurring in the finding of | 
the General: Land Office that claimant. never established an actual.- ~~ 


residence: on the land, and that his actual home was in Salt Lake City, , 


Utah, in a house hak: he owned, where. he was living. at the time of: | 
his entry. and. up to the date of the hearing, being employed during. 


that time as clerk in the office of the general -passenger beet of the . 
Oregon Short Line Railroad Company at Salt. Lake City. 7 | 
_ The record upon. which said decision was rendered disclosed: no- 
error in that. finding, and no other conclusion could have been war- 
ranted by the testimony: delivered at: the. original hearing. But by 


departmental decision of March 18, 1909, a rehearing was granted in . . 
- said:case upon the petition of Spencer, siipported by the joint affidavit: 
of Charles A. Haight, David A, ‘Harding, and. Parley Clark, stat-- ~ 


ing that since said hearing they are enabled to state froth, facts 
brought to their knowledge that Spencer i is a bona fide homesteader, is 


having settled upon the land in March, 1905, for the purpose of =~ 
. Making a ‘permanent home, and that. he was not absent fromhishome- . 
_ stead for more than six months. The application for rehearing was” 
: also supported by the petition, dated March 4, 1909, of twenty-six’ ce 3 


persons, who stated that the contest was brought. for speculative pur-- 


7 : poses, and. that. Spencer is a bona fide homesteader, having made z 
~~ improvements on the tract in question of the value of $1,800; that he: 


has raised: two crops upon the land: without. water, the frst | in 1906,. 


oP consisting of 10 acres of oats, which was cut to hay; the second’in. 


1907, consisting of 80 acres of wheat, “13 acres threshed, averaging — . : oa 


2 : 16) bushels to the acre, the. balance. of the crop being. cut. to hay;” a 
4 that since the. pending contest. was ‘initiated. Spencer: and his: family pe ee 
had: resided oniouly on. the homestead and. are. oe —— Pie. 


a thereon, ae nee 
It was ondarad! that either purty be dioved to. er any: “further = 


eas showing desired Peeing upon the charge contained 7 in Roberts’ S cons o 
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: test, and it was s dis acted that upon the ane se of aid hearing : 


| mit ‘the case be readjudicated upon the record made at the first Pe dhe 
tig as supplemented by that made upon the rehearing. ot aS | 


‘Upon the rehearing the local officers were divided in opinion, he | 


| . ete holding that sufficient evidence had not been. presented to 


a justify a reversal of their former decision, recommending the entry . - 
_ for cancellation, and the receiver recommended that the contest be 


| dismissed and the entry remain intact. ~The: General Land Office - 
affirmed the decision the register and. held. the entry. for Os aa 
~ dation. : | | a 


: ae “material respect to disprove or discredit the testimony offered at the 
~ first hearing, or to justify. any departure from the finding of the — 


_ Department i in its decision of November 11, 1908, that claimant had — | 
- hot-at-any time prior to the original hearing established and main- ie 
tained a bona fide residence on the land.. e ies | 
_ A considerable, if not the greater, part of the cmp cuit tioati- 
--mony has reference sol lely to the countercharge that the contest is: 
speculative and was. being prosecuted in the interest of a brother of — 

contestant.. That charge may be dismissed’ with the simple statement 
that the material fact to be determined is whether claimant had com-’ 


No testimony was ines eaueed at the epeetais that tended § in. any A : 


plied with the law and not as to the motive that prompted. the prose-. -. 


cution of the contest and the interest, the contestant 1s. seeking to 
promote. | 3 | 

‘This. land was vnann in A Novernbet'l 1902, as. ina? eiecontibic 
of irrigation from the Minidoka Trrigation Project, April 22, 1904, 
it was “divided into farm units and claimant’s entry was allowed i in 
accordance with the unit subdivision, but water has not been and is 
‘not now available for the irrigation of the land, and. public. announce- 
ment has not been made when the water can be. apoked. ; 
While this case was pending upon. the. rehearing allowed by de- 


ae -partmenial decision of March 18, 1909, the act of Congress approved. 
June 25,1910 (Chap. 407, 36 Stat., 835), was passed, providing that 


7 no entry shall thereafter be. made’ and no entryman shall. be. per- 


--. mitted to go upon lands reserved for irrigation. purposes. until the - 2 
Secretary of the Interior shall have established the unit of acreage > 
and fixed the water charges and a date when the water: can be eps on 
“ao plied, and- made public announcement of the same. | ~ 
 » The act of Congress granting leaves of absence to 5 onicei onder on’ - 
as Tends to be irrigated under the provisions of the act of June 17, 1902, 
which was also aeENee June 25, 1910 Sena 432, 36 Stat., Jit 7 


oe. ee 


me “That all qualified eninge who have heretofore made bona. fide entry upon 
alntids proposed to" be irrigated under the provisions of the Act of J une seven- 
; ‘feenthen nineteen hundred | and. two, known as the national irrigation Act, may.. 
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; “upon application and a aiewine that they have niade: substantial: jmpr rovemeits, oh 2 
and that water is not available for the ir rigation of their. said lands, within the 


_. Giseretion of the. Secretary of the Interior, obtain leave of absence from their 
xe oa entries, ‘until water for irr igation is ‘turned. into the main irr igation canals from Pe 
ae ~ which the land is to be irrigated :. Pr ovided,: ‘That the. period. of actual absence a Pe 
_ under this Act shall not be. deducted from. the full time of residence required (aan 
by law. dy Oa , | deg | : : 


The pera purpose 5 of ae eee was an cure a deta in. the” oe 


| reclamation act. allowing homestead. entries to be made of arid lands 


within irrigation. projects in advance of ‘the supply of water, which — 


could not be successfully cultivated. i in their desert condition, It was Pee 


_ well. known. that it was impossible: for the settler to live on. the: land. #8 


and support his family without irrigation, and in. many cases great 


a distress. resulted in the effort. to maintain. residence’ upon. such lands.. os | 
To avoid the evil consequences that would inevitably result from the ae 
allowance of entries upon lands within irrigation projects in. advance 


of sufficient. progress. in. the construction of the works to reasonably — 
assure a sufficiency of water’ for the irrigation of the land, the De-. 
partment. from time to time had been, prior to the passage of said 
act of June 25, 1910, importuned to withhold such lands from entry 
of every char acter as a matter of public: policy. and in the interest of - 
sound administration until water for the: irrigation, of the land was 

available, which could not be entertained, because of the express 
provisions of the reclamation act allowing entries under the -home- 
stead law of lands- susceptible: of irrigation from the Dries: See 
Instructions (33 L. D., , 104)... ae | 
The first act of J une 25, 1910 (Chap. 407), was Geaened ee ae 
these apparent: defects in the reclamation act by withholding lands: 


in a reclamation project. from. entry: of every character until public - 


announcement is made of the date when the water can be applied, a 


and the second act. of that date (Chap. 432) was intended to. relieve. 7 
| entrymen who had:made entries prior to the passage of said act and = 
prior to the supply. of water by the project from the necessity of | 
| - maintaining residence upon’ the land “until water for irrigation is 


— turned into the main eee canal from which the ee 1s to be : or 


Irrigated.” Se.” | | Pees 
Th. condones the. prior failuive ne entrymen ve maintain f mecilenee. ee 
‘upon. the land where the water has not ‘been available for irrigation 
of the land, ‘and. suspends the. Tunning- of the seven-year limitation: Re ee 


of the life of the entry by allowing: the period of residence to. com- - 
ma mence from the time: when water is macle available. : 


The regulation for carrying into effect. the provisions of on act Ms : 
| * declare that: “if the approval of the act preceded the termination 
of the contest, all rights. thereunder were épso facto terminated, by, coer 


| | the act.” (39 L. Dy! 296. y 
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It is nied in. 1 behalf of contestant that. tifa contest. was iuiially ae 


| brought to a conclusion and the preference right earned when the 


Department found that the contest had been sustained and affirmed 


«the decision of the General Land Office, holding the entry for can- : 


2 cellation ; that the act. of June 25, 1910, does not. authorize. such 


- sweeping confiscation of preference riphta, But the preference right — 


of entry accorded a successful conbestant under the act: of May 14, : 


1880 (21 Stat., 140), does not attach until the cancellation of the 
- entry. - Like the reward offered to an informer, the right may be_ 
defeated by the repeal of the statute or the remission of the penalty 
by competent.authority. United States v. Connor (138 U.S S., 61) ; | 
Strader v. Goodhue (31 L. D.; 137). i aS 
_As the entry of Spencer has never been cancaled, no “tight: has a 


“vested and no ‘interest has been acquired that could defeat: the opera-. 7 


tion of the act of Ju une 25, ‘1910. ‘Emblen V.. Lincoln Land Company 


(184 U. S., 660). | 
~The only ar ecguiead by the act to entitle: ie Gaiman " 


: leave of absence from the land are that he shall be a qualified entry- : 


man, shall have made a bona. fide entry upon the land, and have. made | 
- substantial amaprovement: thereon. These conditions have. been ful- | 
| filled. | 


2 ae is accordingly dismissed. 


It is perhaps” true that the ceemaletien under the act of ae 25 : 7 
2 1910, supra, above quoted, viz, “if the approval of the act preceded 


~ In view of this determination i it follows that the contest must be eke 


the termination of the contest, all rights thereunder were ipso facto 2 
terminated by the act,” isa little too broad, for ‘literally. applied, it 


would terminate the contest even though the entryman might not ‘be : : 


~ adjudged entitled to the relief granted by. the act, and it should 


- therefore be modified to a holding that upon a finding that the entry- e 
man is within the class protected by the act une contest against, such hee 


; entry, yet pending, will be dismissed. 


The decision of November 11, 1908, is viene’ end canulied ‘thie’... 


| decision of the Commissioner of ‘the Géneral Land Office of July 20, | 


1911, is reversed, and. the entry of Spencer will be allowed to remain — : : 
intact, subject: to future compliance with the law as contemplated 
es under the act of June. 25, 1910, sure. | | 


— 


“J OHN ©. CLARK ‘ET AL. 
- Decided October 2, 1911. | 


- “2 vanes Hows teap-—ADDITION AL Ewrry. : 


One who makes entry under the enlarged homestead act. is less: than. 320 : 
acres. may, under section 3. of said act, . enter other contiguous Jands, sub-: : 
- Ject to that act, which shall not, together with the. Jand - in. une original 
entry, exceed. 320 acres. Pas 2 & 7 
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a - Andes; First estas Seoretary ! 


May 10, 1910, the local officers at stale Colorado, allowed: J ohn : . : ee | 
eos C. Clark i maka: additional homestead entry No. 012808, ‘under — noi 
- tion. 3 of the act of ‘February 19, 1909 (35 Stat.; 639), fon the N. 4 


| Pa NW. 4, See. 10, i be TN, Kk. 45 W., 6th P. -M., as additional to. oe eae 


-- homestead. entry. No. 087 1a made September 4, "1909, under said act, — . 


i _ for the SE. 4, Sec. 4, E. 4 ‘NE 3 4, Sec. 9, same. township and range. — [are 


TLLN,, R..45 W.,; 6th ‘P..M., was designated by the Secretary ae 


~ falling within, the provisions ot the. enlarged homestead act. won oc 


oe April 27, 1909, and. the local officers were notified by Commissioner’ S ie a 


| - letter “ C” on May 1, 1909. 
This: appeal. is. aia! +to- he. ‘Departinént on the deccion : 


_of the Commissioner of the General Land Office dated May 16,1911, 
directing Clark to show cause why his entry should not. be ee ee 
because - erroneously 4 allowed, and atone Major A. Fonte to make ae 


. entry of said: land. Z 
On May 25, 1910, it appears that Major A. Fonte apaier to the 
Commissioner: of. the. General Land Office from the action: of: the 


| ~ local officers. rejecting his application. 012886, filed. under section 3 of 


the act of February 19, 1909, supra, for additonal: entry for the - 
NW..4 of said section 10, as ‘additional to homestead. entry No. 10224, 
_ made by him on Deceinber 16, 1909, for the SW. 4 of said section. 
This land appears to ‘have bem embraced in the entry of Osa 
Glick, now Speirs, made April 29, 1905; for the NW. 3 4 of said seen 
_ which entry was canceled on relinquishment f filed. bepel 8, 1910. 

In the decision appealed from itis stated: or 


A person who makes entry” of lands designated 1 as. falling Sarnia the pro: .. 


visions. of the act of: February: 19, 1909, after its designation is not. thereafter naa 
~ ae entitled to make an additional entry under said act, - : 


Tn the present case claimant has sabinieds a. showing 3 In. the: ae | 


ms of an affidavit stating that at the time he made his first. entry he could a <* 


not get other adjoining lands for the reason that. there were none Pe a a 
vacant; ‘that he was informed and believed that. he could. make addiz 
> tional entry. for sufficient land to make up the maximum amount = 


allowed by the act of February 19, 1909, supra, and that he.did-not se 


_ intend to exhaust his right by making has first:entry. The entry was Laeige 


allowed by the local officers and since then claimant has broken out. fe o es 
forty acres and placed a substantial fence around the entire: entry, 


and it. appears that, he will suffer. great loss a the. cancellation of 


lee 7 this entry. a 
At the: time ‘the’ eon avipenléd from. was eiaeed the Reais | 


: se ee September 24, 1910 (39 L. D., 232-251), was in Seoece, and: said : ae 
decision» was correct, but since iat time said. circular. has. been ah, 
te amended. by ‘instruction’ of June 23, 1911 (40 L. D., 148). Under. a 


“ section 3 of the enlarged homestead act, as construed i - | the later 3 in- | a E - : 
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; structions, one who anise homestead. entry i in ie 320 acres : 


may enter other contiguous lands, subject to the provisions of that 


| act, which shall not, vbopethier with the or iginal entry, exceed 320 . 


 geres. 


Z . rejected. 


“The antaan Tipealed from j is cardi cig freee a, 7 
- The application of Fonte to enter this land was filed Siena to. 


ithe allowance | OL, Clark’s entry, and the same will therefore be as 


i "RECLAMATION HOMESTEAD_—AMENDMENT ( oF FARM UNIT 
ADJUSTMENT OF PAYMENTS, 


"Reounarions. 


Dewees OF THE Siererror, | 
—Uxrrep STATES RECLAMATION SERVICE, | 
a ae _ Washing as LY. 6. NV ovember 20, 1911. 
| Tr HE Hexowert: | | 

Tar Snormrary Of THE ce TERIOR. | | 
Reference is made to departmental letter. of Noveniber 10, 


: 1911, ruling upon the legality of certain propositions relative to ke a i 


- division of farm units. It was therein found.that the Secretary may — 


- in his discretion fix a farm unit at not less than ten. acres where no 


existing entry is involved, or he may. reduce the area of an existing - 


: entry to ten acres upon elechon of the entryman affected thereby. | 

In the. opinion of this office, each amendment should be penotted _ 
‘upon by the engineer. in charge. of the project affected. If no obj ec- 

tion appears, request for authority. t to make the amendment should a? 

thereafter be submitted to the Secretary. He - 7) Baa. 

. The language of said departmental letter ule seem to hold tiiae | 


oe an. entryman who now has ten acres would not be permitted to sub- — 


7 divide because this would necessitate the establishment on the part of 


the Secretary of the Interior of a farm. unit. of less than ten acres, é - 
- which apparently is not intended by this ruling, as the effect would 


be to prevent subdivision of most entries under the Umatilla project 


es wherein a large number of farm units. consist of ten-acre tracts. 


The proviso of section 1 of the act of June 27, 1906 (84 Stat., 519), 
while applicable i in terms only to original entries, would apparently | 
— . not limit the entryman in a voluntary a if sanctioned 
is by the Secretary. eo ae te Gh ae 
‘Tt. is, therefore, ebcommnended: that a “specific Sepang be ae: 


—- ‘pr ‘oved as follows, “which does not limit the area of subdivision. which . 
| 7 ea be requested by the Spey man ; —_ a Bes 
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i ie homestead entryman: subject to the Reslarantion! ree of J nae 
= 17, 1902 (32 Stati; 388), may relinquish a part of his farm unit and — 


a have. the ‘payments which had been made on the relinquished part: a oe ; | 
o credited on the charges against the retained part, provided that the. — = 5 
amendment in question may be allowed without. jeopardizing the eo 


interests. of the government in the collection of the charges against oo 7 


the portion of the tract. relinquished, © ea 

OF The. entryman desiring to make each reliniquichiment shall bee: ss 
mit his application therefor: to the project engineer, who will trans- 
i mit the same with his recommendation through the proper channels ae 
_ to the Director, who, if he finds no. obj ection, will proceed as In n other: Gee v8 
cases of proposed amendments of farm v units. ee ee ee : 


mas ery respectfully, eo ae 
ae oo Fr. cA Nuweee Director. ie 
" Regulations saubeesd 1 and’2 approved December 18, iol: 
—CaRMI Tomson, Acting eh ak oe 3 


PHOENIX GOLD MINING C0. 
| Decided December 4, 1911. 


Group OF ‘Mie Stres—Postine OF: ‘Notion: | : 
Where two or more contiguous mill sites are. ened in a. single applica- 

- tion. for. patent, the posting of. one copy” of. the notice and. plat within the 
limits of the. eroup is. sufficient, without the necessity of posting a separate 

. copy upon each claim. | ate 63 7 


Apams, First Assistant oe oe mes, eae, | a 
"September 92, 1910. the Phoenix Gold Mining Caer, pada min- 


: eral entry, serial No. 011633, for the Phoenix and West. Side: lode Z - _ 


mining claims and, the Phoenix. and. West Side mill sites, survey. No. 


; | 97997: A-and B, situate in the Cave Creel ee district, Phoenix 3 : 


land district, re izona. 


7 Ite appears. from the r tard that: the ‘two mill Eee are gees : a _ 
and that entry therefor was allowed on the basis of the posting of 


the copy: of the notice and. plat upon only one. thereof—the West oe om 


Side. Upon considering the case the Commissioner, in a decision 


| ‘thereon. 


7 rendered January 23, 1911, stated that it is the settled rule or require- = 
- quent. of his. office that ee two or more mill sites are embraced in 


8 single application for patent. the notice and plat shall be posted on ee 
each, and directed that the claimant company be required. to show - 
eee why. the entry as to the Phoenix mill site should not be can- 


. .celed, for the reason. 1 that, ati others, no Cee: had been. made = - 
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‘After further Proce nes not necessary i be have stated, the 7. 


| Commissioner, by. decision of April 29, 1911, held that—_ 


we Claimant’s request for opportunity to. repost and republish as vn the Phoenix 

a mill site, can not be allowed; for, notice not having been properly posted on the — 

-_ claim, the local office had’no jurisdiction, and the entry must be caneel ed; as to 
the Phoenix mill site. : 


He accordingly held tiie as to ae extent of said mill site for: | 


- cancellation. The claimant appeals. 


The law making specific provision for’: the ale of public rere a 7 | 
the United States for mill- site purposes, is found in section 2337. OE | 


| the Revised Statutes, which reads as follows: 


Where nonmineral ‘land not contiguous to the. vein or lode is used. or oceu- : 
nied by the pr oprietor of such vein or lode for mining. or milling purposes, such — 
nonadjacent.. surface ground may be embraced and included in an application = 


for a patent for such vein or lode, and. the same may be patented. therewith, 


subject to the same preliminary requirements . as to. survey and notice as are 


Be applicable to veins or lodes; but- no location hereafter made of Such nonad- | 
jacent land shall exceed five acres, and payment for the same must be made i. 


at the same rate as fixed by this chapter for the super ficies of the lode. 
The. preliminary requirements as to survey and notice applicable 


to veins and lodes referred to in the above quoted. section are elumer-— 


ated 1 in section 2325, wherein it is provided that— 


A patent for any land claimed and located for valuable deposits may be ob- 
tained in the following manner ; Any person, association, or corporation author- 
ized to locate a claim. under this chapter, having claimed and located a piece of 


- Jand for ‘Such. purposes, who has, or have, complied with the terms of this chap- 
‘ter, may file in the proper land office an application for patent, . together 


with a plat and field notes of the claim or claims in common, and shall 


‘post a copy. of such plat together with a notice of such application for a patent, 


in a conspicuous place on the land embraced in such Plat. as to the filing 

of the application fOr a patent. | A 4 3 4 . 

| The posting “in a. conspicuous place on the land sribinded: a 
“plat of the claim. or claims in common,” of “a copy of. duch : 


ee * together with “a notice of such application. for patent,” is, 


so far as posting upon the ground ; is concerned, all the law requires | 


“to entitle a mineral applicant to a patent to all the. ground covered 
by a group: of contiguous lode. mining claims held in common and 


embraced in a single application. On this point Lindley says: : 


% In the. case of an. ‘application for a group of: contiguous claims, there. does 
‘not seem to be any specific : regulation on. the subject of posting. The law pro- 
vided: that ‘the posting shall be on the land embr aced in the plat. As the 
a? consolidation of. claims is shown on the plat, it might reasonably be inferred 
-. thata posting at any conspicuous place within the group would suffice without a 

the: necessity of posting on each location .within the composite, and so far. _ 
as we are advised this: is the rule followed by_ the Land ie cea rari (Lindley — 

| On Mines, sec. 677.) | : — e 
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In section 688, Snyder on Mines, it is said: 


One plat and notice is sufficient for a consolidated claim, but when both lode nee 


* and mill site are. applied for, it should be posted ‘on both.» 
“These observations by Lindley and Snyder are in crn with aehae. 


has been. for many years the uniform practice of. the land pein’ | 


ment. respecting posting upon a group of consolidated lode mining - 


claims embraced i in one application. | ‘In no case in fact, so far as the” 


e ‘Department i is aware, arising since the right to embrace in one ape. ae | 
2 a ~ plication a group of contiguous: lode mining claims has been recog-. : 
nized; has more than one posting Ww ithin the limits of the. area SO | a 


applied: for. been deemed necessary. This being true, and a mill site - 
claim. being expressly declared. by law to be patentable, subject to. 


oi the same requirements. as to survey «and. notice as are. applicable to -_ 
veins and lodes, the. Department sees no reason under the law for te 


| requiring more than one posting to be made within the limits of a 
‘group of two or more contiguous mill Site claims embraced. i ima 
single plat and application. | oe 
The decision appealed from. is acordingly ere and, in ‘the. 
absence: of other objection, the entry ve remain intact as. to. the . 
. Phoenix mill site. i | —* 


MT. ‘WHITNEY ABANDONED “MILITARY ‘RESERVATION, 
ae Insrructions. 


| DuparrMEnt OF THE INTERIOR, 
- Gewzrar Lanp Orrice, 
, Fag debi December 8, 1911... 
Recrstur « AND Racivan? | | 
“INDEPENDENCE, ‘Carawonntas, | : 
SIRs: i a inclose you herewith a copy of the atone: eeiciuiey 
of 1,182.92. acres. of land in the Mt. Whitney abandoned military. . 
, reer vation. This reservation was established by Executive Order of | 
September 20, 1888, and was turned over to this Department for dis- 
. posal under. the ce of July 5, 1884 (23 Stat., 103), by: Executive. 


Order of February 2, 1904... “The lands déseribed in the. schedule, 


: except Sec. 36, T. 15. S.. R. 35 E., were included i in the Sierra forest 
- reserve by President's proclamation of July 25, 1905. Sec. 36, T. 15 


ce ‘S., R. 35 E. was included i in the Forest. Reserve by Executive Order 


< of April. 20, 1908. The lands are now apart of the Kern national — 
— forest, as dsconbeds in Executive Order, No. 1116, dated January 30, 


i a - 1911, All the lands are unsurveyed. except, Sec. 20, T..15 N.,.R. 35 E. 


2. A portion of the lands described in the schedule are in Sec. 36, 


; T. 15 S., R. 35. EB. All of this section was withdrawn December 16. 


: 1906, ae the first. form provided in. the act: of June 17, 1902: (32 


st - Biat, eee) ,in connection with the Owens River ee This projet: 


_ . 816 : 7 “DECISIONS RELATING TO THE. PUBLIC. LANDS, 


Was: declared. abaridoned by the Departments on. J uly 12, 1907, ca it 


was, directed that the withdrawals continue in etee until three 


i years from the date of the passage of the act of June 30, 1906 (84 


-Stat., 801), giving: the City .of Los Angeles a preference right to 9° 
acquire title to the lands withdrawn. On June 17, 1909, the Depart- 


ment. instructed. you and the district. land office. at Los: Angeles, 7 


-. California, that the three-year period mentioned would expire on — 
June 80, 1909, and that on and after J uly 1, 1909, all vacant public — 
aa lands, ‘not. applied for. under the act of June 30, 1906, and not other- — 

. «2 Sige ese ved in the areas described i in the elie oth withdrawals on 
eh referred to above, and the departmental orders of July 12, 1907, — 

- would be subject. to settlernent, entry and filing under the public land | 


laws of the United States applicable thereto. The City of Los _ 
“Angeles has not acquired any rights to lands 3 in sald See, 86, Ms 18 S., 


os R. 35 E., under said .act of June 380, 1906.: 


oe The value of the lands has eee fixed by the appraisers cab hone - 
$1.25 to $2.50 per acre; the total appraisal of said lands being 
$1,665.95. The appraisement was made in accordance. with the pro- 
- visions of said act of July'5, 1884. ‘The lands, however, being within. 


~ the limits of the Kern atone forest, have been listed as agricultural 7 


lands by the Secretary « of Agriculture, under the act of June 11, 1906 
_ (84 Stat., 283), as amended by the act of May 30, 1908 (35 Stat., 
554), and declared subject to homestead entry under said act by the 
Secretary of the Interior. 

4, Each entryman will be required to pay ae aid lends the. ap- 
praised price.. The entire amount.may be paid. at the time of sub- 
- mitting proof, or the amount. may be paid in five equal annual in- 
_ stallments at the option of the entr yman, the first. payment to be due 
one year from the date of acceptance of the proof by you, with in- 
terest on deferred payments a at the rate of four pS cent Boe ai | 
payable annually. 2 3 | 
6. The schedule asc. improvements’ on some - cot the lands : 

The report of ‘the appraisers states that these were placed there by . 

settlers, and, therefore, the entrymen for said lands are not to be | 


2, eh eed the valué thereof, which is stated. on the appraised list. 


6. The appraisers reported that they did not find any person who a 


ae had « any prior rights under the act of J uly 1, 1884, by virtue of hav- 
‘ing settled on the land prior to J anuary i 1884, meuher were there 

any. prior rights initiated pur to J pobre i. 1006, under the act noe 

gs ee 11, 1906: | 


7, Inasmuch as notice of the listing of these arene ander the: act. of 


aye Tue 11, 1906, has been duly given, no public notice of the’: appraise- = 


- ment or these lands is deemed necessary. ' You will, however, give 
each entryman and applicant for these lands notice by oy. 


qe <a mail of ue appraised price. 
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8. The appraisers ye that none ee the lands in. he. séiedale? 


at are mineral in character. You. will, however, require entrymen to 
| furnish the usual non- mineral afidavic. | | oe ok 
= Wary recpeotfully,: TE ag he ee v. yee 


| Assistant Comamissioner. ee 


| Approved: | 
“Sawer Apams, | : 
&F rst Assistant Secretary. 


"-RECLAMATION—COLLECTION OF WATER-RIGHT CHARGES, 
“Coun. 


| Derarmenwe OF THE Peaior . 
-Generat Lanp Orricn,. 
. i | Washington, December 19, 1911. 
‘Ructsrers AND ecaivens. | 
United States oe Offtees: _ 
. Sirs: ‘Paragraph 65 of the circular. aaak May 31, 1910 ) (88 
LD. , 620), is hereby. amended to read | as follows: 


Where payment is. tendered for a part: only of either an crn instalment of: 


- water-r ight building charges. or an annual operation and maintenance. charge, 


receivers may hereafter accept. the same if the insufficient tender is, in. the 


opinion of the receiver, caused: by. misunderstanding as. oe we amount due. and 
approximates the same. . 


In all cases of - insufficient Bae eit: feopiaa: in ‘accordance with. the tori” 


sions of. the foregoing paragraph, receipts. must issue for ‘the amount. paid and 


the money be deposited to the credit of the “Reclamation Fund,” and. the . 


water» user. shall be immediately notified by. registered. letter that the payment: rae 
AS. insufficient and allowed a period. of. thirty days to make payment ‘of. the hee: : 
_ balance due. to complete the charge. on which a part payment has been made. » 


- If: the balance is paid within this. period. additional receipt: must issue therefor, eae | 


put if not paid within the. thir ty days, sg shall be made. to the Commissioner — 


| of the General Land Office. 


oe In. all ‘other cases. where. ‘insufficient ‘tenders are male. receivers will | issue 
me Goccigis therefor and return the yooney. by their. official check, with notice to — 


the: water user. as to the reason for its. return and properly report: the transac- ae | 7 


me ae in their accounts. 


Circular letter’ M ” “of ak office lated Caeuiee 28, 1909, vale! ‘ _ - : 


aS tive to. reclamation water- right charges. is hereby superseded, holy ‘SO . ial 


: far as it is in- conflict. with the above regulations.’ 
Very. respectfully, 


| Approved Deccuber 19, 1911: 
| CaRMI A i. > 
; oe - Assistant t Seoretary. 


‘Fre Dunnery Commissioner, 
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_- HOWARD C. HOPKINS, 


Decided Hebe ber 20, ‘1911. 


p. “Unreey STATES Minera SURVEYOR—ADVBRSE Report BY ‘Sprcran ‘Agent. - 


in case of an adver se report by a special agent against renewal. of the bond of Baas : 
a United States mineral surveyor, he should be notified of: the specific 


~. char ges or causes upon which the adverse report is founded and afforded-a 
reasonable opportunity to. make response thereto ; and should he deny the 
charges, a ‘hearing | will be had. | | 7 . 


| es ‘THomrson, Assistant ee - . aa nS 
By letter of July 20, 1910, the surieyor- Bee of. econ one 


re mitted to the. Conimissioner of the General Land Office, for his ap- 


 proval and acceptance, the bond of Howard C. Hopkins asa United —_ 
States mineral surveyor for the District of Arizona,. said bond being ee 


a renewal, as required by the act of March 3, 1895 (28 Stat., 764, 808), Br 


of a previous bond, accepted by the Commissioner Outober 95, 1906, - 
under which, and pursuant to an appointment: duly made by the 

" gurveyor-general, ‘Hopkins had been. oe the duties of a min- 
eral surveyor for that District. 7 7 

~ Upon considering said bond, the Commissioner, by letter of Febru- 

ary 10, 1911, advised the surveyor- -general that: - | 

Following the usual practice in such cases, ‘the field Service was ealled on for 
a report in the matter, and. this office is now in receipt. of a report that is 
‘adverse to Mr. Hopkins, and his bond is. herewith returned. 

No objection i 1s raised by the Commissioner with respect to the bond 
itself, hence it appears: that: his action was. based solely EDR the 
matters contained in said report. | 
_ From this action, ‘Hopkins appeals. ae his. appeal, which | is an 
‘informal one, he says: | oe me | 


I wrote. to the United States surveyor-general oF Agieonn: ‘asking further 
information ang am. in receipt of his letter eM” of. April 5, 1911, in which he 


advises me that, in the Commissioner’s. letter. “N” of April 1, 1911, he isin- | 


. formed that special agents’ reports are in the. nature of. confidential. and - 


| _ privileged communications, and that their contents will not be furnished, at a | 


upon authority of the Secretary of the Interior. | : | 
i respectfully represent that, as. Iam the party. chiefly | interested in this 


ease, I am entitled to know the charges made by the field service and to ‘be a 


ae an opportunity to refute them. _ | a 
He accordingly prays that, before final acuon | is alone: in this case, a 


ae he be advised as to the nature of the matters set forth in the report, : “ 


ae 4 upon which the action of the Commissioner is based. 
An examination of the record confirms the alleg eations set, forth 3 in ae 
the appeal, to the effect that not only was the action complained of 


taken without any previous notice to Hopkins but that the specific _ 
request made by him to be informed-as to the basis of said action, 


in order that he might be: in a position to formulate an appeal t there- a ai | 


on Hopkins. » ee! ee ee 
Section 2384, “Revised Statutes, provides that the > appropriate i 


o ouited States surveyor-general— we 
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ee was denied: By. the Commissioner, on the ground stated by : i 


oe may. appoint in each land district. containing mineral lands as. ‘many com Ph eee Oe 


7 “ petent: surveyors as ‘shall apply for appointment to ‘survey. mining claims. The | ; , 
me rea expenses: of the ‘survey of vein or lode claims, and the survey. and subdivision oi 
of. placer claims | into smaller quantities than one hundred. and sixty. acres,. ee, 


: : together with the cost. of publication. of notices, shall be paid. by. the applicants, a 


- and they shall beat liberty to obtain the same at the most reasonable rates, a 


and they shall also be at liberty. ¢ to auley: any ‘United tenes deputy eunveyar ace 


to: make the survey,— , 


and the Sccuiadek hag held” au ae Salaun oe that an 
appointment made under. the ‘provision of said section: continues - 

until specifically. revoked by the appointing power. Ricard L. 

“Powel (39 L. D., 177); Paragraph 10, Manual of. Instructions for 

- the Survey of Mineral lands of the United States. 7 

The ultimate effect: of the refusal on the part. of the Carniaaonet 


_- to approve the bond of a mineral surveyor is to. revoke his appoint: 


ment. for, following. the practice of the General Land. Office, such 

action is, in due time,: followed by an: order requiring the. name. of | 
such mineral. surveyor to be stricken from the rolls. 
In Fx parte Robert Gorlinski (20 L. D., 288), ‘the Department. held | 
that the action of a surveyor- -general in suspending a mineral sur-’ 
_veyor is subject to the supervisory authority of the Commissioner: of 
the General Land Office, with the right to appeal to the Secretary of | 


the Interior, and, since this decision, the Dep: artment. has uniformly . 


recognized. the right of appeal of mineral surveyors in all cases where 

‘their appointments | have been revoked Ae the: Bey: “general, ‘or ap 

the. Commissioner. ; 
By paragraph 4 of the Manual of insides for the survey - of | 


: tained lands of the United. States, approved. by the Depsment se 


oe October 6, 1908, ‘it was provided that: 


ne 


| The. gurveyors-general have authority to suspend ¢ or revoke the » appointments | . : 
| of mineral surveyors for cause: The. ‘surveyors, however, will be. allowed. the. 


‘right: of. appeal. from. the action of the ‘surveyor- -general in. the usual. manner. . 


- The appeal must. be filed’ with the surveyor-general, who will: at once transmit ar ie 


7 the same, with a full report, to the General Land Office (20. L.D., 283). 


os . This paragraph was, by, instructions approved by the Department ae 
ce J Suly 29, 1911 (40 L. D., , 215), amended to read as follows: : 


Paee ee The ‘Surveyors-Genefal have authority to suspend or revoke ‘thie appoint- aE fe 
aaa of mineral surveyors at any time, for cause, and to. ‘suspend: or reyoke | ae 

. the appointments at. such times as the ponds become subject to-renewal under . 
the act of March 2, 1895. (28 Stat., 808), for reasons appearing sufficient to 


i ‘sustain’ a refusal to appoint in the first instanee. The surveyors, however, will... ; Nee a 


. be allowed t the ight of appeal from es action of the purveyor generat in- the fe 
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= usual manner, | The spear must be filed with: the surveyor-general,: who will 7 7 
‘at once transmit the: same, with a full Report; to the General Land | Office. = ae 


(20 Le D., 283.) 


In the imreported decision of June 93, 1911, in thie ¢ case. of } aia a ae 
7 Surveyor Edward Nissen, which, it is stated in the above instructions, ae 1 
gave rise to the eeenene amendment of said paragraph 4,-the De- — 


ae partment held, in substance and. effect, that’the appointment of a Cae 
~ mineral surveyor could not properly. be revoked, even at such time as 


- his bond might become subject, to renewal under the act of March D8 . Ps 
= gs 1895, except as a result of charges of incompetency,. dishonesty, | a | 


7 default; and the like lodged against him. 


The said decisions and regulations, nadered in the light of “the 


| ‘ departmental rules of practice, which require that the notice of an 
appeal in any case shall specifically set forth all alleged err ors, 


instance to make. such response thereto as may be. appropriate. i 


— would be inconsistent and ‘illogical. to accord a mineral surveyor 


the right of appeal from an order or decision of the surveyor-general 


or the Commissioner, the effect. of which would be to revoke his 


appointment, and ‘at the same time to hold that he could properly 
be denied all knowledge of the charges or grounds upon which such 


action was based and afforded no opportunity to sepon’: to and dis- — 


prove the charges, or challenge their sufficiency. - 

_ Before final action is taken in this case, therefore, Spa will 
be given notice of the charges to be formulated from the report of the 
special agent referred to in the Commissioner’s decision, and afforded 


opportunity to make such response thereto as he may desire. Should 


_ whether of law or fact, appearing in the decision complained of, 
| clearly imply that a mineral surveyor shall be notified of the specific 
| : charges. or causes, which would seem to render his further. retention 
- undesirable and be afforded a. reasonable opportunity in the first 


he deny said. charges, a hearing will be ordered before the surveyor- - 


general of Arizona, or some duly qualified person. to.be by him desig- 


~ nated, at which testimony on behalf of both sides may be submitted. — 


: The case will then be adjudicated i in the light of such testimony. | 


The Commissioner’s action in ‘disapproving | the. bond, for the — 


‘posed proceedings, Hopkins may, if he shall so desire, refile the bond. 


If it be refiled, further action with respect to it, except on. account 
of some inherent defect. therein, will be suspended. to await the out- 
a come of ane charges. oe Hopkins preferred by the field s service. aes — 


ee 


, ROBERTS v. ‘SPENCER. 


Motion for reheari ing of departmental decision: oe Outebe 2, 1911, 2 


Ps “reason stated by him, is. accordingly reversed, and, pending the pro- _ : 


: 40 L. D., pane denied a Assistant Secretary ca December 7 


20,1 1911. 
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a OHNSON v NORTHERN PACIFIC RY. C0. 
eo Devidea December 20, i911. 


; | Winsppawat—Proviso TO ) Srorron 2 Acr. OF. Tie os. 1910—Proresr. 


~The purpose. of the proviso to section-2 of the act of June. 25, 1910, was an : : i. 
protect. bona fide. occupants or claimants of oil or gas-bearing lands,. who | a 
were in. diligent prosecution. of: ‘work leading to the discovery of oil or. gas, 


: against any: withdrawal | of the land.as oil, and has no bearing whatever 


upon the question of the measure of. proof necessary to sustain a protest, — - _ 


$3 charging that the lands are ‘mineral. in character, against a nonmineral 7 | 
selection filed prior. to the. withdrawal. bo de ty | =e, 
: NowarnmraL SELECTION—PROTEST—CLASSIFICATION. | “s aN eae |e | 
| A protest . against a nonmineral selection, charging. that the lands. are. min- a 
> eral in, character, on. which a hearing was. held prior to any withdrawal or | 
” glassification of the land as oil, should be disposed of on the proof sub- 
. — mitted at ‘such hearing, ‘and a subsequent withdrawal. or classification | of 
fe the. lands: as oil. may: not / properly be considered in. ‘passing Upon | that. 
protest. oe | | 


- ‘Tromsox, Assistant £ Searebiry? 


This is a motion for rehearing by Henry Ae Torna in the matter : ; 
sx of his: protest. against the application of the Northern Pacific Rail- 
- road Company to select the 8. 4 SW. 4, Sec, 28, and SE. 1 SE. 3. 


3 Sec. 29, T. 35 N., R. 84.W:, 6th P. ‘M., Douglas, Wyoming, land dis- _ 
-; trict, in. which | thie: Department by ie deciioti of June 10, 1911, ee a 


affirmed the concurring actions of the. Commissioner and the register e 

and receiver in dismissing said protest. | me as 

The protest, filed June 21, 1909, in brief alleged that ite lands. 
are mineral in character ‘and not subject to such’ selection. The 


a hearing thereon was held September 19, 1909. The ‘Department | 


| 7 found ‘that the evidence adduced failed to show that. the land pos- 


. sesses any substantial ‘mineral values. The tract was withdrawn, 7 
%s January 30, 1911, under the act of June 25, 1910 (36 Stat.,' 847) — 


from settlement: location, sale, or entry, and reserved for classification. and ta foe 


ae aid of legislation: affecting the use and disposal of. petroleum. lands: belonging oes 


to. the United States, subject to ‘all the provisions, limitations, exceptions, and Oe 


- conditions contained: in the act of Congress . . approved June 25, 1910.. 


~ No classification of the land as oil or. aonb has as yet been made. os 


In the. motion it is contended that under the decisions of the 


‘Department i in the case of Kinkade 2. State of California (39 Lh. D,. - . . 
491), the burden: .of proof was upon. the non-mineral claimant.in . ” 


view of the withdrawal above quoted. In answer to this it is suffi. 
~ cient to state thatthe withdrawal took place long after the testimony 


a8 had been introduced, and the question of which party should assume 


the burden of proof must, be. decided by the conditions existing: at. 
‘the time of the hearing and cannot be affected by a later withdrawal. 


Poi Further, in Kinkade». — of Colronme, the Jands, had “not. ee . 


95464" VOL 4011-21. 


ne 


oe 
i . 


322 ae "DECISIONS RELATING 10 THE ‘PUBLIC LANDS. 


7 merely ea. withdrawn but hisid been classified as. oil lands, which a 
renders that case inapplicable. | 


It is also conterided that it was not incumbent upon the protestant | 


to prove that the land possessed “any substantial mineral values” in 
view of the oe to section 2 of the act of June 25, 1910. That 


: proviso reads: 


‘That. the rig shis of. any person who, at the date of any order. of. withdrawal 


z ; heretofore or hereafter made, is a bona fide’ occupant or claimant of oil or gas | : 


hearing lands, and who, at such date, is in diligent prosecution of work leading 


to discovery of oil or gas, shall not be affected or impaired by such. order, so. | 
. long as such en, or ane shall continue in diligent. prosecution Oh e cae 
| said work. > — Lan ee re . 


The purpose of the proviso, as eplaniy a appears otro its language, 


“was simply to protect any bona fide occupant or claimant of oil or 
_ Bas: -bearing lands who was in diligent. prosecution of work leading. | 
toa discovery of oil or gas, aS against any withdrawal. | Such pro- 
viso has no bearing upon the question of the measure of proof neces- 
- gary to sustain the allegations of a protest, on the ground that the 
lands are mineral in character, against a, non-mineral selection filed 
before the withdrawal. as | 


“Upon the merits, the Department finda no error in its ee 
conclusion that. the. DECot fails to ‘sustain the: allegations of the 


| protest. 


The protestant ase raqiidets chat final nar be not. cai on the 
motion until field investigations conducted by the Geological Survey 
in the vicinity of these lands, for the purpose of determining its oil 
or non-oil character, be completed. The Department is informally 


~ advised that probably it will be a considerable period of time before . 
_such investigations are completed. Further, a subsequent classifica- 


tion of these lands as oil could not be considered in connection. with 
the’ present protest, which must be determined: upon the Dose made 


. thereunder. This request accordingly must be denied. 


The motion for rehearing i 1s,. eres denied. 





"ALEXANDER P JACOBS. 


a | ey Decided: December 24; 1911. 


RCLAMATION ‘HomusT2ap—RuiwsTaTeMENT—Act oF JUNE 23, 1911. 


“Where a ‘homestead entry within a reclamation’ project was poitoriad: to a 
_. farm unit and canceled as to the remainder, ata time when the entryman — 
-  ¢ould. not have made five-year proof, the entry will not thereafter be re- 
__ instated as to the canceled portion for the purpose of permitting the entry- — 
man to submit final five-year proof thereon with a view 0: pestenine such - 
| portion under the provisions of the act of J une 28, 1910. 7 


| Taomeson, Assistant Secretam Yy: oes 
“September 9, 1910, the Department oieted Prana of April'1 13, ae 


“1910, by the ‘Commissioner of the General Land Offfice requiring - | 
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wo, cae: P. Fl cone. to eajnat his homestead entry made aa 18, Cowes or 
+ 1906, at-Boise, Idaho, for the E. 4 NW. 4, E 3 5W.4 Sec. 21, T. 2 N., A 
‘axis RL W., B. M., so as to embrace one farm iit. | oF.’ 
ate, 2a anuary 6, 1911, a motion for reconsideration of the former den ee 
oe cision was denied: by the Department. oe ae 
By. letter of J: anuary 21, 1911, the. Gamimisionee of the Gael ee 


o a Land. Office promulgated. the latter decision of the Department. and - a | 


| the entry was conformed to farm unit “A,” or the E. 4 NW. 4 of said — ee : | 
| _ section upon which the house and all 6f the improvements of: thee os 


i. 7 entryman were located. ‘Thereafter the’entryman filed with the Com- - ‘ . 
missioner an application for reinstatement of the canceled portion Gf tu. 


his entry, which application was denied by. the Commissioner: Apt 6, : o a 


| 1911, and the. case was closed. | age 
a The claimant has. now: filed. a. niotion for. he exer cise eof thie super- ee 


2 visory power of the Secretary of the Interior and the reinstatement: of Z anes 


his homestead entry as.to. the. canceled. portion | thereof. In said 


motion it is urged that the entry as to. the canceled portion should be = 
reinstated so that the claimant may make final proof and assign that 


. portion under the pro asne of the act i of J une. a 28, 1910. (26. Stat, 

592). ~ 

At ee tinte the entery was = aajialed’ to tie er unit the entxyinati 
could not hhave made five-year proof as to. residence. He has not as 
- yét made such proof but it is represented that. he now. has to hig 
credit sufficient residence to enable him to do so. If the entry. had 
~ not. been:conformed he: would:be entitled'to make final proof, and, if 
satisfactory, to assign the farm unit not retained. . See case of Sarah 


S. Long (39 L. D.. , 297). It is admitted by claimant that.under the 


- circumstances he has’ no. legal. right. to have the canceled portion of 
» his entry. reinstated, but he urges that the Secretary i in the exercise - 


of his supervisory power may so reinstate same for the’ purpose of — - 


allowing hin to make final proof and assign that portion, and. in- | 


view of certain alleged equities he insists that the Secretary. should — 


| take such action, 


The. facts set forth as representing une are substantially: the ae = 
 game- as. those urged and considered’ ‘upon-the appeal from the action. 


2 cof the Commissioner requiring adjustment of the entry to the farm 
unit. Practically. the: only. additional: ‘point urged is the 6 pee a 


tion. that claimant. is now qualified to make final proof. 


After careful consideration. the Department must deciina to slow A De . 


ere the application | for reinstatement. It is believed that the granting wees - 


of such request. would. not only be unwarranted but would be:estab- 
: lishing a, precedent of. far- reaching results, for there are doubtless) 
- hundreds -of entrymen. similarly situated who could, under such. ee ae: 
eas ruling, reasonably demand like action in-their cases. = a ae 
The motion ,is accordingly denied and the record transmitted to Z rte 
ewe the > General Land Office. | 3 3 = 


Rees 939), provides. that—_ fa ag Abe, | | 
we bn The time during whieh. any ‘enistedi ‘and: is covered by a valid, nnforfeited 
. lease after the. date of the entry. will. be deducted. from. the five years during 


: : if the Jands had not been leased, and the’ eitryman will only" be required : to 


2s residence upon the Jand for fourteen months. 


_, # Section 24 of the act of May 29, 1908. (35 Stat., 456), aaa Soe 
| rhe sale of the lands remaining ansold4 in. this: réservation,. and. also 
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: WILLIAM, EH REORTES 00 = 


: Decided December 80, ‘1911. 


= Om HOMA _ PASTURE Lands—CoMMuTarron—Sucrron 24, ‘Aor ¢ OF May 29. 1908. 


‘The: provision in section 24 of the act of May 29, 1908, authorizing commuta- | 


_ tion of. entries of Oklahoma. ‘pasture - lands. made under the. act of J une. 
: —+&, 1906, upon. payment of all deferred instalments of the purchase money 
ks and a showing of ten months’ compliance with law, was not ag ee 
Section 25 of the act of J une 25, 1910, yamending: said section 2A. eae 


THomrson, Assistant Secretary: 


ie William E.. Leckie has’ appealed ae fecidicn. of May 15, 1911, by” “e 
— the Commissioner of the General Land Office, rejecting. fmal commu- ~ 


~~, 


tation proof submitted December 14, 1910, on his homestead. entry, | a 
. made February 28, 1908, for the SE. | 4, ee 17,°T.-3°S.; R. 14 W., 


: I. M., Lawton, Oklahoma, land district, under the act of J une 5; 1906 2 noe 


(84 Stat, 213): 


‘Iti is shown: — the erin that an chen Built: a. ee upon thé 


| land i in December, 1909, and established residence about J: anuary 15, 
1910, the land having Been leased for the benefit of the Indians prior 


to the time of Leckie’s purchase. | On account of the lease the entry- 


man could not get possession until after the date of the expiration 
of the lease, December. 31, 1909... The improvements placed upon the 
| land are valued at $2, 000, consisting of. a house 12 x 28 feet, tenant 

house 14 x 26 feet, barn. 16 x 28 feet, corn crib 14x 14 feet, 40 shade 


trees, well and pump, one-half mile hog fence, place all fenced, and 


110 acres in cultivation. ‘Entryman was not absent from the time of 
establishment. of residence: until: the submission of. proof. He was 


” “The said tract i is a Coa ofa body: ae lands oe as ‘labore 


lands, formerly belonging to the Kiowa, Comanche, and Apache tribes | 
of Indians, and was sold. to. the highest bidder under the. provisions age 
~ of the said act of June 5, 1906. Some-of the lands had been leased 
for the benefit of the Indians por to the date of ay and such, was 
nes the status of this tract. 7 


_ Paragraph 31 of the regulations of October 19, 1906 co L, D, 


which the entryman would be required to maintain residence and cultivation 


reside upon | and eultivate’ the land for the remainder :of the five-year ‘period, 
or he may: commute by paying all of the deferred. aS after an actual 


Ee for the- allotment of lands to. Indian. eppced who ne be born. since 
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| | ae act a Si une 5, 1906, 160 2 acres to each child, and it ‘also ‘contained oa - - 


the: following provision, namely: 


<a. That any person who has. heretofore: entered any - of said land under. said : : 
act of June fifth, nineteen hundred. and six, shall receive patent. therefor: by | 
paying. all the deferred. installments. of: purchase money, and proving compliance © ieee 
- with the requirements of the homestead laws. at any time. after’ the are sansa 


| of ten months from the. date of his entry.. 


| i follows: 


Section 25. of. the: act of June 25, 1910. (88 Stat, 861), reads as oe, . 


on “That section fest tout: of the act. of May benign nineteen ae a | 
and: eight (Thirty- fifth Statutes at Large, page’ four hundred. and St ee ete 


7 be amended to read as follows: - 


‘Sec. 24. That the Secretary of the Interior shall cause an . allotment. of one oe goo 
hundred and sixty acres to be made under the provisions of the act of June 
_ fifth, nineteen hundred and six, to each. child of Indian parentage. born since aes, we 

| that. date who has. not heretofore received an allotment, and. whose father or” 


oa - : mother was a duly enrolled Imempber of. either the Kiowa, Comanche, or Apache. a 


Boe as tribe of Indians in Oklahoma and entitled. to allotment: under the provisions - [oe 
_- of the act of June sixth, nineteen hundred; said allotments to be made from | 
7 the tracts: of. land: remaining unsold in the “ pasture reserves ”. in the former OF ae 


_. Kiowa, Comanche, and ‘Apache | Reservations: ‘Provided, That-if there is not 
-  gufficient land remaining: ‘unsold in said tr acts to give an allotment of’ one hun- 


fe dred. and - sixty acres to each. child: entitled, said. allotment shall. be. made. in a 


. such areas. as. the existing acreage will permit; each child entitled to be given, 


den oa his” pr oportionate. share, as nearly: as pr acticable. 


The. ‘Commissioner, in his decision. rejecting ‘the oot of. faa a 


ie held that the said act-of June 25, 1910, repealed the foregoing quoted _ 


> provision of section 94 of the ak of May 29,1908, and he accordingly z i ) 
held that fourteen. months’. residence was necessary in support of 


~~ commutation proof. - This entryman. had. resided. upon the land for 


only eleven months, and his proof was accordingly deemed insufii- aan 


cient and was: rejected. 


. The correctness of the decision. Sane rete fis ande as | é 
whether the ten months’ provision contained in the act of 1908, was. 


e. epealed by the said act-of 1910. Where an act is amended “so as.to- | vs oe 


read as follows,” undoubtedly the broad general. rule is as stated by. Eee 
ee Sutherland i in his work on. Statutory Construction, page 442 (Lewis’ ee 
2 od Edition, 1904), viz: “The amendment operates to repeal all of. 
-- the section amended not embraced in the amended form.” ‘Endlich Sega? 


> on: the Interpretation of Statutes, page 265, states the rule thus: 


It is perfectly clear, that, as to all matters contained in the original enact- be. 


ment, and not incorporated: in. : the: amendment, the latter must be held to have : x 
the effect. ‘of a repeal. my re ee 7 | ae 


_ This, however, is not. an Pabeolnte’ and cater ies 


Tn the case. oF Bank. of Metropolis. v. Faber (160° N. Y., , 200), ‘the < : 
i court, after. referring, to. the. ‘general: rule that. ‘when a section is «. a ar 
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7 ’ amended “ sO as to read as follows,” the section amended is s repealed, : 


| ‘That rate is ; not’ So absolute and unqualified as: pace a be made to. ede to a 


- eontrary intention when it is to be found in the nature of the case, in’ the : oe 


language employed, une. in the course of contemporaneous legislation on the 


tone subject. 


tains provisions | for allotting lands. to Indian children, aad it also | 
provides for the sale of the remaining lands, and it futher contains — 


the said provision permitting persons who had_ theretofore made __ - 


Tt i is heed that een oA of ths suid act of Mag 29, 1908, con- n° y 


entry for any of the lands therein mentioned to receive patent upon 


~ showing: compliance with the requitements of the homestead _ laws > 


at any time after the expiration of ten months from the date of entry. — De 


The later act of 1910 provided. only. for allotments. It said nothing : 


- at.all regarding the sale. of. surplus. lands. This was because it. had. eo 


| been found that there was not enough lands even for. the purpose of. ue 


allotting the usual 160 acres to new-born Indians. » Furthermore, it 
entirely omitted reference, to the requirements concerning entries 
theretofore made. ~The said section. ‘was introduced as a Senate 
amendment to a House bill. It was drafted j in this Department and 
was designed solely to provide for allotment of the remaining lands 
to the Indians in pr oportionate : shares, it having been discovered that - 
there was not sufficient lands remaining to. allow each Indian child 
160 acres, as provided by the former act. The communications of 
the Secretary to the respective: Houses of Congress ¥ were in ul fol-. 
| lowing language: ewe a ee ee 
By. direction of the President I have ie neciee: to. inclose herewith a draft 
of.a bill amending. section 24 of the act of May 29, 1908 (85. Stat. Dy pp. 444, | 
456), with the recommendation. that it be etiacted. 


Section 24 of the act of May. 29, 1908, authorizes allotments of 160 acres to : 
each child of Indian. parentage born since J une ‘5, 1906, whose father or mother 


- -was a duly enrolled oe of the. Kiowa, coe or r Apache tribe of Indians cs 
in Oklahoma. | 7 7 
‘Reports from. the General Land. Office show that there. are 26, 442, acres in. ao 
the “pasture reserve” available for allotment. On May. 29, 1908, there were 
214 children living who were entitled to allotments and others have been born 


since: It is estimated that the lands available will suffice to give each child 
- now in being about 110 acres of. land. It becomes necessary, therefore, to. 


‘request that. the act. be amended so as to authorize the. allotment. of these lands’ — | 


- in such manner. as to give to each child entitled his proportionate share, oo oo 


: inclosed pill, if enacted, will grant the. wecessary author ity. 


The said. provision was enacted exactly: as diafted and facari 


4 Guended’ by the. Department, and, so far as observed, without. dis-_ 


| - eussion. in Congress. Considering the history and purpose of this ce 
legislation, it does not appear. reasonable to conclude that Congress 


: | i intended to. repeal, the provision contained 3 in the said act of may: 285. - 
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a 1908, requiring only fee ‘aronthe compliance with. law. “This feature Sy ee 
was: n6t considered by the Department in recommending the new 
legislation, and presumably. was given no. ‘consideration whatever — ene 
by Congress. The two subjects are only remotely connected, if at. all, ee? he 


and it appears proper to conclude that there was no intention . or = 
Pas purpose to withdraw or repeal the ten months’ provision. Said pro- aos 


= . Vision will therefore. be given ‘effect. In this view of the law,. it 


“appears that this entryman has fully earned patent. The decision 


oe appealed from is reversed, and it is directed that patent issue, unless ce 


a : erney r-bjection 1 not here considered be found, 


- RECLAMATION—BELLE FOURCHE PROJ BOT—CHARGES. 
Punic Notice. 


| Drrarmceyr OF THE INTERIOR, - es. 

ee Be ee | Washington, December 30, 1911: — 
ne pursuance ot Section 4. of ae Reclamation Act of June ‘14, 1902 
(82 Stat., 388), and of the act of February 13, 1911 (36 Stat., 902), oe 
Public Notices: for es Belle Fourche aor ect, South eka is hereby | 
issued as follows: 
oe 1 The order of dena 24, 1911. [89 oi D., ; 681], zigyentiae ae 
| provisions of prior public notices as-to charges, time and manner of 
payment, is’ hereby revoked. ~All lands subject to public notices and 
orders heretofore issued shall be divided into four classes, A, B, C 
and D, and shall be subject: to the charges and terms of payment as. 
hereinafter pr escribed. 


2. Class A includes all such public ‘lands? sited on or nee 2. 


J anuary 24, 1911, and all such lands in private ownership held under — 


trust deed, or. signed under contract with the Belle Fourche Valley 2 : 


Water Users? Association on or before said date upon which but one. 


: 7 annual instalment. of the. charges for. building, operation. and main- oe a 
tenance was due and unpaid on December 1, "1910; and also those 
~ Jands: upon which the portions. of two anata instalments for the 2 


building charge were due and unpaid on. Decemiber 1, 1910, but for 


which one of said building - charge portions was ‘thereafter paid ; : ~ Ses 


z within the time. limited by the order, of f March 9, 1911, on or. POO ny 


: March 31, 1911. 


ae ‘lands of Class i for a hicis aaaait right seuiibeton ia been eo ae | : 


ie ns filed; shall be subject to the provisions: coe the public notices and 


| - orders heretofore or hereafter issued, at a building. hares of $30 oe oe 
Be dd per acre of irrigable aed aie as s follows: on ne 
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First oa alele $1 per acre; sécond instalment $9, per acre; » third: ae 


“ to eighth instalments, anelusive: $3 each per acre j ninth instalment Te 


= $4 per acre; and tenth instalment $5 per acre. 


First: Snetalments shall become due for (eas in ne: first anit: ‘on £725: 


-. December 1, 1909, and in the second unit December 1, 1911, and sub- — ae 


: sequent instalments on December 1 of each year. chorea fice , 


4, Lands in Class A,. for which -no water- right application has 
been made, shall, in peeoe tones with the provisions of the contract 


7 - ehtered into between the United States and the Belle Fourche Valley | : ; 
Water Users’ Association, on February 7th, 1911, be subject to the 6 


building: charge of $30 per acre, graduated as hereinbefore described, — 


> if water-right. application therefor be filed within one year from ahe” po 
- + date of this notice; but in. case. of the failure to file water- right 
application within such time, or to pay the annual instalments, as. 


required by the public Atices and orders applicable thereto, ‘the 
lands shall be subject to the building charge and conditions. es pay- - 
ments hereinafter imposed upon lands i in ‘Class ome | 
5. Lands in Class A may, upon application, be transferred to Class 
- B hereinafter described, and become subject to all the charges, terms, - 
| limitations and conditions applicable thereto. ‘Such: applications, if. 
| approved by the project ees shall be filed in a local land 
office. | , 
«6. Class B aes all Recs wich: would bes Cane ‘under 
~ Class A, except for the fact that the building charge portions of the . 
two ual instalments due and unpaid December 1, 1910, have not 
been paid, but as to which lands: a stay of proceedings looking toa 
cancellation was obtained. by payment, on or before March 31, 1911, _ 
of $1.50 per acre, as allowed by the order of March 9, 1911, said 
order having provided that the securing of a stay of ‘proceedings. 
would render the land subject to a building charge: between. $35 and: 


$38" per acre of irrigable land. ‘The said ‘charge is hereby fixed at — ; 
az a per acre of inrigable land, graduated as. follows: First to third. 


nstalments, inchisive, $1 each. per acre; four th and fifth instalments — 


- © per acre; sixth instalment $3 per acre; seventh instalment $4 per i 


were; ‘eighth. instalment $5. per acre $ aa instalment. $6 per acre; 


= ae ‘instalment $10 ‘per acre. “The date when instalments are due _ 
shall, for Jands in the first unit, be December 1, 1909; and for lands 


in ae second unit, December 1, 1911;. and. subsequent ‘instalments on ce 


‘December 1st of ne year. thereafter. 7 
7 Class © includes all public lands: sabia to. alias notices an 7 


- : orders heretofore issued and vacant on and after January 24, 1911, i 
and all lands in private ownership which on the said date were not 


4, — held under trust. deed, or were not. signed under contract, with the 
oe Belle Fourche Valley Water Users’ Association, a eee ae ee 
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S Lands i in Class c chal caer fee notice, ii subject t to: a alas | 


| ing charge. of $40, per acre of irrigable land, parable ‘in: graduated te ee 
instalments as follows: ‘First -and. second | instalments $2.each per 
acre; third and fourth instalments $3 each per acre; fifth and sixth. 


- a ie $4 each | per acre; seventh and eighth instalments $5. each a 
per acre; ninth and tenth instalments. $6. each. per acre. For public 


lands of ie class entered after J anuary 24, 1911,.the first two instal-- 
ments shall. be paid at the time of entry; ae ehird instalment shall: | 


. be due’ December 1 of the following year; and subsequent instalments” is 
ale ~ shall be due on December 1 of each year thereafter. : Para. 2 
' For lands of this. class in private ownership. the. first: iristalmenit Satis 
_ shal] be due on the date specified in the public notices applicable). 
- thereto, and payment of all amounts due in excess of one instalment = 
— for: building, operation and maintenance shall be made’ at the time: od Oe a 
_ es of filing water- -right application. — | | ee 


9. In every case where water-right application is. filed ae: the i 


— "provisions of this notice, any payments heretofore made on account = 
of the building charge shall be credited on the first and subsequent | 


; building charge payments for the same tract. If'the application be- : 
comes subject to cancellation, by reason of, failure to make further 


~~ payment, as required by the Reclamation Act, appropriate action Pa 


shall be taken for the cancellation thereof and of any entry made in. 


. co connection therewith, and all rights therefor under the Reclamation 
as) a Act, as well as any moneys paid thereunder, shall be forfeited. eee 
10. Class D includes all lands now or hereafter owned by the. State oe 


of South Dakota: subject. to. public notices and orders heretofore. 


; _ issued, andjthe same shall continue subject to the charge of $30 per. a 


acre. ‘at irrigable land, graduated. as hereinbefore stated; if water- 


7 ‘ight. application be finde: within one year from the date hereof. All apres 


: lands in Class D> for which water- right application ’ shall not have. a | 


been made within the said period of one year shall become subject. 


+ tothe charges, conditions ae Simitations herein. imposed on the on ek 


lands j in Class C. 


11. Nothing herein | shall be ie as eriodieyiae the ence or 


= peer the United States and the Belle Fourche Valley Water Users’ — | 


a Association, — dated February. th, 1911, providing for a building | . | 


as “charge: of $30 per acre for certain lands therein described but not Pad 
- covered by this notice. ° oS ; 


12. The portion of the instalment. for ‘operation aad Painisnance 


‘3 shall, ‘until further notice, be ped in accordance. with: public notices oes 

and orders heretofore issued. oe 3 ne Ue 

18, An entryman against wilioss eter: there 3 1S No. o pending charge eae 
of non-compliance with the law or regulations, or whoseentry is not 


subject to cancellation under the Reclamation Act, may relinquish | 


his entry. and keel. in writing to: a prospective entryman any credits 
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he may ues toe payments made on his waiter: right sonliadons and A 
~ such assignee ‘shall have the tight to continue payment at the same 
building charge. A private land owner against whose water-right 
application. there is no pending charge of. non- compliance with the - 
law or regulations, or whose water- ‘right application is not subject 
> to cancellation, may, in like manner, make written assignment of 


-- eredits for payments made, and his" presitee shall have the right to ~~ 


~ continue. payment at the same building charge. No benefit of a 


a3 smaller charge than that fixed by the public. notice in force at the oe 


_. time of filing water- right. application shall accrue for any land, eX+ -: 


Sst ig cept where the entryman or private landowner wee written assign- eh 


om “ment made under the conditions herein stated. 


: - .vided. 


14. The stay of proceedings. granted by pate of March 9, 1911, | 
: shall terminate on eae 1, 1912. . | a 
| Water L. Fisnen, | 
| Secretary oF the Interior. 


Ce 


"-RECLAMATION—MINIDOKA PROJ ECT—CHARGES, 
| | Pusuc Nomen. _ 


“Dea ho oF THE Lvrerror, 
: | | Washington, December 30, 1911. 

1. In Rea aanies with the provisions of the act of June 17, 1902 
(32 Stat., 388), known as the Reclamation Act, and the act of Febru- 
ary 18, 1911 (36 Stat., 902), authorizing a withdrawal and modifica-. 
tion of public notices sesied under the "Reclamation Act, the follow-_ 
ing public notice is hereby issued for the gravity unit of the Minidoka 
project, Idaho. .Those lands for which written acceptance of its 
terms and new water applications are filed in due form, as hereinafter 
provided, which acceptances and applications when duly filed shall | 
abrogate any former water right applications for such lands, shall — 
. be relieved from the ‘provisions and requirements of all public notices 

and orders heretofore issued therefor, except as 5 may be herein pro- 3 


2. nas or owners. ahead applications’ for water rights ee : 


: ‘been heretofore filed and. accepted, and who do not accept the terms 
and conditions of this notice, may continue to pay the charges as 7 
he heretofore announced and continue to be guided by the provisions of — 
the public notices and orders previously issued in connection aslaa eek ade 
their lands, - 


8. Any entryman who, under the order of March 18, 1911 [39 L D., | 
- 529], secured a stay of proceedings looking to ‘cancallation of. his 
E entry, by making the payments nee! therein, may, at his 3 option, 
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be: governed by the: terms of this notice, or by | paying on or. roa ae 


-. March. 15, 1912, the balance of the charges now due in excess of one 
. full installment thereof, | may resume payments in accordance with 

the public. notices and Gdae heretofore issued. In default of action at = oe 
under this paragraph. by March. 15, 1912, the entry. shall. be subject as Tse 


ae to cancellation, without further notice. _ alte 
4, All ghtries hereafter made for any of ne iagide: eee on a aie Ee 


| - plats herein described, and all water right applications hereafter filed | oy es 
therefor, shall be ‘subject to the provisions herein contained; pros van 


vided, that in cases of written assignments of credits for at Teast one 


full installment of the charges. for building, operation. and main- “a ‘ 


a tenance. paid under the notices and orders heretofore issued, for lands 


- which ‘had not prior to. such assignment, become: subject to. the terms | 


of this notice, the assignees or successors in interest may, if they 80 ae 


elect, continue to be governed by such previous notices and orders. 


“By "The limit of area for which water right. application may be a 


: ade for public lands subject. to the provisions of the Reclamation — 


- Act is: shown for each ‘unit :on the farm. unit plats of Twps. 9 and 103.5 


SS, BR. 22K. , Twps. 9 and 10-8., R. 23 E., ‘Twps. 8,9 and 10 S., R. 24. 
—E., Twps. 8 and 9 §., BR. 25. E, Boise ‘meridian, approved by: the | 
Secretary of the Tnterior on June 18, 1910, and amendments thereof, - 
and on file at the local land office at Hailey, Idaho. - The limit of 


area. for which water right, application: may be made for lands in’ : 


private ownership i is 160 acres of irrigable land for each land owner. » 
6. The term “ irrigable land ” as herein used shall be understood to 

mean the meal. pape shown on ee farm unit Pie enumerated in 

paragraph 5. | : , 
(a) The term Cor ravity. ieee » as ; herein. used shall. be. aioe 


hae to mean any ‘erigable land for which water can now or in the future 


_ may be furnished: from the canal system, at the grade of gravity dis- 
tribution without additional oes on the part a the United. States. 


- for construction. purposes, : : i | 
—-€b) The term “ high land”. as ea used shall be. asad to - ‘Sae 


os ‘mean any irrigable land situated above the grade of the gravity dis- 


tribution of the water supply, which would, therefore, require ¢ addi- oe 
a tional works or expense to. render it susceptible of irrigation. The © : 


os lands listed i in public. notice. of May 4, 1911, which are supplied with — ee, 


_ water by means of the raise in the bans: Of the C-2 canal and the | en 


“- construction of laterals and other works i in connection therewith are eae 


a classed as “high lands.” | | eu 
(c) No deduction from the : area on: eaghich payments: are (rec aied . 
- on any farm unit. will be made for Jands above the grade of the dis- — - 
= ‘tribution: of. the water r supply, unless such. high lands exceed. three ae 


| acres. In. area. fae 
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| 1 Woe. providing for the irrigation of contain of. the high | land es , 
areas in the project have been or will be constructed by the United. ~ 


: States, as funds become available for such purpose, and the estimated 


a cost of ‘such construction is included in the building charges an- 


| nounced herein. Maps indicating the general location of such lands’ 
are on file in the local land office at Hailey, Idaho, and in the office 
of the U. S. Reclamation Service at ‘Rupert, Idaho; but it is ex- 


. pressly understood that such maps are subject to modification after. i. 5 


- further investigation. . ~The first. instalment of the charges for build- — 


ing, operation, and maintenance for such lands. shall. become: due as 


| provided in par agraph 92.. No other construction work by the United 


States for the irrigation of high lands within the eravity unit is con- 


a templated under the terms Ae conditions of this notice, but when 


7 any entryman or owner shall, by his’ own effort'and expense, by level- 


ing, grading, pumping, or other means, render any of the high Jand 


- on his farm unit available for irrigation, water will be furnished — 


- therefor at the rates and terms provided herein, and: the charges on 
~ guch areas shall become due as provided in. paragraph 92. ed 
- 8. The cost of the construction of the project is in excess ‘of the 

amount which will be returned by the repayment’ of the building 
charges heretofore. announced. Acceptance: of the terms and condi- 
tions of this notice, including the provision for graduated. instal- 


ments, shall carry with it the agreement to pay the building charges 


. héreinatter: stated. Such charges also include the estimated cost of - 
providing works for the enor of Ue certain oe land ° areas 
. referred to in paragraph ‘7. es | 

9. The building charge. for all public land aown on ‘lig eed farm 
unit plats for which an acceptance is filed. under the terms of this 
notice shall be $30.00: per acre, payable in instalments as follows: 
| ist instalment, $1.00 per acre; 2nd, $1.50; 8rd, $2. 00; Ath, $9. 005 

— «Sth, $2. 50; 6th, $3.00; 7th, $3.00; 8th, $4. 00; oth, $4, 00; 10th, $7. 00: 


“10, Tanda’ in private ownership for ach iter right application aa 


shall have been- presented at the local land office in due form. by quali- 


fied applicants on or before March 15, 1912, shall be subject tothe 


- $30 rate payable accor ding to the instalments set forth in paragraph 9. 


11. For all land in private ownership, for which water-right appli- > 


cations shall be made in due form by qualified applicants after March 


— 15, 1912, and within one year from the date of this notice the building i 


| 2 es shall be $40 per acre, payable in instalments as follows: 


eae ee” SE: instalment, $1.00 per acre; 2nd, $1.50; 8rd, $9. 00; 4th, $9. 50: mt: 
ci $3. D0; 6th, $4. 50; 7th, $5. 00 ; Sth, $5. 90-5 9th, $6. 50; 10th, $s. 00. a 
12. For all. lends in private | ownership, “for sohick: water right ~ 


is applications shall be made in due form, by qualified | applicants: moré ° : iz 


‘i =. than-one year from, the date of this notice, and before such time as 
a _ the oe of the Interior shall increase. >. the bees ee - subse- _—_ 
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2 gaaint notions the building charge shall . $40 per acre payable i in oo Flees 
ao. ten equal annual instalments. oS -- 


18. For all land for which water right applentions ase ‘béen 


- i made and for which acceptance of this notice shall be. oS 


as filed, ‘accompanied by new water right applications, the first instal- = 
_ ment of the building charge shall be due Dec. 1, 1911, and | subsequent a Og | 


instalments on Dec. 1 of each year thereafter. . 


14 All amounts. heretofore paid. or. cia on ‘account oe the fe i 
puilding charge for any farm unit: shall, upon acceptance of the 


terms and conditions of this notice, be credited upon the building © 


charges for. the same farm unit, and applied to the settlement of the - ee 


= ‘instalments as they become due until all of said amount ‘has been oe 


7 applied. The remainder of. any. instalment and all subsequent ine ae, 


stalments shall be due on the dates hereinbefore provided. — 


15. The operation. and maintenance. charges per acre for fhe year : Ses 
1910 due Dec. 1, 1910, and for all previous years. shall be as announced 
In previous public notices, and no person who has heretofore filed a. 


water right application shall.be qualified to accept. the terms of this: 

notice until all charges: for operation. and. maintenance. due and un- - 
“paid on his: farm unit under previous public notices and orders have 
- been paid; provided that. the terms of this. notice may be accepted 
before April 1, 1912, without: prior payment of the operation and 
maintenance charze for 1911, which is payable on or before April 1, 
- 1912. All amounts in excess of 75 cents per acre of irrigable land 
heretofore paid on account of the operation and maintenance charge 


against any farm unit for the year 1911 shall, upon acceptance of». 


the terms and conditions of this. notice,. be oreditad upon the opera-~ 
tion and maintenance account for the same farm unit, and applied 
_ to the settlement. of the instalments as they become due ‘until all of 

‘such. amount has been applied. - | 


16, As to the public lands now ants ‘a the Sablig lads for: | . 
wh ich entry i is hereafter canceled and new entry made without written 


assignment of credits, the'first instalment of the building charge and : 


_ the first instalment ne the operation and: maintenance charge, other’ 


i | than the drainage charge, shall: become due on Dec. 1 following the — a 


: > “date of. the entry thereof;-and against. the private lands. for which 


cae water right application ies not yet been made, the first instalment of = 


_ the ‘building: charge and the first. iridtalinent. of the operation ‘and 


. . maintenance charge.other than the drainage. charge, shall become due Oe 
. en Dee. 1 following the. date. when water right: application In ‘due . 
. form is made therefor. ‘Subsequent. instalments Boal in each case 


aa become due Dec. 1 of each year thereafter. a oe 

oe te NS entries. hereafter. made for. any of fis. lands. Me ‘the a i 
E ate unit shall be accompanied. by water right: applications i indue 9 

| q form: and. all: cwater: ae Seppe hereafter filed, ‘whether: for ge eee 
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ae public. or for private lands shall be adcotipanied by the amoune of all _ 
es charges which may have accrued against such lands and remain un- - 

paid or not assigned in writing. Credits shall be allowed for water — 
right charges paid, only when Fhe same shall have been assigned in 


writing and when the. water-right. application was, ‘uncanceled of 


record at the date of the assignment. 


- 18. No charges shall - accrue against any Pore jens ser to ; 


- entry until the ‘date of entry, nor against any. private lands for which ; 


water right application has not yet been made, until application there- _ 


: : for is rhade, except, that. portion of the operation and maintenance oe 
_ charge.on acéount:of drainage works, which will be separately stated 


and announced from year to year as a portion of the operation and _ 


maintenance charge, and become due on December 1 of each year. — 


: Drainage charges herein and hereafter. announced shall accumulate -— 
: against all: the: lands in that portion of the project. to which such. | 


- charges apply, regardless of whether the lands be entered or. un- 


entered, or whether water right application has been made therefor 
cr not.’ Before entry is allowed on any such public lands subject. to 
entry, or water right application is accepted for any such public. or. 
private. lands, payment avill be required, of the sum of all. ee 
eee ee which became due in previous years. | 
2 2.19.. It 1s: impracticable to determine at this time the siltimaite pare 
| of drainage works which will be required to maintain the irrigability 
of the lands of the project. .The cost of such works on the north side 


of Snake River will be apportioned over all lands on the north side of 


said river against which other charges under this notice are’ new 
apportioned, and subsequent amendment: of these areas will be sub- 
ject to similar future charges. AJ] persons’ taking advantage of the 
terms of this notice and filing water right applications hereunder, | 
agree to pay the operation atid: maintenance charges announced and 
_ to be announced by the Secretary of the Interior and agree that such - 
operation and maintenance. charges will include the cost of. drainage 


was works. Nothing contained in this paragraph shall be construed to oe 


: - ‘change the terms for payment of. drainage works by water right appli- . . : 
a ~cants who do not accept the terms and conditions of this notice. 
20. For Jands subject to water right. charges under the terms of 


_.. this notice the portion of the mee imeat for operation and. main-_ oe | 


tenance due December 1, 1911,. shall be seventy-five cents. per-..acre. 


-. The operation and. aainferanice charges for such lands including | 


| drainage cost, due:on Dec. 1, 1912, and on. Dec. 1 of each year there- 


# after, until further notice,. shall be $1.50 per acre, of which 75 cents | | 


ig the drainage charge. The operation and. maintenance charge, as — 


goon. as cata are. available, will be fixed in proportion to. the amount 


_ of water used, with a minimum charge per acre whether water isused 


- thereon, or not. Water. ee not. i be delivered. oe any. a while . 
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“fhe. pcmiion and maintenance. charge for ie previous year or years _ 


remains: unpaid. The portion. of the operation and maintenance 
Be charge for drainage for any year shall not exceed one dollar per acre. 


0 21. All building charges. are payable at the local land office at. 
Hailey, Idaho, in not more than ten annual instalments, and full. 
payment may be made at any time of any balance remaining unpaid, 


¢ but final water right certificate and patent will not issue until ater _— : i. 
| ‘certification that: full and satisfactory compliance with the require- 
os ments of law has been shown as to paynionty: residence, oe 


improvement and: reclamation. | Pa 
29. Charges for high lands for wick seater may cieeeatee - aor - 
available shall become due at. such date after water becomes available 


- for their irrigation « aS. ay be announced mye the Secretary of the an. 


: Interior. 


23. This notice dacs not aay to: cane lands ee trom: the Ee oe 


South ‘Side pumping unit of the Minidoka Project, but owners or 


entrymen of lands wholly or partly irrigable by gravity from the _ 


South Side. Gravity, canal may obtain the benefit of this notice as to 
their gravity areas by filing acceptances as. provided. herein. No 7 
‘drainage charge shall be apportioned. against. such lands antl: the 
Secretary of the Interior shall determine that drainage works are to_ 
be constructed on: the South: Side: and shall announce. ‘the charges 


| therefor. 


o4. The fallowing: provisions : are oy caeblicied as ‘necessary 
- and reasonable regulations applying to all water users under the- 
project,. including those renee subject, to. Pe public notices | 


and orders: 


(a) In order: to maintain the efficiency of the distributing « or. sub- 
lateral systems not owned by the United States so that all lands en-_ 
‘titled to water may receive an adequate supply, the United: States 
will, when necessary, furnish the work, supplies, materials, - and 
services required. to properly construct, aatatain| and operate such 
laterals or. sublaterals as, at any time, give evidence of inadequate . 
attention on, the part of the water users deriving a water SUPP y 
- therefrom. The cost: of all such work, material and services will be 


26 apportioned equitably against the land supplied by such laterals or- 


sublaterals, as part of the instalment of the charges under the Recla- ‘ee ee 


mation Act. Such charges shall become due on December 1 of the. 


year in which the work is done. No tract against which such ——. a 


~ may have. become due will be entitled to. water until. same shall have: 


ae : been paid, | 


—. (b) In the operation and Tia ntona nee) of the diainace iayethn: of 
a the: project, repairs are at times necessitated through accident or 


-- negligence‘on the part of the individual water. users, or through. dam- ne : 


Bee caused by. sublaterals supplying several such - water: users. Ty 
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| Onis thee aa damages may be promptly repaired, and the cost 


7 equitably | apportioned, it is hereby ordered that if, after written oe - 


_ notice from the project engineer to the responsible individual or ~~ 
proper officer of the district organization, as the case may be, such 

repairs are not promptly and properly effected, then the United 

_ . States will supply the necessary labor, material and supplies for such. | 


| work, and the charges shall be apportioned and collected in the same _ 
- manner“as: provided 1 In paragraph 24 (a) and no tract against which 
-. such charges may have become. due will be entitled to. water until 

same shall have been paid. © : | Pn . 
, (e) In order to insure the aes of water to a lands entitled me 
ie thereto, the’ United States shall at all times have the right to control 
all headgates and other structures on the project, ae shall have the a 


a right to possession of the keys to. all locks thereon. - 


i 


_ 25, Acceptance of the provisions of this notice shall be in. the: fol- : - 
; lowing form | executed ona copy RETOOE) | tt te! 7 


.FORM OF: ACCEPTANCE. 








oT, entryman or owner of farmi unit in Sekine , Twp. 
; 5., BR... _E., B. M., in the Minidoka. Project, ‘Idaho, do 
hereby: accept. the terms. ad conditions of the above, and’ Gonsent to 
the abrogation of my former water right vee and present 
herewith a new water ment appieuon hereunder. 
Date: : ae | ae 








"Witness to signature: eae 


26. AML public x notices and. ee henatetors issued for the project 
shall remain in | full force and effect, except 2 as herein. epeeceyy 


| modified, Oo 7 
oe The stay, of Poresane and by ‘orders. of March 18 and 
7 March 31, io1L pe i. ‘OD, 528, 80) shall terminate on | March: 15, 


Waves L. ieee : : oo! oh? 4 
= ae oe the Interior. _ etthebe 


"- RECLAMATION—NORTH PLATTE PROJECT—PAYMENT. 
Oe ate Nomcs. ae : 


_Derarrwenr OF THE INTERIOR, es 
- Washington, December 30, 1911. 


Whee ander the: provisions of the Reclamation Act. of June 17, ; 7 
- 1908. Se Stat.; B8B)s works for irrigation and. for the control os ee 


i 
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Be age waters have beck constructed « or are in contemplation. at a cost 
of approximately five and one half million dollars for the irrigation _ 
and reclamation of about 100 000 acres for the North Platte Project, 


| Nebraske-Wyoming, and ‘said cost must be ssa by the water- . 


| divided into a building sharee for the building of the wore and | a 
charge for the operation. and maintenance thereof, and _ | | 
Whereas, public notice of the said charges, the time and manner of 
payment has been given for two units of the project designated as 
the First and Second Lateral Districts, the said charges being fixed 
so as to recover the cost of building, operating and maintaining the — 
_ project as to the lands in question, as then estimated, and a 
Whereas, by contract of April 25, 1906, between the United Staten 
and the North Platte Valley’ Water Users’ Association and by. supple- 


mental contract of June. 23, 1909, between the same parties, it was ; 7 


agreed that a building charge of $45 per acre be imposed upon the 


lands under the project, and by public notices and orders heretofore __ 


issued. provision was mands for the oe of water-right applications : 
in accordance therewith, and _ ‘%,, 
‘Whereas, For approximately 34,000 acres in the Hirst Ten Dis- | 


trict, wherein water was made available ; in 1908, payment, in most 


ee has been made of $2 per acre on the portion of the instalment — 
for the building charge of $45 per acre of irrigable land fixed by said 
public notice, leaving now due and delinquent, in most cases, the 
- further sum of $3 per acre upon said building charge, and leaving 
now due and unpaid thereon two further instalments of $5. each per 
acre, and — | 
Whereas, For peel 39,000 acres in ne Second Lateral ei 
District, wherein water was made available in 1909, payment in most 
- eases has been made of 50 cents per acre on the portion of the instal- 
ment for the building. charge of $45. per acre, leaving now due and > 
delinquent, in most cases, the further sum of $1.50. per acre upon said 
building charge, and leaving now due and unpaid two surther instal- | 
ments of $3 and $5 per acre respectively, and. 


- Whereas, Under the provisions of the Reclamation Act, ‘most of the i 


homestead entries. and water- right applications on public lands, and - 
most of the water- nicht applications’ for lands in private ownership 7 
in said lateral districts have been subject to cancellation on account — 
of said delinquency in payment of the building charge, but by orders 
. of March 7, and March 94, 1911 [39 L. D., 606], issued under the act 
of. February: 18, 1911 (36 Stat., 902), a stay of proceedings was _ 
allowed under conditions therein ‘stated, and = 

‘Whereas, Said order of March 24, 1911 , provided for a water supply a) 
to be furnished until June 15, 1911, without Prepayment. on account ; 
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of the hayes! for operation and maintenance, the sum of 25 cents per _ 
acre being required on or before June 15, 1911, to secure a water 
supply for the remainder of the irrigation season, upon condition that 
the sum of $1 per acre be paid on or before December 1, 1911, and 
_ Whereas, The water users have failed to make the payments as 
required by said public notices for reasons which, in many cases, may 
‘ have been unavoidable on their part, and it has accordingly been 
decided to offer such opportunity as may be reasonable and possible 
_ under the terms of the said act of February 18, 1911, for the water- 
users to secure easier terms of payment, and at the same time to 
recover for the Reclamation Fund, as required by the terms of the 
Reclamation Act, the cost as now estimated of the building, operation 
and rhaintenande of the irrigation works, including necessary addi- 
tional works to collect and utilize the seepage waters, so far as the 
location and cost of the same can now be anticipated. | 7 
Therefore, The following public notice is issued under the terms of 
Sec. 4 of the Reclamation Act, and of. the said act of Hecroary 13, 


1. All applications for water rights heretofore filed under the 
terms of the public notices and orders heretofore issued may be con- 
. tinued under the terms thereof, if the said public notices and orders 
. issued prior to March 7, 1911, be-fully complied with by payment 
and otherwise on or ioe March 15, 1912. For lands in the Second 
Lateral District heretofore aden subject to public notices for 
which no water-right application has heretofore been filed, such ap- | 
~ plication may be filed on or before March 15, 1912, at iiie building 
charge of $45 per acre of irrigable land, Sbiect to the terms of the 
public notices and orders applicable thereto, heretofore or hereafter 
issued. The purpose of this paragraph is to give all land owners 
and entrymen thereto entitled further opportunity to secure the bene- 
fits of the terms of the contracts hereinbefore referred to, made by | 
the United States with the North Platte Valley Water Users Asso- 
ciation. 
2, For the purpose of avoiding iis cancellation of entries and 
water-right applications, for which the entrymen or owners shall 
have failed on or before March 15, 1912, to comply by payment and 
otherwise with the-public notices ana orders under which their water- 
right applications were made, it is hereby ordered, that for lands in 
the First and Second Lateral Districts, water-right application at a 
building charge of $55 per acre of irrigable land, may be made as 
amendatory to. water-right application heretofore filed, or original 
water-right application at the same charge shall be made where none 
_ has been heretofore filed, except as provided in parsers ps 1 for the 
Second Lateral District. — 
- Application under this paragraph shall be ‘subject. to the eae 
_ notices and orders heretofore or hereafter. issued, and the said build- 
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ing fies of $55 per acre shall be due and payable in: — graduated. - 
annual payments, as the portions of the annual instalments, as follows: ; 
| First building charge payments $1. 00 due Dec. 1, 1911. : | 


Second “ 2. 00 1, 1912. 
Third CE. 8800: Fo: Ee ets.. 
_ Fourth “ -— * = 4.00 “ © J, 1914... 

aS 2g Oe Ln BS 5.00. “ “44,1915 
Sixth  “— - 2 Y 6.00 “ “ 4, 1916. - aes 
Seventh “ a a 100) on ADIT): - ise 
Highth “ | # | eo SOO = Ee 4B 918: a: 

Ninth “ & « 9.00 “ “ 41,1919 | 
Tenth “ aBogsee ER 10.00 “ “ 4, 1920." , 


3. Where water- ant application. at the building charge of ne 


per acre, fixed in paragraph 2, is filed for lands in the First and 
~ Second Lateral Districts, any payments heretofore made on account 

‘of the building charge: thereon shall be credited on the first and sub- 
sequent building charge payments for the same tract. | 

4. The portion of instalment for operation and maintenance for the 
irrigation season of 1911 to be paid on or before December 1, 1911, 
as required by the order of March 24, 1911, shall be paid on or before 
March 15, 1912. For the irrigation season of 1912 and subsequent | 
years the portion of the instalment for operation and maintenance 
shall be $1.25 per acre until further notice and shall be due annually 
on December 1 of the preceding year. No water shall be furnished 
in any year until payment of the Poe of the instalment for 
operation and-maintenance then due. , 
5. Failure to comply with the terms of this. and | previous public 
notices and orders shall render existing homestead entries and water- 
right applications for public lands, or water-right applications for 
lands in private ownership, subject to cancellation with the forfeiture 
of all rights thereunder, and of all qaoneye paid thereon, as provided 
by the Reclamation Act, : 

6. This public notice shall not be spaberuede as needing subsisting 
-water-right. applications made at the building charge of $35. 00. per 


_ acre. 


“7, An entryman A seine whos ade there i is no pending charge of — 
- non-compliance with the law or regulations, or whose entry is not | 


subject to cancellation under the Reclamation Act, may relinquish, a 


his entry and assign in writing to a prospective entryman any credits 
he may have for payments made on his water-right application, and 
such assignee shall have.the right to continue payment at the same _ 
building charge. A private land owner against whose water-right | 
_ application there is no pending charge of non-compliance with the. | 
law or regulations, or whose water-right application is not subject 

‘to cancellation,. may in like manner make written assignment of 

credits for payments 1 made, and his grantee shall have the right to_ 
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. continue payment at the same building charge. Except as specifically — 

| provided 1 in this notice, no benefit of a smaller charge than that fixed 
in the public notice in force at. the time of filing water-right appli- 

eation shall accrue for any land, except when the entryman or private 


land owner holds written genet eae: made under the conditions fu 3 


_ herein stated. 
8. The stay of sromeadines granted by orders of March 7 and 
| March 24, 1911 Lsupral; shall terminate on March 15, 1912. 
—  Watrer L. FisHer, 
Secretary of the Interior. 


‘STATE OF UTAH. 
Decided January 2, 1912. 


STATE SinnoTIoON—CoaL CLASSIFICATION—RESTRICTED PATENT. 

The fact that lands selected by the State of Utah under section 8 of the act 
of J uly 16, 1894, were adjudicated by the Commissioner of the General 
Land Office to be noncoal lands, as the result of a hearing upon a report 
by a special agent charging that such lands. contained coal, does not entitle 
the State to an unrestricted patent. therefor where the lands were subse- 
quently withdrawn and Classified as coal; but the State is entitled to perfect 
the selection and take title to the land only with reservation to the United 
States of the coal therein, as provided by the act: of J une: 22, ‘L910. 


Apams, First Assistant Secretary: 

The State of Utah has filed a petition to the Department. praying 
for the exercise of supervisory authority in its behalf in the matter 
of its list of selections filed in the local land office August 22, 1902, 
under section 8 of the act of July 16, 1894 (28 Stat., 100), qhicly 
- included, among other lands, lots 3, 4, 5 ‘and 6and S. 4 NW. j 4, SW. 2 t, 
Bec. 4; all of Sec. 5; lots 1, 8 and 7 anid. E. 4 SE. 4, =e 6; E. ¥ and 
K. 1. W. 4, See. 8; W.4 1 SE. f , SW. i NE. 4, Sec. 9, be 178, R7E, 
m ad State. 

It. is alleged that said list was ‘approved by the register and receiver 
September 10, 1902, but testimony was subsequently taken before the — 
register and receiver, upon report of a special agent that the lands | 
above described contain coal; that, upon the testimony taken at that 
hearing, the local officers found said lands to be mostly valuable for 
eoal, which decision was’ reversed by the General Land Office upon 
the appeal of the State, and, after the lapse of time allowed for appeal — 
without any action being taken by the representative of the Govern-. 
ment to secure a review of said decision, the Commissioner, by letter 
of August 17, 1904, advised the local officers that the decision had 
become final, and the case was closed. But the selection as to said - 
_ tracts has not been approved. ; 

July 26, 1906, the lands were atidean for examination with a 
view to their classification as coal and were subsequently SO classified, 
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and a diagram or map. of the same was transmitted to the register | 
and receiver showing said lands classified as coal- -bearing lands. — 
The State was advised that it may take patent for the surface only 


of said lands but, if it submit affidavits by parties having knowledge 


of the character of the lands showing them to be noncoal in character 
and request. a reclassification, the matter will be submitted to the 
Geological Survey for consideration. | 

The State contends that it should not be eegaimed to take patent - 
for the surface of said-lands only because of the former adjudication 
of the Commissioner. of the General Land Office that the lands in 
question were not coal lands. Its contention in effect is that.the — 
| question as to the character of the landshas been formerly adjudicated 


and is no longer. wigs to” review and consideration py the ue —_ 


department. 
- There is no merit in the contention. Former adjudication is not 
a bar to the jurisdiction of the land department to reexamine and 

inquire into any question aifecting the right to the public lands so. 
long as the legal title remains in the Government, and to review, | 
revoke, annul, or modify a former adjudication miles such equitable 

right.or title has vested thereunder as would entitle one to a patent. 
Knight v. Land Association (142 U. S., 161); Parcher v. Gillen (26 
_ L. D., 34, 38) ; Brooks v. McBride (35 Ti D., 441, 442). 


‘It is, of course, not pretended that when an equitable title. has passed the 
land department has power to arbitrarily destroy that equitable title. It has 


jurisdiction, however, after proper notice to the party claiming such equitable a: 


‘title, and upon a hearing, to determine the question whether. or not such title. . 
has. passed. (Cornelius v. Kessel, 128 U. S., 456; Orehard v. Alexander, 157 
U. S., 372, 383; Parsons. v. ‘Venzke, 164 U. §&., 89. ) . In other. words, the. power - 

of the department to inquire into. the extent and validity of the rights. claimed 
: against the government does not cease until the legal title has passed. » [Michigan 


Land and Lumber Co. v. Rust, 168 ne 8., 593.] 


> But no title had ‘vested in the ‘State by the mere iecaon and’ | 
former adjudication by the Commissioner. Both the legal and the — 


a equitable title to the lands was in the Government at the time of 


the passage of the act of June 22, 1910 (36 Stat., 583), providing for 
the disposal of lands: ‘classified as coal, which also provided that 
~ selections initiated in good faith prior to the passage of said act may 
be perfected and title obtained, “with a reservation to the United 
States of the coal in such lands and of the right to prospect. for, 
mine, and remove the same.’ = 
After the passage of that act, the iG samiatenet had r no authority 
to dispose of such lands in any other manner, except as therein pro- — 
vided for, having been classified as coal lands by proper authority, 
and the Department, for like reason, has no authority to oe 
_ otherwise. 7 

The. petition is denied, 
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| | WINNINGHOFF y. RYAN. | 
Decided January 2, 1912. 
Hosusreap ae en er ae re ee oF LAND, : : 
The homestead law requires cultivation, and land which is so mpuntainous 


rough, broken, heavily timbered, and of such poor quality that it is impos- 
_Sible of cultivation, is not subject to homestead entry. 


 Anvams, First Assistant Secretary: 


3 February 93, 1911, the Department entertained a motion for review 
in the case of Bartha C. Winninghoff 7. William L. Ryan, after oral — 
argument by counsel for both parties, in which, by its decision of 
‘December 6, 1910, reversing the concurring decisions of the Com- 
missioner of the General Land Office and the register and receiver, 
it dismissed the contest against Ryan’s homestead entry, No. 13904, 
made February 21, 1906, at Vancouver, Washington, for the SE. 4, 
Sec. 19, T. 7 N., R. 3 K. W. M. The motion has been duly served, and 
the matter is now ready for action. The Department has again 
considered the entire record and the exhaustive briefs filed by counsel. 
The testimony is voluminous and conflicting. That of contestant’s 
witnesses shows that: the land embraced in this homestead is ‘ex- 
ceedingly mountainous, precipitous, rough, broken -with canyons, 
- and impossible of cultivation. The land is very heavily timbered, 
carrying approximately fifteen million feet of merchantable timber 
_ of an estimated value of from one to two dollars per thousand. All 
' of the contestant’s witnesses agree that the soil is very poor, being 
eomposed of clay and gravel, with numerous rocks intermixed, and 
would not raise agricultural crops even if the timber were cleared; 
further, the steepness of the land is such that it would be impossible 
to cultivate it even if the soil were sufficient. Several of the witnesses 
are timber cruisers, and some of them were parties having contests 
against homestead entries in that vicinity. They visited the land 
at various times in the summer of 1908. The sole improvement found 
was a small log cabin, unchinked, with a door standing unhbung. 
Across the small creek Porn this aa was another built of shakes, — 
with a log addition. They testified that both of these would be ~ 
uninhabitable during the winter time and rainy season, as the snow | 
would melt and the water would leak in. A small patch of from 
one-fourth to one-third of an acre had been slashed, @. ¢., the trees 
had been cut down, but the stumps were standing, and in this patch 
there were nine or ten of these stumps and four or five large trees 
standing. They found no cultivation whatever, the only evidence 
of that nature being that on top of one of the large stumps the» 
surface had been boxed in by shakes, some vegetable mold gathered © 
and placed there, and'a few strawberry plants planted, and also one. 
onion planted, which was supported by being tied to a stick. The — 
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timber was ‘so dense that sunlight could reach the ground for a 
period not to exceed one hour a day, which would make the growing 


of crops impossible; the dampness would. occasion mold to settle upon 4 


- the cabins and their contents, and render them unhealthy to live in. - 
The sole means of access to the claim is a difficult and dangerous — 


trail over the mountains from the nearest settlement, some fifteen — | 


_ miles away. The houses upon the land were such as farmers would 


use for hog pens or chicken houses, and would not be fit places of 


eh _ habitation for a man and his family. ‘There were no domestic fowls _ | 


on the place, and at the time of their visits, except once, there weré 
no signs of habitation around the cabins, which appeared to be 
abandoned. There was no chimney to either of the cabins, but in 
the shake cabin there was a ‘square hole in the roof from which 
smoke, on one occasion, was pouring. Between this land and 


_ _ the nearest towns there is a large area of vacant public land, upon 


which the timber has been burned. They found no. ‘homesteads in 
. this area, and did not see any homestead until they struck the 
green timber. They further testify that it would cost. $300 an acre 
to clear this land of the timber, and that such expenditure would 
be useless, as the land would have no value for farming after the 
timber was removed. One of the witnesses testifies to a conversation - 
with Ryan, in which Ryan told him that he was living in Aberdeen, | 
Washington, > 

Photographs of Ryan’s, or his wife's S, : Howse: in Aberdeen, and of 
the house in Kalama, to which they *pparently later removed, were 


introduced in evidence. » 


Notice of the contest was ee upon Ryan in aiaacen: Wash- | 
ington, and also another at Kalama, Washington, while he was there 
attending as a.proof witness in another homestead entry. The direc- 


tory of 1905, of Aberdeen, showed that Mrs. Ellen Ryan, milliner, 


and William L. Ryan, ‘timber cruiser, were living at 306 Wishkah | 
Street, and that of 1907 gave simply the address of Mrs. Ellen Ryan. | 
This testimony further tends to show that it would be much easier 

_ to clear the land already burned over than the land embraced in this ‘. 
- homestead, and that, from all the conditions surrounding the entry, — 


- the witnesses were of opinion that the entryman’s sole purpose wasto | ~ 


_ acquire the timber. It is also shown in their testimony that it would | 
be a dangerous place for a man to live with his family, and that the — 
snow in the winter time would be four or five feet deep. It also ap- 
pears that the only method to get farming implements to the land 
would be to take them apart and strap the parts to the backs of pack 


animals, putting them together again upon the land. All produce _ 


raised would also have. to be aes out, anes ane same saa A 
as with tools. | 
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Most of the witnesses on behalf of contestee are persons having 


heavily timbered homesteads in the near vicinity of Ryan’s. Their 


_ testimony is directly in conflict with that of the contestant’s witnesses 
as to the amount of clearing and the question of whether Ryan had a 
garden there or not. They contend that the photographs of the clear- 


_ ing taken by the contestant do not show all of the clearing, and are 
not fair. They do not dispute the heavily timbered character of the 


land. Some attempt is made to prove that the soil is good and could 
be farmed after the timber had been cut. The majority of them 
~ testify to having seen Ryari living on the land, at various times; 
some of them had eaten and slept with him in: the shale cabin. The 
log cabin, adjoining the shake cabin, it is testified was used by Ryan 
as a. bath house for the purpose of relieving his rheumatism.. The 
cabin seems to have. been well equipped with homemade furnitur ey 
@ eé., furniture hewn out of the timber which grows upon the land. 
He algo appears to have kept it well supplied with provisions, and 
also brought in a. mattress and springs. They testify that in the 
cleared space Ryan had a garden for several years, consisting of 
potatoes, strawberry plants, lettuce and beans, although their testi- 
mony is somewhat conflicting as to the exact location of the garden | 
‘and its contents. They testify that this garden was in existence at 
the time contestant’s witnesses examined the land,-and that any per- 
son examining the clearing could not have failed fo observe it. Dur- 
ing the course of the trial one witness went to the land and secured 
samples of potatoes, onions, strawberry plants and beans, which, it is 
alleged, came from the Ryan land. The strawberry patch on the 
stump, it was claimed, was planted there merely for the purpose of 
amusement or experiment. According to their testimony a county 
road had been surveyed out, which would lead within two hundred 
yards of the land, and would furnish an easier method of. ingress and 
- egress. Ryan’s own testimony is that he first initiated his claim to 
this land in November, 1897, at which time the log cabin to the east 
-of the small creek was a lseady upon the land; that he constructed | 
the shake cabin in about 1902; that his home ie been on the land | 
- ever since 1902, at least; that his wife and family lived in Aberdeen, | 
~ Washington, ond: pemoyed to Kalama, Washington, after service of | 
the contest notice. He admits that his wife and family never lived 
- upon, the land, but claims that his wife refused to do so, as she was 
- desirous of keeping her children in town in order that they might 
attend school.. He statés that they had a serious disagreement upon 
this point, and.that his wife has been self- “supporting, the houses in 
Aberdeen. and Kalama being rented by her, she paying the rent out 
of money earned in conducting a small millinery store. It is admitted — 
that no produce has ever been raised on or sold from this particular 
_ Jand, or any other homestead in that vicinity. The witnesses for — 
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contestee contend. that, it is easier to clear land of ereen timber than a 
burnt timber. ‘Ryan’s testimony is corroborated by his wife, who 
testified that she visited the land but twice, in the summer of 1906 and - 
- the summer of 1907, merely as an outing. “At one time she states that | 
‘in August, 1907, she wrote her husband requesting him to come home, _ 
at Aberdeen, and then changes it to read her home in Aberdeen.: The — 
~ contestee’s testimony is further to the effect that the snow does not 
lie upon the ground to exceed fourteen or sixteen inches in the winter 


time, and that Ryan’s shake house was at all times water-tight, com- __ 


fortable and inhabitable. Ryan’s business appears to have been that 


7 of a timber cruiser and locator. The garden was apparently un- 
fenced, and. no domestic animals of any kind, except pack animals 
used in taking in supplies, were ever upon the land, That Ryan has — 


spent, considerable periods of time upon the land is established in his 
testimony and that of his wife, the testimony of the remaining wit- 
- messes merely being to the effect that tney saw him there at different 
times. 

In rebuttal, the contestant ale attention to the fact that s some 
_ of the bean plants introduced in evidence were in flower at that time 
- (October) ; that the potatoes introduced. in evidence could not have ~ 
come from the potato plants, as there were very minute potatoes 
only beginning to form on the roots; that the sample onion intro- | 


duced showed the old seed onion, no new onion having formed. The | 


plants also showed the effect. of frost, and also, from their appear-— 
ance, indicated that. they had been grown in the shade.. The purport 
of the witnesses’ testimony in rebuttal is to the effect that the sam- 
ples so introduced could not have been raised upon the land in ques- 
tion, as the soil was too poor to raise even the specimens introduced 
in surrebuttal. The contestee put in testimony to the effect that the — 
soil was sufficient to raise such specimens. 
_ From the above the following conclusions are armen The land 
is exceedingly valuable for its timber, being worth from fifteen to 


: thirty thousand dollars. The register and receiver and the Commis- _ 


sioner found that the land was too rough, broken, and heavily: tim-. 
bered, to be capable of. cultivation, and the Teen of the testimony 
substantiates their finding. Ryan appears to have spent a considera- 
ble portion of his time upon the land, and if his own mere physical 
presence thereon is sufficient, the Department’s decision is correct. 

The register and receiver and the Commissioner apparently were not — 
_ much impressed with the excuse offered by Ryan and his wife for the. 


failure of his family to reside thereon. As their testimony is uncor- 


roborated in that: regard, and as they are the chief parties in interest, 

the Department concurs in the findings below as to that aspect of the : 
‘case. A small garden.patch may have been cultivated by Ryan, but 
it ee be > pointed out that the bat SO cultivated was serene 2 a 
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nail creek, where possibly some ami anounle of level oui 
might be found. The weight of the testimony shows that crops 
_ planted there could not mature, due to the lack of sunlight and the 

lateness of the season giving them no time to ripen. | 
_. It has long been the rule of the Department that the mere foi that — 
ree are heavily timbered does not exclude them from homestead 
entry. In the ¢ase of Davis. v. Gibson (38 L. D. , 265), it was held 
that land unadapted to any agricultural use is not subject to entry 
- under the homestead law, the reason for the inadaptability in that. 
case being the fact that the land was a shell mound overflowed by — 
tide waters. Logically, there is no distinction between that case and | ~ 
the one here involved, as the heavy growth of timber, the rough 

character of the land, and the poorness of the soil prevent any adapta- 
tion of the land to agricultural urposes, even assuming that agri- 
cultural implements could be brought to the land and used when 
there. So, in the case of Finley v. Ness (38 L. D., 394), the Depart-— 
ment held that land covered with valuable timber can be entered 
under the homestead law where it is of such character that it would 
be suitable for agricultural use if the timber be removed, but that 
land of a character not adaptable to any agricultural use is not sub- 
ject to homestead entry. In the case of Johnson v, Bridal Veil 
Lumbering Company (24 Oreg., 18233 Pac., 528), cited by counsel 
for the contestee, the Supreme Court of Oneoon held that the fact 
that the land is unfit for cultivation and valuable chiefly ‘for timber, 
did not prevent homestead entry thereof. The court said: | 

It might be safely said that a homestead claimant who desired 
such a tract for a home and agricultural purposes had not exercised 
very good judgment in the selection, but if he could grow crops 
_ thereon he would be entitled, under the law, to make his final proof 
and receive his patent. His right, to make final proof and obtain a 
| patent rests upon his cultivation of the soit and not upon the exercise 
; of his judgment in the selection of his homestead. _ 

In the case of J. J. McCaskill Company v. United States (até 4 
" U. S., 504, 510), Justice McKenna. states the requirement of the 
homestead law as follows: | 


| It gives | the right of entry of 160 acres of land as a homestead, upon the 

condition, however, which must be established by affidavit, that the “applica- 
tion is honestly and in good faith made for the purpose of actual settlement 
aud cultivation and not for the benefit of any other person.” That applicant 
will honestly endeavor to comply with the requirements of settlement and © 
eultivation, and’ does not apply to enter the same for the purpose of specula- 


tion. The purpose of the law, therefore, is to give a home, and to secure the _ 


gift the applicant must show that he has made the land a home. Five years 
of residence and cultivation for the term oF five years he must show by two. 
credible witnesses, 


~ 
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Under the above decisions the lands here involved must be held 
not subject to homestead entry, as it is impossible to escape the con- 
clusion that the entryman has no purpose of establishing a home 
and using the land for cultivation, as required by the law, but. that © 
his sole purpose is to obtain the valuable timber growing. upon the 
land, which is so heavily timbered that the cost of clearing is pro- 

hibitive, and which, even if cleared, would be impossible of cultiva- 
- tion, due to the poor quality of the soil and its rough-and broken — 
character. The Department concurs in the finding of the Commis- 


sioner and that of the register and receiver, that the contestee did 


not take this land for a home; that his actual place of residence at 
the date of entry, and at the date of contest, was with his family a 
in Aberdeen, Washington, until he moved them to Kalama just prior .— 
to the hearing; that he failed to establish a bona fide Tesidence on 
the land to the exclusion of his home in Aberdeen, and that his bad | 
faith is clearly shown by the testimony. ; 

The prior decision of the Department is iene eReuiad and 
that of the Commissioner, holding: the entry for cancellation, is 
affirmed. ea | 


—— 


| PARAGRAPH 42 OF MINING REGULATIONS OF MARCH 29, 1909, 
AMENDED. 
| Rreorarions! 
DrparTMENT oF THE INTERIOR, _ ~ 
~. Generat Lanp Orrtice,, 
: = | | _ Washington, January 9, 1912. 
REGISTERS AND RECEIVERS, a : | 
United States Land Offices. | 
_ Gentizmen: Regulation No. 42 of the mining regulations approved | 
March 29, 1909 ee L. D., 728, 7 66), 3 is eo amended to read as 
follows: | 
42, This sworn statement must she supported. by a copy: of. each location sitio: 
certified by the legal custodian of the record thereof, and also by an abstract 
of title of each claim certified by the legal custodian of the records of transfers, | 


or by a duly.authorized abstracter of titles. The certificate must state that no 
conveyances affecting, or purporting to affect, the title to the claim or claims 


- appear of record other than those set forth. 


_ Outside of the District of Alaska the application for saeedt will be received 
and filed if the abstract is brought down to a day. reasonably near the date. of 
the presentation of the application and shows full title in the applicant who 
must as soon as. practicable thereafter file a supplemental abstract brought ‘down 
so as to include the date of the filing of the application. Publication will not 
‘be ordered until the showing as to title is thus completed and the local land 
_ officers are satisfied that full title was in the applicant on ane day of the alng of 
the application. 


848 DECISIONS RELATING TO THE PUBLIC LANDS. - 


In the District of Alaska the application for patent will be received. dand filed 
and the order for publication issued. if the abstract showing full title in the 
applicant is brought down to a day reasonably. near the date of the presentation 


of the application. A supplemental abstract of title ‘prought down so as to in- 


- elude the date of the filing of the application must be. furnished prior to. the 


expiration of the sixty-day. period of publication. | 
No certificate from an abstracter, or abstract company, will be secepted until 

approval by the Commissioner of. the General Land Office of a favorable report . 

of the chief of field division, or. United States distr ict attorney whose division 


or district embraces the lands in question, as to the reliability and responsibility 


of such abstracter or company. | 
Very respectfully, oo  Frev Denner, 
| = 7 — Commissioner. 
Approved : -_ 
SaMuEL ADAMS, 7 
—- Acting & coretary. 


‘HEFLIN v. SCHNARE. 


Motion for rehearing of departmental decision of September 8, — 


1911, 40 L. D., 261, denied by. First Assistant ane ne 
Fanuary 15, 1912. 


JOHN J. NEVILLE. 
Decided December db, 1911, 


ISOLATED TRACTS—-DOUBLE MINIMUM LANDS. 
The act of June 27, 1906, authorizing the Commissioner of the General Land 
Office to order into market and sell at public auction for not less than 
$1.25: per acre any isolated or disconnected tract or parcel of public land, 
not exceeding one quarter section, does not repeal the provision in the act 
of July 25, 1866, fixing the price of lands within the limits of the grant 
made by said act to the Oregon and California Railroad Company at not 
less than the double minimum price, nor the proviso to section 2357 of the 


Revised Statutes, and therefore does not authorize the sale of an isolated -_ 


tract — within the primary limits of said grant at less than the double. 
Tninimum price. Ps 


Apams, First Assistant Secretary: . | 
January 21, 1910, the Commissioner ee the Caneel Land Office 


authorized the sale ee the N. 4 NW: 4, See. 18, T. 47 N., RB. 4 W.. _- 


M.D. M. , Redding, Gien. land mene. as.an isolated tract. 

This sale was ordered upon the application of J ohn J. Neville, 
‘and the price fixed at “not less than $1.25 per acre.” The sale was 
had, at which Neville appeared and bid the minimum price for the 
land but the register and receiver noted that the land was within the 
primary grant to the C. P. R. R. Co., and could not be sold for less 
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thar the double minimum price of $9, 50 per acre, and they therefore. 
required Neville to pay this amount for the land: Upon his refusal 
to bid the amount required, his application was rejected and. thirty 
days given him within which to pay the additional sum necessary to. 
make up the double minimum price. 7 

From the action of the local officers he appealed to the Commis: 
| sioner, who, on March 23, 1911, by decision of that date affirmed the 


action of the local officers and required him to pay the double mini- - 


- mum price, and from said. decom this appeal is prosecuted to the 
Department. a 
The tract in question is within the primary. or granted. limits of 

the grant made by the act of J uly 25, 1866 (14 Stat., 239), to aid in. 

the construction of what was known. as the Californie and d Oregon | 
railroad, by the second section of which it was provided: | 

And the sections and parts of sections of land which shall remain in the 


United States within the limits of the aforesaid grant shall not -be sold for less _ 
than double the minimum price of the public lands when sold. 


Tt is contended i in the appeal under consideration that the act of 
June 27, 1906 (34 Stat., 517), which authorized the Commissioner 
of the General Land Office to order into market and sell at public 
auction for not less than one dollar and twenty-five cents per acre 
any isolated or disconnected tract or parcel of public land, not exceed- 
ing one quarter section, repealed all former acts respecting the price 
of any tract determined to. be an isolated tract and. ordered to be 
sold. , 

Tn the case of United States Vv. | Healey (160 U. S., 136), the court 
had under consideration the question as to the. effect of the desert- 
land act where desert lands were applied for under said act but were 
of the alternate se¢tions remaining to the United States within the 
primary limits of a railroad land-grant which grant by its terms 
required disposal of the lands at not less than the double minimum 
price. In that case the court said, at page 146: | 

The act of 1877 and. the proviso of section 2357 of the Revised Statutes: both 
relate to public lands; the former, to desert lands, that is, such Jands—not . 


timber and mineral lands—as_ required irrigation in order to produce’ agri- 
cultural crops, and the price for which was $1.25 per acre; the latter, to such 


lands, along the line of railroads, as were reserved to the United States in 


any grant made by Congress, and the price for which was $2.50 per acre. As 
the statute last enacted contains no words of repeal, and aS repeals of statutes 
by implication merely are never favored, our duty is to give effect to both the 
old and new statute, if that can be done consistently with the words employed 
by Congress in each, We perceive no difficulty in holding that the desert 


lands referred to in the act of 1877 are those in the States and Territories. - 


" specified, which required irrigation before they could be used for agricultural 
purposes, put which were not alternate sections reserved by Congress in a 


railroad land grant. ‘It is as if the act of 1877,.in terms, excepted from its 


operation such lands as are described in the Proviso of section 2857 of the 
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Revised Statutes. . Thus construed, both statutes can be given the fullest effect 
which the words of each necessarily require. In the absence of some declara- 


tion that Congress intended to modify the long-established policy indicated by 


the proviso of section 2357 of the Revised Statutes, we ought not to suppose 
that there was any purpose to except from that proviso any public lands of 
the kind therein described, even if, without irrigation they were unprofitable. 
for agricultural. purposes. To hold that alternate sections along the lines 
of a railroad aided by a grant of. public lands, being also desert lands, could | 
be obtained, under the act of 1877, at one dollar and twenty-five cents an acre, 
would be to modify the previous law by implication merely. | . 

- In view of this decision the Department is not disposed to reverse 
the decision of the local officers and the Commissioner of the General 
Land Office in this case, holding that the sale can not be effected for 
less than the double minimum price. The decision of the Commis- 
sioner appealed from must be and is peor accordingly hereby 


affirmed. 


MARY H. BECKWITH. 
Deoided December 7, 1911, : 


Homestran Finat Proor—Creprr ror Mrzitary SERVICE, | 
' While the widow of a soldier who made homestead entry for 160 acres is 
entitled to have the period of his military service deducted from the re- 
quired five-year period of residence in. proving up his claim, she is not 
_. entitled to:credit for such service in proving up a homestead penny made in 
her own personal right... 


THOMPSON, Assistant Ce . | 

May 8, 1907, Mary H. Beckwith made Ramasead entry 29879 
(Serial 06420) for the SW. 4, See. 20, I. 30 Ue R. 34. W., Dodge City, 7 
Kansas, land district. | 
She submitted final proof upon said entry December 9, 1909, show- 

ing residence of two years and seven months upon the isn. with 

satisfactory improvements and cultivation, and claiming deduction 

from the five-year residence on account of the service of her deceased 
husband, Samuel R.. Beckwith, in Company G., 150th Regiment, 

Pennsylvania Infantry, from September 3, 1862, to ane 23, 1865, in 
the war for the preservation of the Union. 

Her proof was re} jected by the local officers, holding that the period 
of the army service of her husband can not be deducted from the | 
five-year period of residence required upon her entry. From this — 
decision claimant appealed and, by decision of the Commissioner of — 
the General Land Office of November 1, 1910, the action of the local 
officers, rejecting the proof, was affirmed, and claimant has appealed 
_ to the Department. a 
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It appears from the records of the land department that ine de- | 
ceased husband, Samuel R. Beckwith, for whose military service she - 
claims credit, on May 29, 1905, made homestead entry 23578 for the: 


SE. 4, Sec. 17, T. 30 S., R. 34 W., Dodge City land district, Kansas, ~ | 


based on soldiers’ declaratory statement, No. 1564, filed by him No- . 
vember 26, 1904, and that his widow, the claimant Mary H. Beck- 
with, submitted proof on his said entry December 8, 1909, alleging 
that ine entryman died February 10, 1906, and compliance with the 
- requirements of the law by herself after aid date. : 
- Upon such proof final certificate issued | December. 2; 1909. No 
credit for military service of Samuel R. Beckwith was 3 claimed in 
connection with his said entry No. 23578 ete UG 
Section 2307, Revised Statutes, provides that— 


In ease of the death of any person who would bé entitled to. a Hiemeciend gu 


under the provisions of section twenty-three hundred and four, his widow, if 


unmarried, . .. shall be entitled to all the benefits enumerated in this chapter— 


among: which benefits are the right to have the period of military: 
service deducted from the five-year period of residence. required upon 
a homestead entry. In this case, however, the soldier-husband had 
made homestead entry of 160 acres, thus exhausting his homestead 
right. His widow was entitled to receive the. benefit of his military 
service in proving up his claim, but such credit can not be applied in 
proving up the entry made in her own personal right. 
The decision appealed from is accordingly affirmed. 


—_—_—_—_—— 


- CLARENCE A. WOOD. 
- Dectied December Lf, 1911, 


SECOND HomsTeaD—SEcrion 2, ‘Aor Jone. 5, 1900, 


A homestead entry completed under section 2 of the act of June 15, 1880, by 
payment of the government price for the land, is not “ commuted ” within. 
the meaning of section 2 of the act of June 5, 1900, and the entryman is ‘not. 
entitled to the right of second entry accorded by the latter act. 


_ 


| Tio MPson, Assistant Seoretary: 


January 31, 1878, Clarence A. Wood made homestead ee at the 
Norfolk, Nelracica, land office for the NW. +, Sec. 27, T. 23 N., BR. 
9 W., nih tract was purchased by him under the act of June 15, 
1880 (21 Stat., 287), and cash certificate issued thereon April 17, 1882. 
The land. was ‘patented thereunder April 20, 1889. - | 

July 17, 1908, said Wood was allowed by the local officers to ae 7 
Homestead cope for the E. 4 SW. 4 and NW. 4 SE. 4, Sec. 1, and the 
 NE.LNW. 4, Sec. 1, T. 49 N,, R 14 W., | Montross, Colorado, land: 
| district,” 
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March 29, 1910, the Commissioner of the Geaaral Land Office held 
that the enttyman had, by his former entry, exhausted his homestead 
right, and he was allowed sixty days within which to show cause why 
his said second entry: should not be canceled for illegality. 7 

June 8, 1910, entryman filed in the local office his unsworn state- 
ment, in which it was alleged that after continuous residence on his © 
enema homestead for about four years, he went to-the local land 
office with witnesses prepared to prove “continuous residence and — 
cultivation; ” that he was advised by the. local officers that no proof: 
was necessary, the cash payment of $200 being sufficient ; that he was 
_ in possession of his homestead and could have eentinued such resi- 
dence and made five-year proof, but following such advice he paid 
said sum of $200 and thus made entry of the land “ because it was an 
advantage to commute the time of residence.” ~ This statement was . 
transmitted to the General Land Office. | 3 

December 10, 1910, the f cuamuse1oner, held that said original entry 
could not be treated as “commuted” within the meaning of the - 
second section of the.act of June 5, 1900 (31 Stat., 267), and that re- 
lief was not afforded by the act of May 29, 1908 (85 Stat., 465), for 
the reason that the entry in question was made after the passage of 
said act; that whatever entryman’s intentions may have been, he made 
final etitry of the land embraced in the original entry under the second — 
section of the act of June 15, 1880, supra. 

It will be noted that the provisions of said section do not : require 
proof of residence, but provide— | 
that persons who have heretofore, under any of the homestead laws, entered . 
lands properly subject to such entry, or persons to whom the right of those 
having so entered for homesteads may have been attempted to be transferred 
by bona fide instrument in writing, | may entitle themselves to said lands by 
paying the Government price therefor. a , 

Parties having made cash entry under that act are not. entitled to 
make a second entry under the act of June 5, 1900, supra, or. other 
acts allowing second homestead entries, for the reason that such 
allowance of second entries is only accorded to those persons who had 
theretofore “made entry under the homestead laws and commuted 
the same under provisions of section 2301 of the Revised Statutes 
of the United States and the amendments thereto,” which act re-_ 
- quires the submission of proof of “ settlement and cultivation as 
provided by law granting preemption rights.” 

It would appear from departmental construction placed thereon an | 
various decisions that said second section of the act of 1880.is not in 
fact a “ commutation ” statute, as entryman urges, but rather a relief 


ae statute, allowing persons who had theretofore made homestead en- 


tries of “lands “properly subject to such entry” but who could-not 
_ for some reason furnish the necessary proof for final entry, also those _ 
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to whom their rights had been attempted to be epanefeneed. ™ bona 
fide instruments in writing, to purchase the. lands by paying. the mini- — 
‘mum price therefor. - 

The decision appealed from is affirmed. 


TURK v. MENNING. 
Decided December Us 1911, 


une ge orca OF <Csuee canis BY. ‘PUBLICATION. . 
Service of notice of a contest by publication in accordance . with thé old 
~ Rules of Practice, although not made until subsequent to February 1, 1914, : 


the date upon. which the new rules became effective, will be held sufficient _ 


“3 where the contest was initiated and personal . service sought to be had 
_ while the old rules were in force, such service being based upon ane i effort 7 
to secure personal, service and. failure. therein. : 


THoMPson, Assistant Secretary: 


Florian Turk has appealed from the. Action of the Giaamisdonee an 
of the General Land Office, rendered. June 14, 1911, affirming the 
action of the local officers of May 12, 1911, requiring contestant to 
proceed de novo for failure to follow the Rules of Practice, 1 in eifect 
February 1, 1911. 

On December: 12, 1910, Turk filed contest affidavit. against home- 
stead entry 09269, made by Charles Menning for the NW. 4, Sec. 12, 
T. 143: N., R. 98 W., Dickinson, North Dakota, land district, alleging 
that said Menning had never lived upon nor cultivated the land and 
that he had. totally abandoned. same. ‘_ 

Upoti affidavit filed February 18, 1911, it was éndered that— 


Notice. of said contest be served upon the défendant by publication pursuant 
to the Rules of Practice in such cases made and provided. os 


It appears that this notice was served by publication, under the old . 


Rules of Practice, and, in pursuance thereof, testimony was taken 
April 15, 1911, before a United States coco the contestant ce 

being the only ‘party present. — eRe 

_ “May 12, 1911, the local officers held that no jurisdiction. over ‘the ee 

aa dependant: had hoa acquired. by. the service since the new Rules of — 

Practice should have been followed in the publication, suspended ae 


oe action for ten days, and suggested that contestant procure new. notices 


and proceed de novo. From this decision contestant appealed, and : - 
the same was affirmed, as above. stated, and the case 1s now. before , 


the Department on appeal from the Commissioner? S decision. 
‘The sole point urged. in this appeal i is one of law, in n Suchotan, as 


oo follows: 


‘Inasmuch as the contest was started aud personal. service sought 
to be had while the old Rules of Practice were in force, they paheue | 
— 95464°—von 40—11—28 | 
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govern service of notice by publication, since the right to such 
service is founded upon a diligent effort to secure > personal | service 


Te and failure therein. — 


The new rules limit the right to service by eae to cases 
wherein an affidavit (setting out failure to. get personal service, 
etc.) is filed within thirty days after allowance of application to 


contest. To hold, therefore, that the new Rules of Practice applied 


to cases wherein contest was allowed more than thirty days before | 
February 1, 1911, and in which effort was still being made to get 
personal service at that date would, in effect, require contestant to 
- file a new contest, if he failed to get personal service. Thus, through 
no fault of his own, a contestant might lose the results of his efforts 
in a contest regularly initiated and prosecuted under the rules in 
force at the time same was started. Surely no such result was con- 
‘templated by the Department when the new rules were adopted. 

While there is no merit therefore in the general proposition sub- 
mitted by appellant, viz., that the new Rules of Practice apply to 
govern procedure only . contests instituted subsequent to the en- 
actment and:adoption thereof, it does appear that a certain class of 
cases, here discussed, which were pending on February 1. 1911, are 
without the ponycy of the new rules in regard to. service by 
publication. 

It further appears that when contestant filed application for leave — 
to serve notice by publication, together with properly executed afli- 
davit in support thereof, the order granting same was entered. No 
mention was made in said order of the change in the Rules of Prac- 
tice; it was general in its terms. Contestant proceeded with the 
publication and. made proper and complete compliance with the old 
Rules of Practice in regard thereto. a 

The only difference in the two sets of rules, except the time limit 
for executing and filing the affidavit, as above noted, is that the fol- 
lowing additional requirements are rere in the new rules: 

Rule Q. se ae and a statement that upon failure to answer within twenty 
days after the completion of publication of such notice, the allegations of said 
affidavit of contest will be taken as confessed. There shall be published with. 
the notice a ‘statement of the dates of publication. | 


In the present: case, at does not appear whether the register fol- 


lowed the new rules in granting leave to publish. The record does _ 


| xt show whether the affidavit upon which said order was based 
| “filed within thirty days after the allowance of as 
. - ee and within ten days after its execution.” 


- In any event, it is difficult to see how the entryman’s right was in > 


any way prejudiced. At most, there could be but a purely technical 
objection. The new rules had been in effect but thirteen days when 
the order for publication was entered. 


DECISIONS RELATING ‘TO THE PUBLIC LANDS. | 855 


In ‘the opinion of the Depanants is publication herein is held 


sufficient. The decision appealed from is. accordingly reversed and 
it is ordered that the case be zemanded to the local officers with 
direction to proceed to take such action as is ae by the 
record as it stands. 7 


-. WUNDERLICH v. SELVIG. 
| Decided December 14, 1911. 


SETTLEMENT PRIOR TO Survey—Act or May 14, -1880—RELATION. 

- Under the act of May 14, 1880, a. homestead entry based upon ‘settlement 
prior to survey relates back to the date of settlement. | | 

ENLARGED HOMESTEAD—SETTLEMENT Prior TO SURVEY—RELATION. 

An entry under the enlarged homestead act, based upon settlement prior to 
survey upon lands subsequently designated as subject to disposal. under 
that act, relates back only to the date fixed by the Secretary of ‘the 
Interior in making such designation, or where no specific date is fixed, 
to: the date when hg order rei the designation As received at the _ 
local office. | - 

SETTLEMENT Crarm—ENLaReED Homastaa ACT—INTERVENING SETTLER. | 
' One who made entry under section 2289, Revised Statutes, based upon sét- 
~  tlement prior to survey, for the full. amount he is entitled to take under 
that section, can not, in event the land. embraced in his entry together. 
with the surrounding Jand is subsequently designated under the enlarged 
homestead act, be permitted to enlarge his claim so as to embrace adjoin- 
ing jands, to the PrEMete of ihe rights of an intervening settler. | 


: THOMPSON, Assistant Seeretary: 


- May 5, 1909, an order designating T. 36 .N., R. 53 E. M M,, visidar 
the enlarged homestead act of February 19, 1909 (35 Stat.., 639), 
was filed in the local land office at Glasgow, Montana. At that time 
the land was unsurveyed and a plat of survey of said township: ia 


not officially filed until April 7, 1910. 


On the date of the filing oe the gigas plat of survey Henry | 
_ Selvig made homestead entry for the NW. 3 ty Seo, 3, oo township, - 
under section 2289, U.S.BS. - 7 

April 8, 1910, J ohn. Wunderlich: presented his Hamnestead: appli- 
cation under the said enlarged homestead act for the NE. 4, Sec. 4, 
and the NW. i, pee 3, said township, which application was 3 stted 


as to the NW. 4, Sec. 3, because of conflict with oe said entry of i : 


Selvig. | 
. May 2, 1910, Wunderlich filed affidavit alles element rights 


-. on the land involved in his application and residence thereon since 


August 15, 1907, and asked for a hearing to determine the respective 
rights of the sdid parties. A hearing was accordingly had and as a 
result thereof the local officers allowed the entry of Selvig to remain 
intact, and upon appeal the Commissioner of the General Land — 
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Office, by decision of March 18, 1911, affirmed the action of.the local 
officers. Appeal from the Commissioner S decision has. brought the 
case to the Department for consideration. 

- The testimony. shows that Wunderlich has been pasa upon the 
NE. 4 of section 4 with his family since the year 1907; that on. 
March 9, 1909, he posted notices on each of the four corners of the 
NW. i of section 8, with a view to claiming that quarter as addi- 
tional to his original claim under the enlarged homestead act, and it 
appears that he performed some little work thereon such as putting 
up stakes at the corners of said quarter. section and digging some 
rocks from said tract; that on May 4, 1909, Selvig went, upon said 


NW. 4, Sec. 3, and established sottlement. thereon, 
It appears that the order of designation under the snlaceea act 


was signed by the Secretary of the Interior on April 28, 1909, but — 
same was not received in the local land office until May 5, , 1909, as 
' above stated. Section 2 of the instructions of March 25, 1909 (37 | 

iL. D., 546), under the said enlarged homestead act, provided that — 

desi mnations thereunder should not be effective until received 1 in the 
| local land office. | | 
The act of May 14, 1880 (a Stat., 140), permits settlement on 
-unsurveyed lands with intention of ne the same under the 
homestead laws, and upon survey and entry the rights of such. entry- 
man relate back to the date of settlement. Rights under the enlarged 
- homestead act may be initiated by settlement upon surveyed or un- 
surveyed lands, but no rights can be acquired thereunder until the 
_ date fixed by the Secretary under the designation of the lands as of — 
the character subject to disposal under the said act. Unless some — 
specific date is fixed, as is usual in recent designation | orders, the 


designation is effective only from the date when the order is received _ 


in the local land office. In this case it appears that no specific date 
was set for the taking effect of the designation, and therefore the | 
lands were not subject to any claim under said act oo the. receipt 
of the order in the local office. | 


‘It will be observed that the claim of Selvig 1g so under the 


enlarged act but under section 2289, U. S. R. S. The land in con- 


. troversy was subject to settlement. for a homestead claim. under that 


section at the time he made settlement thereon, but.it was not subject — 

to settlement for a claim under the salareed: act. Therefore the | 
prior settlement claim of Wunderlich under the enlarged act was 
ineffective to prevent the settlement claim of Selvig from aboeng 


under section 2289, R. 8S. 


‘Wunderlich was. residing upon the NE. 3 1 of easton 4, with his: | 
family, and was claiming that quarter ean This was all that. 
he was entitled to hold under section 2289, R.'S. After the enact- . 
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ment of the enlarged. homestead law he attempted to enlarge his _ 
claitn. by posting notice on the adjoining quarter, the said NW. 4 to 


- Sec. 8. But this could not: have been done legally until May 5, 1909; 
— when die designation: became effective, and prior | thereto Selvig had 7 
legally settled thereon. | 


Accordingly the decision appealed from i is affirmed. 
BLAIR v. JONES, 
Decided December 16, 1911. 


: nlc -Oniontony TO Hviexce-—Morrow. TO. DISMISS. | 2 a 
Objections by. contestee to evidence on behalf of contestant on the ground 
that it -is incompetent, irrelevant and immaterial, are waived by a sub- 
sequent motion to dismiss by the contestee on the ground that the evidence 
submitted ‘by contestant is insufficient to sustain the contest. : 
PRactice—Morion TO DIsMISS—RiIcHT- To- THEREAFTER SUBMIT. HVIDENCE, 

Upon denial of a motion to dismiss a contest for want of sufficient evidence to 
sustain the’ charge, the entry should not be canceled without affording con- 
testee an opportunity to submit evidence in support of the entry. 

PRACTICE—-MOTION TO. DismMIss—DIscBETION oF Locan OFFICERS. . 

The allowance or denial of a motion to disiniss a contest on the ground of 
insufficiency of the evidence to sustain the charge is a matter resting in the 
sound ‘discretion of the local officers | under all the facts and circumstances 
of the case. : 


THomrson, Assistant Seoretary ’ | : 
Appeal is filed by James Blair from decision of May 22, 1911, of 
the Commissioner of the General Laiid Office reversing the action of 
the local officers and dismissing said Blair’s contest against the home- 

stead entry, made October 12, 1909, by Mary E. Jones, for the E. 4 
_ E.4, Sec 7, T. 37S. BR. 7 E. , Lakeview, Oregon, land district, based 
. upon her’ application filed September 22, 1909, alleging that her hus-— 
. band John L. Jones’ settled on these. jenda J uly. 1, 1903, and ‘resided 
thereon continuously to his death, February 4, 1907, and that she has | 
so resided thereon since, — 
These lands were withdrawn Ja anuary 28, 1908, ace the act of 
June 17, 1902 (32 Stat., 388), for reelanation use i the Government, | 
and by order of restoration of March 23, 1910, were opened to settle- 
ment July 2, and to entry August 1, 1910. Said lands were unsur- 
veyed up to September 15, 1909, when approved survey plat was filed.” 
 Blair’s contest affidavit filed August 1, 1910, charged noncom- — 
 pliance with law as to residence, cultivation and improvements. by : 
said Jolin L. Jones up to his death, and as to cultivation and i improve-_ 
- ments by said Mary E. Jones since, and as to residence by her up to 


July 17, 1910, and that she had abandoned said entry for a year prior — | 


to initiation of contest and had made her home aie e that period 
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in Aetna ‘Oregon. Hearing was duly had October 10, 1910, ‘both. | 


7 parties appearing with counsel. Upon the conclusion of the: con- 


-testant’s testimony - the contestee moved to dismiss the contest and 
_ presented no testimony in defense. The local officers found that said. 
Mary E. Jones had abandoned said entry for more than six months 
and recommended cancellation of the entry. The Commissioner on 
appeal found that she has resided on said land since July 18, 1910, _ 
and held that she thereby cured her prior default, and that, while 
_ said entry was improperly allowed because of said withdrawal then 
_ embracing these lands, it should be held intact in view of. the revoca- 
tion of said withdrawal and the filing of said contest affidavit. 

In September, 1911, the Department heard oral argument in this 
case and upon consideration of the case held, on September 20, 1911: 

This entry was erroneously allowed, because of the subsisting -withdrawal 
then embracing said lands, and whether it should now be held intact, in view - 
of the revocation of said withdrawal, is.a matter resting in the discretion of 
the Department. ‘The entrywoman cannot claim it as of legal right, and there 
being no showing by her as to grounds for equitable consideration in her favor 
she should be afforded opportunity to make such. showing before final action in 
the premises. 

The case is therefore remanded with direction that she be given. opportunity 
to file within thirty days from notice hereof her affidavit corroborated under 
oath by two credible witnesses setting forth the facts as to her compliance with 
law under her alleged settlement and entry 5 after which the case. will be 
returned to the Department: | | . 

Pursuant to the Department’s direction there has been filed the 
corroborated affidavit of said Mary E. Jones, setting forth the estab- 
lishment of residence on these lands:by said John L. Jones July 1, 
1908, in a house then built and furnished by him, that he lived there 
with his family continuously up to his death by drowning February 
4, 1907 except for occasional absences while he was at work, his wife 
or some of his children remaining upon the land; that he made some 
improvements upon said land each year after settlement, and that | 
said Mary E. Jones, since his death, leaving her with nine children, 
maintained her home upon this land with occasional absences while - 
she was employed in earning a living up to July 1, 1910, when she 
— brought several of her children to Klamath Falls, Oregon, because 
of their sickness and returned to the land July 18, 1910, since which 
date she had remained there and cultivated a, dene in that year for 


-. the support of her family. . 


Both the Commissioner in the ieceian appealed from and the 
‘Department in its decision of September 20, 1911, held that the testi- — 
mony presented by the contestant herein tends to show entire noncom- 
pliance with law both by said John L. Jones up to his death, and | 
said Mary E. Jones up to July 18, 1910, and that said Blair ‘cottled a 
on these saber apparently. in good faith, on J aly 2, 1910, under and 
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conta to cane published. order opening said lands to. settlement - 
on that day. 


It was. stipulated at the hearing that any sence as to said lands 


_ prior to the filing of this homestead application shall be considered 
as excepted to by the contestee | on obj ection. as incompetent, irrelevant 
_ and immaterial. : | 


_. The contestee’s motion to diamiss upon “the contestant’s testimony _ 
waived her objection to the admission of testimony as to her and her 
- husband’s alleged nonresidence on these lands prior to her entry. 


_ Suydam ». Wilhamson et al. (20 EON 427, 435; 6 ange oe PL. 
and. Pr. , 445). : 

The local officers committed ‘sisteatle error in holding this cae 
for cancellation after, in effect, denying said motion to dismiss, 
without first allowing the contestee opportunity to present. testimony 
_ in her behalf, if she desired to do so. Lein v. Botton-(13 L. D., 40). 
This motion to.dismiss is in the nature of a demurrer to ey dence | 
_ The allowance or- denial, however, of a demurrer to evidence is a 
matter resting in the discretion of the court under all the facts and 
circumstances of the case. And the Supreme Court of the United 
States stated in the case of Young v. Black (7 Cranch, 565), that— 


It ought never to be admitted where the party demurring refuses to admit 
the facts which the other side attempts to prove; and it would be as little justi- 


- fiable where he offers: contradictory ees or attempts to establish incon- - 4 


_ sistent propo sitions. 


| The Department i 18 sugncel upon the enawiib made at the hear- 

- ing and the countershowing made by Mary K. Jones in response to. 
the Department’s call upon her, that her motion to dismiss should 
not be allowed even were the points raised in said motion well taken, 


which the Department does not decide. As held by the Department. - | 


in said decision of September 20, 1911, whether this entry should be 


_ held intact, its allowance being erroneous, is a matter resting in the 


discretion of the he aie and the e entrywoman: cannot claim it 
as of legal right. ~ . | iy he 
' - Upon the showing made by Blair, that the. entrywoman - was in 
default after her entry and did not live on said land until after his . 
settlement thereon, it would appear that her residence on the land 
beginning July 18, 1910, was induced by such settlement and claim 
by him, premonitory ot his contest, rather than by any bona fide 


previous desire on her part to make hee home on these lands. Under 
such circumstances her default was not cured. Marsh v. Hughes _ 


(22 L. D., 581). And her entry -being erroneously allowed, no. 
- Teason ald appear, under such circumstances, why it should now 


~ be held intact in the face of Blair’s settlement made 3 in actual ee _ 
faith, . | 
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If, however, there was. a bona fide establishment of residence on 


~ these lands by John L. Jones, as alleged, and a consistent nhainte- 


nance of such residence thereafter and full compliance with law, as — 
evidently claimed by Mary E. Jones, the fact that the allowance of 
her entry was erroneous and that Blair had settled on the lands in > 
good faith should not prevent holding the entry intact. Nor should 
her motion to dismiss the contest and her appeal herein based upon 
the error of the local officers above stated, such motion not being _ 
allowed by the Department, as above held, prejudice her substantial: , 
rights in the premises, under the assumed circumstances. | 
The Department is unable to decide this case upon the record, and 
further hearing, after due notice to all interested parties, is hereby 
. directed for the presentation of. testimony by Mary E. Jones in de- 
fence of her entry and such rebuttal testimony as Blair may desire 
to present, whereupon the case should be further adjudicated. | 
The case is remanded for action nocdedingly. na 


SANTA FE ; PACIFIC R. R. Co. ET AL. 


Decided neionoe 18, 1911. 


Forest LIEv SmLEoTIONS—SANTA FE Pacirie ConTRACTS. 

Lands covered by the special contracts entered into by the United States and 
the Santa Fe Pacific Railroad Company, whereby that company conveyed 
to the government certain lands within the San Francisco Mountains forest 
reserve as basis for lieu selections under the acts of June 4, 1897, and June 

6, 1900, ‘are not subject to the repealing provisions of the act of March 8, 

- 1905, or the restrictions contained in the proviso thereto, but may, in the 

| absence of other objection and upon compliance with the terms and pro- 
_. yigsions of the contracts, be made the basis for Tieu selections. 


Teoirs0N, Assistant Secretary: 
The Santa Fe Pacific Railroad eee Joseph W. Gregory, | 
attorney in fact, and M. ‘A. Mitchell, intervener, have appealed from 
decision of the Commissioner of the General Land Office of June 17, 
1911, holding for cancellation’ a selection of the Santa Fe Pacific 
Railroad Company - for the W. 4 NW. 4 and W. 4 SW. 4, See. 26, 
—T..10 N., R. 28 E., Walla ‘Walla, Washington, Jand district. | | 
The facts material. to. the disposition of the case appear from the 
coord as follows: By deed dated May 27, 1908, acknowledged August 
6 and 8, 1903, and recorded in the. récords of Coconino County, 
Arizona, October 1, 1903, the Santa Fe Pacific Railroad Company 


| ' conveyed to the United States as basis for lieu selection under the 
~ acts of Congress approved June 4, 1897 (80. Stat., 36), and June 6, 


1900 (31 Stat., 614), the SW. 4, Sec. 23, T.20N, R1E,G& 
SS. R. M., jaclided within the limits cf the San Francises Mountains au 
| forest eonerye: Arizona. December 17, 1903, the company, by George 


DECISIONS RELATING TO THE PUBLIC LANDS. | _ 3861 


Richey, ioe in fact, filed forest ek selection 8698 in the Rose- | 
burg, pee land office for the W. $ SW. 4, SE. 4 SW. 4, and SW. + 


- SE. 4, Sec. 10, T. 35 S., R. 13 W. Ww. M. in Tei of ‘the chore. 


described base. The selected land. being within 6 miles of record 
_ mining claims, the Commissioner of the General Land Office on — 
October 4, 1910, under existing regulations, required publication of 
' notice of selection. December 17, 1904, the local office reported ‘that 
notice was given to the agent Richey at Bellingham, Washington, and 
‘that no action had been taken. J anuary 14, 1905, the Commissioner — 
directed further notice to be given to Richey at. Whatcom, Washing- 
ton, his record address. J anuary 16, 1906, the local land office re- | 
notified Richey at Whatcom by registered midil, and the notice was 
returned unclaimed. December 30, 1907, the Ceca canceled 
the 'selection for default. J anuary 13, 1908, Frank J. Smith applied 
to enter the selected land under the uber and stone act of June 3, 


1878. July 9, 1908, Richéy appeared and asked reinstatement of 7” 


his selection, allesing: that he had paid taxes on the land for four 
years, and that: the notice requiring publication had never been | 
received by him. September 4, 1908, the Commissioner denied: rein- 
_ statement of the selection 8698 because of thie intervening application 
to enter of Smith. December 2, 1908, Richey appealed from said 
decision, but on December 28, 1908, dismissed his. appeal, and the — 
— case was closed.: _ 
On March. 18, 1911, the Casts Fe Pacific Railroad Oeapeny: by — 
Joseph W. Grepory,. attoriiey in fact, filed selection in the local land 
| office under the acts of June 4, 1897, and. June 6, 1900, supra, assign- 
ing as a -basis therefor the said SW. 4, Sec. 23, se 20 N., R.1-E.. - 
June 17, 1911, the Commissioner held the beleeion for saneellation | 
because. the same base had been used in selection No. 8698, which 
selection he found had been canceled through thé fault of the selector i 
on account of his failure to comply with the requirement as to publi- — 


cation. Because of: this default the Commissioner’s decision found 


that the act of March 3, 1905 (33 Stat., 1264), bars the use of the Bm 
SW. 4 1. Sec. 23, as basis for another solaction.. 2 

The appeal alleges error, first, in holding that. the Sadieellacais of i‘ 
selection 8698 was the fault of the selector, and second, in failing 
to hold the land offered to be an available base because of that por-. 

tion of the act of March 3, 1905, supra, which provides that— | 
- the validity | of contracts entered into by the Secretary of the Interior prior to 
the passage of this act shalt hot be impaired. 

The requirement of publication under instrictions SE J Fuly %, 1902 
(31 L. D., 372), made by, the Commissioner in the matter of selection | 


— 8698 was “ proper one. Notice thereof was.given to the duly author- — . 


ized agent of the selector at his record post-office address, and he 


a 
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| failad to Pee therewith. The cancellation of said selection was 
therefore regular and proper. An application by another to enter the 
_ selected land having intervened, the subsequently presented applica- 
- tion for reinstatement was properly denied, and furthermore the 
selector acquiesced therein by the dismissal of his appeal. It is there- 
fore held that the first ground of appeal constitutes no reason, for. 
reversal of the Commissioner’s decision. — he 
_ The SW. 4, Sec. 23, T. 20 N., R. 1. E., acquired by the Santa Fe | 
Pacific Railroad Conpany asa eae of its grant and within the limits 
_of the San Francisco Mountains Forest Reserve, was one of the tracts 
- included in the so-called contracts or agreements between the Secre- 
tary of the Interior and the Santa Fe Pacific Railroad Company, 
being designated as a proper basis for an “unrestricted” selection. — 
‘The act of March 3, 1905, supra, which repealed the forest lieu selec~ 
tion acts of 1897 and 1900, in terms excepted from its repealing pro- 
vision this and other tracts Sceapyine a similar status by providing 
that— | — 
the validity of contracts entered into by the Secretary of the Interior prior to 
the passage of this act shall not be impaired. _ 

The acts of June 4, 1897, and June 6, 1900, supra, contained no 
inhibition against the use of lands in forest reserves surrendered as a 
basis for a lieu selection whether the first selection made failed be- 
cause of the fault of selector or otherwise. The repealing act of 
March 8, 1905, however, contains a proviso authorizing a second 
selection upon the same base where the original selection failed for 
any reason not the fault of the party making the same. Where selec- 
tions failed through the fault. of the selector the base is no longer 
_ subject to be used for another selection, W. E. Moses Land Scrip 
and Realty Company (34 L. D., 458). 

Those lands made the sibiset of contracts between the Secretary 
of the Interior and the Santa Fe Pacific Railroad ,Company and 
others recognized in the act of March 8, 1905, however, constitute 
an exception to the general rule above stated, and lands surrendered 
under the terms of those contracts, although not made the basis of a 
selection prior to the passage of the repealing act, are and have been 
recognized as a proper basis for lieu selection. Instructions (83 
LL. D., 558). The proviso to the act above mentioned relates to the 

eepculine portion of the act and not to the clause thereof excepting — 
from the effect of the repeal the lands covered by the contracts men- 
_ tioned. It would be illogical to apply the terms of the proviso to. 

- gelections based upon forest lands covered by said contracts where 
the original selection has failed through any cause, fraud excepted, — 
and to continue to recognize the contracts as.to those lands not hereto- 
fore offered. as a base.. The elimination of private holdings from 
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satel forests was the basic reason for the enactment of the inca 


selection acts of 1897 and 1900. Conditions peculiar to the San Fran- | 


7 cisco Mountains Forest Reserve and other reserves induced the special _ 
contracts executed by the Secretary of the Interior and recognized — 
- and excepted from the repealing provisions of the act of March 3, 


_. 1905. ‘These lands constitute a class distinct and separate from siher 


lands offered or heretofore offered as a basis for lieu selection. They 
were so recognized by Congress in the repealing” act. It is therefore | 


held that lands covered by the contracts in question are not subject 
to the repealing provisions of the act of March 8, 1905, or to the 
restrictions contained in the proviso thereto, but may, in the absence : 


_of other objection and upon compliance with the terms and provisions. 
of the contracts, be made the basis of lieu selections. The decision 
is therefore reversed, and the selection returned for further con- 
sideration. | 


ISOLATED TRACTS—SECTION 2455, REVISED STATUTES, AS 
AMENDED BY ACT OF J UNE an 1906. | 


Crourar. ma 


‘DerarrMent or THE INTERIOR, « 
| | GeneraL Lanp OFFice, 
Washington, D. C., Sonuary 19, 1912. 
Reneeen and ee. United States Land Offices. 


Sirs: The sale of isolated tracts of public lands outside of the area - 
in the State of Nebraska described in the act of March 2, 1907 (34 


- Stats., 1224), is authorized by the provisions of the act of June 27, 


1906 (34 Stats., 517), amending section 2455 of the Revised Statutes. 
me ey Applications to have isolated tracts ordered into market must 
be filed with the register and receiver of the local land office in the © 
district wherein the lands are situated. : 


—@Q. Applicants must show by their affidavits, Sorecher ated by at 


least two witnesses, that the land contains no salines, coal, or other 

minerals; the amount, kind, and value of timber or stone thereon, if 
any; whether the land is occupied, and if so the nature of the occu- — 
pancy; for what purpose the land is chiefly valuable; why it is 
desired that same be sold; that applicant. desires to puEchnes the 
land for his own caaiedual use and actual occupation and not for 
: speculative purposes, and that he has not heretofore purchased, under 


section 2455, Revised Statutes, or the amendments thereto, isolated 


tracts, the area of which, when added to the area now applied for, 
will exceed approximately 160 acres; and that he is a. citizen of ihe | 
United States, o or has declared he intention to become such, ° If | 


ra 
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applicant has heretofore purchased lands under the provisions: of the : 
acts relating to isolated tracts, same must be described in the appli- 


cation by subdivision, section, township, and range. = 


3. The affidavits of applicants to have isolated tracts ordered into 
market, and of their corroborating witnesses, may be executed before 


any officer having a seal and authorized to administer oaths in the 


county or land district in which the tracts described in the applica: i 


tions are situated. 


4, The officer before whom sath affidavits are executed will cause | 


aa: applicant and.his witnesses to fully answer the questions con- 


tained upon the accompanying form and, after the answers ‘to the 
questions therein contained ae been reduced to: mine to sign and 


. swear to same before him. - 


5. No sale will be authorized upon the aiplication ofa "person wie 
has purchased under section 2455, Revised Statutes, or the amend-. 
ments thereto, any lands, the area a which, when added to the area | 
upphed for, shall exceed approximately 160 acres. . 

. 6, Only one tract may be included in an application for sale, and 
no tract exceeding approximately 160 acres in area will be ordered 


into the market. 


7. No tract of land will be deemed cecintad and opdened) into the 
market unless, at the time application 1s filed, the said tract has been 
subject. to homestead entry for at least two years after the surround- 
ing lands have been entered, filed upon, or sold by the Government, 
except in cases wheré some extraordinary reason is advanced suffi- 


cient, in the opinion of the Commissioner of the General Land Office, 


to warrant waiving this restriction. 7 

8. The local officers will on receipt of applications fete same upon 
the tract books of their office, and if the applications are not properly — 
executed,.or not-corroborated, they will reject the same subject to the 


‘right of appeal. Applications found to be properly executed and — 


cc reboreicd will be disposed of as follows: (1) If all, or any por- 


tion, of the land applied for is not subject to disposition under the - 
provisions of paragraph 7, or by reason of some prior appropriation — 


of the land, the application will be forwarded to the General Land 


Office with the monthly returns, accompanied by a. report as to the 
status of the land applied for and the surrounding lands, and any 


other objection to the offering known to the local Officers. Upon 
determining what portion, if any, of the lands applied for should be 
ordered into the market, the Commissioner of the General Land 
Office will call upon the iosal officers and the Chief of Field Division — 
for the report, as next provided for, concerning the value of the land. 


(2) Tf all of the land applied for is vacant and not withdrawn or 


otherwise reserved from such disposition, and the status of the sur- 
rounding ee 1s such that a sale might properly be ordered under 


1 
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orn 4, the local officers, after noting the sppiienion on hei 
records, will promptly forward the same to the Chief of Field Divi- 
_ sion for report as to the value of the land and. any objection he may. 
wish to interpose to. the sale, and the register will make proper nota- _ 


tions on his schedule of eal numbers in the event the application: one ee 


is not returned in time to be forwarded with the returns for the — 
- month in which it is fled. Upon receipt of the application from the 
Chief of Field Division with his report thereon, the local officers will 


attach their report as to the status of the land and that surrounding, — 
the value of the land applied for, if they have any knowledge con- 
cerning the same, and any objection to the sale known to them, and 


forward the papers to the General Land Office with the returns for 7 
the current month, 

“9, An application for sale under ee instructions will not segre-_ 
gate the land from entry or other disposal, for such lands may be 
entered at any time prior to the receipt in the local land office of the 
letter authorizing the sale and its notation. of record. Should all 
of the land applied for be entered or filed upon while the application 
for sale is in the hands of the Chief of Field Division, the local 
officers will so advise him and request the return of the application 
for forwarding to the General Land Office. Likewise, should any or 
all of the land be entered or filed ‘upon while the application for sale 


:” .is pending before the General Land Office, the local officers will 80 


report by special letter. 

10. Upon. receipt of letter iether aae fies! sates the local officers 
will note. thereon the time when it was received and at once examine 
the records to see whether the tract, or any part thereof, has been 
entered. They. will note on the cae book, opposite such portion of 
the tract as is found to be clear, that sale a been. authorized, giving 
the date of the letter. Thereupon the land will be considered ug 
gated for the purpose of sale. - 3 

Tf the examination of the records gan that all of the tract, has 
been entered or filed upon, the local officers will not promulgate the - 
~~ letter. authorizing the sale, but. will. report the facts to the General - 


“Land Office, whereupon the letter authorizing the sale will be re-- | 


 voked. Ifa part of the land has been entered they will so 0 report and ia 
| proceed as provided below | as to the remainder. _— 
The local officers will prepare a notice for. publication. on the form 


_ hereinafter given, describing the land. found to be unentered, and.fix- 


ing a date for the sale, which date must be far enough i in advance to _ 
afford ample time for ‘publication of the notice, and for the affidavit | | 
of the publisher to be filed in the local land office prior to the date of - 


the sale.. The register will also designate a Newspaper as. published 


nearest to the land described in the notice. The notice will be sent 
to the a with instructions that he must ee the same at 


866 —_—*DECISIONS RELATING TO THE PUBLIC LANDS. 


his expense in the newspaper designated by the register. Payment 

for publication must be made by applicant directly to the publisher, — 
and in case the money for publication is transmitted to the receiver, 
he must.issue receipt therefor, and immediately return the money to 


-. the applicant by his official check, with instructions to arrange for | 


the publication of the notice as hereinbefore provided. , 

If on the day set for the sale the affidavit of the publisher, showing 7 
proper: ‘publication, has not been filed in the local land office, the reg- 
ister and receiver will report that fact to this olfice, and will not pro- 
ceed with the sale.: | 


11. Notice must be published once a week for five consecutive aoe 


(or thirty consecutive days, if in a daily paper) immediately prior to 


the date of sale, but a sufficient time should elapse between the date 


of last publication and date of sale to enable the affidavit of the pub- 
lisher to be filed in the local land office. The notice must be published 
in the paper designated by the register as nearest the land described 
in the application. The register and receiver will cause a similar 
notice to be posted in the local land office, such notice to remain posted 
during the entire period of publication. The publisher of the news- 
paper must file in the local land office, prior to the date fixed for the 
sale, evidence that publication has been had for the required period, 
| which evidence may consist of the affidavit of the publisher, accom- 
panied by a copy of the notice published. — 
12. At the time and place fixed for the sats the register or recelver 
- will read the notice of sale and allow all qualified persons an oppor- 
tunity to bid. Bids may be made through an agent personally — 
present at the'sale, as well as by the bidder in person. The register 
or recelver conducting the sale will keep a record showing the names 
of the bidders and the amount bid by each. Such record will be 
transmitted to this office with the other papers in the case. i 
The sale will be kept open for one hour after the time mentioned 
in the published notice. At the expiration of the hour, and after all 
bids have been offered, the local officers will declare the sale closed, 
and announce the name of the highest bidder, who will be declared 
the purchaser, and he must immediately deposit the amount bid by 
him with the receiver, and within ten days thereafter furnish evi- 
dence of citizenship, or of declaration of intention to become a citizen, 
nonmineral and nonsaline affidavit, Form 4-062, or nonsaline affi- 
davit,. Form 4—062a, as the case may require. Upon receipt of the 
proof, and payment having been made for the lands, the local officers 
will issue the proper final papers. | 
18. No lands will be sold at less than the price fixed by law, nor at | 
less than $1.25 per acre. Should any of the lands offered-be not sold, — 
the same will not be regarded as subject to private ‘entry anlees | 
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| ere in the State of Missours (act of March 2, 1889, 25 Stats., 854), 
but may again be offered for sale in the manner Herein provided. | 
14, After each offering where the lands offered are not sold, the 

local officers will report by letter to the General Land Office. No 


nce report by letter will be made when: the offering results in a sale, but 


the local officers will issue cash papers as in ordinary cash entriéa, | 
noting thereon the date of the letter authorizing the offering, and 
report the same in their current monthly returns. With the papers 
must also be forwarded the affidavit of publisher showing due ee 
cation, and the register’s certificate of pope | 
Peery respectfully, | 7 
Frep Dewnzrr, | | 
Commissioner. 
“Aeoeree Tox anuary ‘19, 1912: | 
SamvueL ADAMS, © 
Perst Cake Secretary. 


AN ACT To amend an act. sanhied “An act to amend section twenty-four hundred and 
fifty-five of the: Revised Statutes of the United. States,” approved February twenty- 
sixth, eighteen hundred and ninety-five. . 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the act of February twenty-sixth, 
eighteen hundred and ninety-five, entitled “An act to amend section twenty- 
four hundred and fifty-five of the Revised Statutes of the United States,” be, 
and the same is. hereby, amended so as to read as follows: 


~ ETt shall be lawful for the Commissioner of the General Land Office to order — - 


into market and sell, at public auction at the land office of the district in 
' which the land is situated, for not less than one dollar and twenty-five cents 
per acre, any isolated or disconnected tract or parcel of the public domain not | 
exceeding one quarter section which, in his judgment, it would be proper to 
expose for sale after at least thirty days’ notice by the land officers of the 
district in which such land may be situated: Provided, That this act shall not 
defeat any vested right which has alnea tly attached under any ce entry. 
or location.” | 
Approved, June 27, 1906 (34 Stats., 517). 


eG . * [Form 4-008B.] | . 7 
‘APPLICATION es SALE OF ISOLATED OR: DISCONNECTED. TRACTS. | 


DEPARTMENT OF THE INTERIOR, | 
UNITED STaTes LAND. OFFICE; 


Ses cea ee Pak |! een 
To the Downie sioner: of the General Land Office: 
ge a oe ie » whose post-office address es eee he eee ne eee 
Secrectfull requests 1A 32 fag 0; els ee ne nee are tae of Section. eee nee ee ; 
Township —___-____ , Range ~_-_-__-_- ; be ordered into market and sold under 


the act of, June 27, 1906 (34 Stats., 517 ), at public auction, the same having 
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_ been. subject. to Honesiena entry for at least two: years after the surrounding 
lands were entered, filed upon, or sold by the Government. 


Applicant states that a Seat te ee - 
(Insert statement that affiant is @ native-born or naturalized. citizen, or 


hag declared intention to become such, as the case may be.) 7. ee . 
citizen of the United: States; that this land contains no salines, seat or other 


minerals, and no.stone a 


; that there is 


Ree ee ne ne ee ee ae ee ae a Se ee SS SS SS 


no timber thereon except _____._. trees of [215 = ee species, ranging 

from __u.-__ inches to .-.-___ feet in diameter, and aggregating about _--_...- 

‘ feet stumpage measure, of the estimated value of $_____..___; that. the land. is 
not occupied except by -~----..-+----_---- OF ad imeicigeinetaue eens post oifice, 
who oceupies and uses it for the purpose.of ---------.------------ --; but does 
not claim the right of occupancy under any of the public-land laws: that the 
land is chiefly valuable for __---_.--___----.-___ , and that applicant desires 

to purchase same for bis own individual use and actual occupation for the - 
DUT DOSE Ob asset eS cee a : and not for speculative purposes; 


- that he has not heretofore purchased public Jands sold as isolated tracts, the 

~area of which when added to the area herein applied for will exceed approxi- 

mately 160 acres. The lands heretofore purchased by him under said act are 
described as follows: 


rood fe ces eh eae ‘etn cers Samy meh pm Sh ain nin sno rp ed SS S's W'S mw SSD Sg Ce ah mm Sm wr AND pei id sr wm cman oom Si min enim Ka cami rp GS bn Se omy pm ste 
Ce ie ee ee eee 


cs ee hy es ees ee er ES yee feet rr a ed are is es SS es ere ry fe ce ge ee rw ee arr or es cee ee ee et 


If this, request is granted applicant. agrees to have notice published at his 
expense in the newspaper. designated by the register. 
(Applicant will answer fully the following questions:) 
Question 1. Are you the owner of land. adjoining. the tract. above described? 
| te so, describe the land: by section, township, and range. | | 4 
_ Answer ets cel Nat hee eee 
Question 2. To what use do you intend. to put the isolated tract above de- 
_ seribed should you purchase same? - 4 


B12) ge OR oa ee TY ae arr ere! 
Question 3. If you are not the owner of adjoining land, do you ‘ntend to | 


reside upon or cultivate the isolated. tract? | 
F201) 13 2) tae eee RO NN a eS EY EOP ERIE REA lines se a oA RO SOA Pee el eee 
Question 4. Have you been requested by anyone to apply for the ordering. of 
the tract into market? If so, by whom? . 
AED pac Sc a ae a sh ee ee 
bg Question 5. Are you acting as agent for any person or persons or directly or 
a indirectly for or in behalf of. any. person other | than yourself In making said: 


a application? 


AGG Wete a hea ote a. 5 cartes Coe ie a 
Question 6. Do you intend to appear at the sale of said tract if ordered, and 
bid for. same? : . 


ATBWOP ss ee aes ees en cee Ses eae eet 
‘Question 7. Have you any agreement or understanding, expressed or implied, 


with. any other person or persons that you are to bid upon or purchase the land | 
for them or in their behalf, or have you agreed to absent yourself from.the sale 
_ Or refrain. from bidding SO. that they may acquire title to. the land? 

_Answelt__-_---------~---~-------~--+------- == nnn nnn enn ; ; 


es ree ee ee es re ee ee ee ee ee ce ee ee et 


(Sign here with full Christian name.) 
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We are Bexbonally acquainted with the above-named: applicant and the. land 


described by him, and the statements hereinbefore made are true to the. best: o 


of our PE rnee and belief.’ 


ee ee ee ee ee ee ee ee ce ee Se A a 


So a ee ee ee es ee ee ee oe 


(Sign here with full Christian name.) 
Se certify that the foregoing application and corroborative statement were read 


to or by the above-named applicant and witnesses, in my presence, before afiiants: - 


affixed their signatures thereto; that affiants are to me personally known (or: 
have been. satisfactorily identified before me by 22.00 2g se aay 
that I verily believe affiants to be credible persons, and the identical persons: 


hereinbefore described; that said affidavits were duly subscribed and sworn’ 


- to before me, at my once, ati_+.-----., this ers: oe day of Seven erate Sr 19_L. 


: ee ee ee a a es ree ce ee re re ee ee re ee 


(Oficial designation of a 


[Forms 4-348c¢ and 4-848¢. 1 . 
NOTICE FOR PUBLICATION—ISOLATED TRACT, 
ss _ PUBLIC LAND SALE. 


‘DEPARTMENT OF THE INrERror, 
UNITEp STATES LaND OFFICE, 


Se ee Se ee eS a SSS Se Ss SS SSS See eH 


3 et eeme ne one , 19... 
Notice is hereby given. that, as directed He the Commissioner of ene General. 
Land Office, under the provisions of the act of Congress approved June 21, . 
1906: (34 Stats., 017), pursuant to: the application of _-___-_-____-- 
Serial No. _--., we will offer at public sale to the highest bidder, but at not. 
- Jess than $___-__ per acre, at -- o’clock __ m.,.on the —-_--____-__~ _ day of 
Ras eae ae next, at this oflice, the following tract ry $M E26 (0 sca ne ae Oe a 


er rt me ee en he uA re eh es er em et Se ee ee me ee ee re ee ee ee ee ee 


0 me ce ae me co me ee am cm eo me wr os ar Sm ae a ey a er 0 ae Ray RP Ok hr J SY Se a ye a ere 7 


Any persons claiming adversely the above-described’ land are advised to file: 
their - claims or objections, on or before the time designated for sale. . 


Revister. 2p 


Receiver. tee 


——— 


"REVISED REGULATIONS UNDER THE KINKAID ACTS. - 
“Circuar. 


| -Departwenr or THE INTERIOR, 
GENERAL Lanp OFFICE, » 
| Washington, D.C. , January 19, 1922. . 
Registers and Revsve: United States Land Ofices. 
Sms: Section 7 of the act of Congress approved May 29, 1908 
(85 Stat., 465), amended section 2 of the act. of April 28, (1904. 
— 95464°—vor 40—11— 24 
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( 33 Stat., 347 ), Couns known aS the Kinkaid nee to read as 
follows: 


‘Suc. 2. That entrymen under the homestead laws of the United States within 
the territory above described who own and occupy. the lands heretofore entered 
by them may, under the provisions of this act and subject to its conditions, . 
enter other lands. contiguous to. their said homestead entry, which shall not, 
with the land so already. entered, owned, and occupied, exceed in the aggre- 
gate six hundred and forty acres; and residence continued and improvements. 
made upon the original homestead, subsequent to the making of the additional | 
entry, shall be accepted as equivalent to actual residence and improvements 
made upon the additional land so entered, but final entry shall not be allowed. 
of such additional land until five years after first entering the same, “except 
in favor of entrymen entitled to. credit fer military service.. 


This amendment did not affect sections 1 and 3 of the Kinkaid Act, 
“which read as follows :. 


Be it enacted by the Senate and House of Repr esentatives of the United States 
of Amer ica in Congress assembled, That from and after sixty days after the 
approval of this act entries made under the homestead laws in the State of 
Nebraska west and north of the following line, to-wit: Beginning at. a point 
on the boundary line between the States of South Dakota and Nebraska where — 
the first guide meridian west of the sixth pr incipal meridian strikes said bound- 
ary; thence running south along said guide. meridian. to its intersection with 
the fourth standard parallel north of the base line between the States of 
Nebraska and Kansas; thence west along said fourth standard parallel to its 
intersection with the second guide meridian west of the sixth principal me- 
ridian; thence south along said guide meridian to its inter Section with the 
third standard parallel north of the said base line; thence west along said 
third standard parallel to its intersection with the range line between ranges 
twenty-five and twenty-six west of the sixth principal meridian; thence south 
along said line to its intersection with the second standard parallel north of 
the said base line; thence west on said standard parallel to its intersection: 
with the range line between ranges thirty. and thirty-one west: thence south 
slong said line to its intersection with the boundary line petween the States of 
Nebraska and Kansas, shall not exceed in area six hundred and forty. acres, 
and shall be as nearly compact in form as- possible, and in no event over two 
miles in extreme length: Provided, That there shall be excluded from the pro- 
visions of this act such lands within the territory herein described as in the 


-- opinion of the Secretary of the Interior it may be reasonably practicable to 


irrigate under the national irrigation law, or by private enterprise; and that 
said Secretary shall, prior to the date above mentioned, designate and exclude — 
from entry under this act the lands, particularly along the North Platte River, 
which in his opinion it may be possible. to irrigate as aforesaid ; and. shall there- 
after, from time to time, open to entry under this act any of the lands so 
excluded, which, upon further investigation, he may conclude can not be prac- 
tically irrigated. in the manner aforesaid. : | 
Sec. 3. That the fees and commissions on all entries under this act shall be © 
uniformly the same as those charged under the present law for a maximum 
entry at the minimum price. That the commutation provisions of the home- 
stead law shall not apply to entries under this act, and at the time of making 
final proof the entryman must prove affirmatively that he has placed upon the 
lands entered permanent improvements of the value of not less. than $1 20 
_ per acre for each acre included in his entry; Pr OyEaed, ‘That a former’ home-_ 
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. <tead. entry shall noe hea a bar to the entry under the provisions of this act of 
_ a tract which, together with the former entry, shall not exceed 640 acres: 


Provided, That any former homestead entryman who shall be entitled to an 


additional entry under section 2 of this act shall have for ninety days after 5 
the passage of this act the preferential. right to make addtional entry as 
provided in said section. = : yd : 
All general instructions Herctorore ‘asia indore this act, and the 
instructions issued under the supplemental act of March 2, 1907 (84 
Stat., 1224), (82 L. D., 670; 34 L. D., 87, and 546; 37 L. D., 225), 


| _ hereby modified snd ee aad as follows: 


. It is directed by the law that in that portion of the State of 


oN aaa lying west and north of the line described therein, which 


was marked in red ink upon maps transmitted with said circular, 
upon and after June 28, 1904, except for such lands as might be 


thereafter and prior to said date excluded under the proviso con- — 


tained in the first section thereof, homestead entries may be made for 
and not to exceed 640 acres, che same to be in as nearly a compact 
form as possible, and 1 must not i in any event exceed 2 miles 1 in extreme 
length. _ 4 
2, Under the provisions of the ead section, a person ‘ ain within 
the described territory has made entry. prior to May 29, 1908, under 
the homestead laws of the United States, and who now owns and 
occupies the lands theretofore entered by him, and is not otherwise 
disqualified, may make an additional entry of a quantity of land con- 
tiguous to his said homestead entry, which, added to the area of the 
original entry, shall make an aggregate area not to exceed 640 acres; 
and he will not be required to reside upon the additional land so 
entered, but residence continued, and improvements made upon the 
original homestead entry subsequent to the making of the additional — 


oo entry will be accepted as equivalent to actual residence and improve- 


ments on the land covered by the additional entry. But residence 
either upon the original homestead or the additional land entered 
must be continued for the period of five years from the date of the 
additional entry, except that entrymen may claim and receive credit 
on that period for’ the length o their ey ee not exceeding 
four years. 
3. A person who has a homestead shy upon ohich final proof has 
not been submitted and who makes additional entry under the pro- 
visions of section 2 of the act, will be required to submit his final 
- proof on the original entry within the statutory period therefor, and 
_ final proof upon the additional entry must also be submitted within 
i the statutory period from date of that entry. 7 
4, Such additional entry must be for contiguous lands ani the 
tracts.embraced therein must be in as compact form as possible, and 
the extreme length of the comme entries must not in any event 
- exceed 2 miles. : : ok 
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5. In accepting: entries under this act compliance with ines require- 
A ment thereof as to compactness of form should be determined by the 

_ relative location of the vacant and unappropriated lands, rather than 
by the quality and desirability of the desired tracts. 

6. By the first proviso of section 3 any person who made.a. home- | 
stead entry either within the territory above described or elsewhere 
‘prior to his application for entry under this act, if no other dis- — 
qualification exists, will be allowed to make an additional entry for = 
a quantity of land which, added to the area of the land embraced in | 
the former entry, shall not exceed 640 acres, but residence upon and — 
cultivation of the additional land will be required to be made and 
proved as in ordinary homestead entries. But the application of one 
who has an existing entry and seeks to make an additional entry un- 
der. said proviso, can not be allowed unless he has either abandoned — 
his former entry or has so perfected his right thereto as to be under 
no further obligation to reside thereon; and his qualifying status in 
these and other respects should be clearly set. forth in his application. 

7. Under said act no bar is interposed to the making of second 
homesteads for the full area of 640 acres by parties entitled thereto — 
under existing laws, and: applications therefor will be considered — 
under the instructions of the ety laws under which they are 
made; i 
8. Upon final proof, wiiicha may be made after five years aad within 
seven years from date of entry, the entryman must prove affirmatively | 
that he has placed upon the lands entered permanent improvements — 
of the value of not less than $1.25 per acre for each acre, and such 
proof must also show residence upon and cultivation of the land for 
. the five-year period as in. ordinary homestead entries, but credit for 


military service may be claimed and given under the ‘supplemental 2 - 


act mentioned above. | 
9. In the making of final proofs the homestead-proof form. will be 


used, modified when necessary in case of additional entries: made 
under the provisions of section 2. 


10. It is provided by section 3 that the fees and commissions on all 


entries under the act shall be uniformly the same as those charged 


under the present law for a maximum entry at the minimum price, - 


viz: At the time the application is made $14, and at the time of 
making final proof $4, to be payable without regard to the area 

embraced 1 in the entry. . | | 
11. In case that the re area of the subdivisions. eclstiea 
should, upon applying the rule of approximation thereto, be found - 
to exceed in area the aggregate of 640 acres, the entryman will be 
required to pay the minimum price per acre for the excess in area. 

12. Entries under this act. are not subject to the commutation pro- 
visions of. the homestead law. 
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13. In the second proviso of section 8 entrymen who had made — 
. their entries prior to April 28, 1904, were allowed a preferential 
right for 90 days thereafter to male the additional entry allowed : 
by section 2 of the law. | 
14, The supplemental act, approved March 2, 1907 (34 Stat., 1924), 
reads as follows: | 
Be it enacted by. the ‘Senate and House of Representatives of the United ; 
- States of America ti Congress. assembled, ‘That all qualified entrymen who, | 
during the period beginning on the twenty-eighth day of April, nineteen. hun- 
‘dred and four, and ending on the twenty- eighth day of June, nineteen hundred 
_ and four, made homestead entry in the State of Nebraska within the area 
affected by an act entitled “An act to amend the homestead laws as to certain 
unappropriated and unreserved public lands. in Nebraska,” approved April — 
twenty-eighth, nineteen hundred and four, shall-be entitled to all the benefits 
of said act as. if. their entries had been made prior or subsequent to the: above- 
mentioned dates, subject to all existing rights. | 

Sec. 2, That the benefits of military service in the ATMmy - or Navy of the : 
United States granted under the homestead laws shall apply to entries made - 
under the aforesaid act, approved April twetty-eighth, nineteen hundred and 
four, and all homestead entries hereafter made.within the territory described 
in the aforesaid act shall be subject to all the provisions thereof. 

Sxo. 8, That within the territory described in said act approved April ‘ewenity: 
eighth, nineteen hundred -and four, it shall be lawful for the Secretary of the 
Interior to order into market and sell under the provisions of the laws provid- 
ing for the sale of isolated or disconnected tracts or parcels of land any isolated 
or disconnected tract not exceeding three quarter sections in area: Provided, 
That not more than thr ee quarter sections shall be sold to any one person. 


ISOLATED OR DISCONNECTED TRACTS. 


15. The sale of isolated travis within the area affected by the terms 
of this act is to be governed by the provisions of the act of June 27, 
ae (34 Stat., 517), as amended by section 3. of said act of March 
2, 1907, and. all sales shall be. made i in the manner and form herein- 

od provided: . , 
16. Applications to have fealaced tracts ordered ee market must 


be filed with the register and receiver of the local land. enee In the _ 


district wherein the lands are situated. - i 

. 1%. Applicants must show by. their affidavits, “aneuata tel at 
least two witnesses, that the land contains no salines, ‘coal, or other - 
minerals; the amount, kind, and value of timber or stone thereon, 
if any; whether the land. is occupied, and if so the nature of the © 
occupancy 3 for what purpose the land is chiefly valuable; why it is - 
desired that same be sold; that applicant. desires to purchase the ~ 
land for his own individual use and actual occupation and not for 
speculative purposes, and that he has not heretofore purchased, under — 
section 2455, Revised Statutes, or the amendments thereto, isolated 
tracts the area of which, when added to the area ‘now applied for, 
will exceed approximately 480 acres, and that he is a citizen of the 


est 
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United ne or has declared his intention to become such. If aon 
cant has heretofore purchased lands under the provisions of the acts 
relating to isolated tracts, same must be described i in the application 
_ by subdivision, section, township, and range. 

18. The affidavits of applicants to have isolated tracts ordered into. 
market, and of their corroborating witnesses, may be executed before 
any officer having a seal and authorized to administer oaths in the 


county or land district in which the tracts Cesc en in the ape 7 


- tion are situated. | 
19, The officer before whom such afidavite are ‘extouted will cause ~ 
each applicant and his witnesses to fully answer the questions con- 


tained upon the accompanying form and, after the answers to the — 
questions therein contained have been reduced to writing, to sign n and | 


swear to same before him. 

20. No sale will be authorized upon the S paecn of a. person 
who has purchased under section 2455, Revised Statutes, or the 
amendments thereto, any lands the area of which, when added to 
the area applied for, shall exceed approximately 480 acres, | 
' 21. Only one tract may be included in an application. for sale, and 
no tract exceeding approximately 480 acres In area will be ordered 
into the market. | 

22, No tract of land will be deemed ‘jeolated and ordered into the 
market unless, at the time application is filed, the said tract has 
been subject to homestead entry for at least fai years after the sur- 
rounding lands have been entered, filed upon, or sold by the Govern- 
ment, except in cases where some extraordinary reason is advanced 
sufficient, in the opinion of the Commissioner of the General Land 
Office, to warrant waiving this restriction. 

23. The local officers will on receipt of applications nets same upon 
the tract books of their office, and if the applications are not properly 
executed, or not corroborated, they will rej ect the same, subject to the 
right of appeal. ‘Applications. found to be: properly executed and 
corroborated will be disposed of as follows: 

(1) Tf all, or any portion, of the land applied for is not subject to 
disposition under the provisions of paragraph 22, or by reason of 
some prior appropriation of the land, the soplication will be for- | 
warded to the General Land Office with the monthly returns, accom- — 
panied by a report as to the status of the land applied for and the © 

surrounding. lands, and any other objection to the offering known | 
to the local officers. Upon determining what portion, if any, of the — 
Jands applied for should be ordered into the market, the Commis- 
sioner of the General Land Office will call upon the local officers and 
the Chief of Field Division for the peork as next ee for, 
ne the value of the land. | 
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(2) If all the land applied for is vacant, and not withdrawn or 
otherwise reserved from such disposition, and the status of the sur- 
rounding Jands is such that a sale might properly be ordered. under 


Be paragraph 22, the local officers, after noting the application on their 
records, will promptly forward the same to the Chief of Field Divi- 


sion for report as to the value of the land and any objection he — 
may wish to interpose to the sale, and the. register will make proper 
notations on his schedule of serial numbers in the event the applica- — 


_. ion is not returned in time to be forwarded with the returns for the _ 


month in which it.is filed. Upon receipt of the application from the. 
Chief of Field Division, with his report thereon, the local officers will 
attach their report as to the status of the land aad that surrounding, i 
the value of the land applied for if they have any knowledge con- 


cerning the same, and any objection to the sale known to them, and © 

forward the papers to cae penctel Land Office with the returns for 3 
the current month. | / 

24, An application on sale dnder these inistructions ae not. segre- 
gate the land from entry or other disposal, for such lands may be | 
entered. at any time prior to the receipt in the local land office of the 
letter authorizing the sale and its notation of record. Should all of 
the land applied for be entered or filed upon while the application 
for sale is in the hands of the Chief of Field Division, the local 
officers will so advise him and request the return of the application 
for forwarding to the General Land Office. Likewise, should any or 
all of the land be entered or filed upon while the application for sale 
is pending before the General Land One the local ollicers will so 

3 report by special letter. 

95. Upon receipt of letter authorizing the ale the focal sffioate will 
note thereon the time when it was received and at once examine the 
- records to see whether the tract, or any part thereof, has been entered. 
They will note on the tract book, opposite such portion of the tract 
as is found to be clear, that sale has been authorized, giving the date - 
of the letter, Thereupon the saa will be considered. segregated for | 
the purpose of sale. 

If the examination of the records shows that all of the tract. has 
been entered. or filed upon, the local officers will not promulgate the 
~ letter authorizing the sale, but will report: the facts to the General 
_ Land Office, whereupon the letter authorizing the sale will be revoked. - 

Ifa part of the land has been entered they will SO ‘teport and a 

_ceéd as provided below as to the remainder. | 
The local officers will prepare a notice for publication on ths fort 
‘oreinatier given, describing the land found to be unentered and — 
- fixing a date for the sale, which date must be far enough in advance - 
to afford ample time for publication of the notice and for the affidavit 
| of the publisher to be filed in the local land office prior to the date. of i 
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the sale. The register will also designate a newspaper as ibtiched 
nearest to the land described in the notice. The notice will be sent © 
to the applicant with instructions that he must publish the same at 
his expense in the newspaper designated by the register. Payment 
~ for publication must be made by applicant directly to the publisher, 
and in case the money for publication is transmitted to the receiver 
he must issue receipt therefor and immediately return the money to» 


the applicant by his official check, with instructions to arrange for 4 


the publication of the notice as hereinbetore provided. | 
Tf, on the day set forthe sale, the affidavit of the publisher, show- 


- ing proper publication, has not been filed in the local land office, the 


register and receiver will report that. fact to this ‘omice and will not 
proceed with the sale.. : 

26. Notice must be published once a eek for 5 consecutive eae 
(or 30 consecutive days, if in a daily paper) immediately prior to 
date of sale, but a sufficient time should elapse between the date of 
last publication, and date of sale to enable the affidavit. of the pub- 
lisher to be filed in the local land office. The notice must be pub- 
lished in the paper designated by the register as nearest the land 
described in the application. The register and receiver will cause a 
similar notice to be posted in the local land office; such notice to re-. 
main posted during the entire period of publication. The publisher 
of the newspaper must file in the local land office, prior to-the date 
fixed for sale, evidence that publication has been had for the required . 
‘period, which evidence may consist of the affidavit of the ere 
accompanied by copy of the notice published. : | 

27. At the time and place fixed for the sale the pemister or receiver 
will read the notice of sale, and allow all qualified_persons an oppor- 
tunity to bid. Bids may be made through an agent. personally 
present at the sale as well as by the bidder in person. The register 
or receiver conducting the sale will. keep a record showing the names 

of the bidders and the amount bid by each. Such record will be- 
transmitted to this office with the other papers in the case. | 

_ The sale willbe kept open for one hour after the time mentioned 
in the published notice. At the expiration of the hour, and after all 
bids have been offered, the local officers will declare the sale closed 
and announce the name of the highest. bidder, who will be declared 
the purchaser, and he must immediately deposit the amount bid by © 
him with the receiver, and within 10 days thereafter furnish evidence — 
of citizenship, or of declaration of intention to become a citizen, 
nonmineral and nonsaline affidavit, Form 4-062, and purchaser’ 3 
affidavit, Form 4-093. Upon receipt of the proof, and payment 
having been made for the lands, the local officers evs issue the es 7 

final Peers . | | 
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98, No lands will be sold at less than the price ies by law, nor at — 

ess than $1.25 per acre. Should any of the lands offered be not sold, — 
. the same will not be regarded as subject to private cash entry: (act 
of Mar. 2, 1889, 25 Stat., 854), but may again be offered for sale i in 
_ the manner herein, provided. 


29, After each offering where the lands offeied are not sold, the . - 


local. officers will report by letter to the. General Land Office. No 
report by letter will be made when the offering results in a sale, but 
the local officers will issue cash papers as in ordinary cash entries, — 
noting thereon the date of the letter authorizing the offering, and 

report the same in.their current monthly returns. With the papers 
must also be forwarded. the affidavit of publisher showing due pe 


Heaton, and the register’s certificate of posting. 


pe eens | Le Re a 
 Frep Dennett, Commissioner. ~ 
caepea January 19, 1912: | _—s | 

| SaMuEL ADAMS, 
a rst ee Seoretary. 


| [Form 4-008C.] 
- APPLICATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS, 


| DEPARTMENT OF THE INTERIOR, | 
Uniten States LAND OEFIcE, 


eae a See en tel i) eee 
To the Commissioner oF ‘the enerar Tone Office: : a en fee 
le a ee a a of ee 
et oe, requests that the.----------_----___-_- oo a ee ae ae oe 
of section.___-__, township_______, range_._____ , be ordered into market and 


sold under the acts of June 27, 1906 (34 Stat., 517 ), and March 2, 1907 (84. ~ 


_ Stat., 1224), at public. auction, the same having been subject to homestead entry 


- for at. least two years after the surrounding lands were entered, filed upon, or | a 


sold by the Government. Applicant states that he 


(Insert statement that affiant is a 
y native-born or naturalized citizen, or has declared intention to become such, as the case. 

may be.) 
‘citizen -of the United States: that this land contains no salines, eoal, or other 
minerals, and ‘no. stone. oo 


ee a ee ee ee ee SY me me 


POR A RE eA ree AR aR eg eae Sib rie ial eee ts ah a re el a eae te that there is no 
(State. amount and character. 7 

timber thereon except _____-_.. trees of the _.-_.___-.-_____ species, ranging. 

from ___...__ inches to _______- feet in diameter, and aggregating about eo 

feet stumpage measure, of the estimated value of {eee aes that the Jand 3 is 


not occupied except bY scl o ee ia aR ae ene ee Vee er OR cede ees 
- ‘post office, who occupies and uses it for the purpose 51 Seema 5S ol PE OE TS 
but does not claim the right of occupancy under any of the public land laws; 
that the land is chiefly. valuable for 

and that ena desires to purchase same for his own individual use and 


me a er a re ee a a res : 
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actual occupation for the purpose of -.----...-------=-.2-__-------- and not | 
for speculative purposes; that he has not heretofore purchased public lands 


sold as isolated tracts,.the area of which when added to the area herein applied — 


for will exceed approximately - 480 acres. The lands heretofore eda by 
him under said act are described as follows: beeen n= ----------- 


a a i se en ee 


If this request is granted, applicant agrees to have notice pebryied at his 
expense in the newspaper designated by the register. ae ; ; | 
(Applicant will answer fully the following questions: 
Question 1. Are you the owner of land adjoining the tract above described? 
If so, describe the land Py section, township, and PANES: 
y ANAS OR ee te  c eee eee e Boek es eens aia 
Question 2. To what use do you intend to put t the isolated tract: above de- 
scribed, should you purchase same? _ . : | f 
_ Answer Snes n eee ie Re ee Ae teat ar ee Bide ee 
- Question 3. If you are not the owner of adjoining land, do you intend to 
reside upon or cultivate the isolated tract? | 
, AUIS WOT ea oo etre Sint tees Rel A ial eats © 
Question +. Have you been requested by anyone to apply for the ordering of 
the tract into market? If so, » BY whom? | | 
WANISW OD 25 oo Ses one eae te eS SIE Se ee OR eee OE 
Question 5. Are you acting as agent for any person or persons or directly or 
indirectly for or in behalf of. any perros other than yourself in making said 
application? | | 7 
Answer ee ee 2 Se ee Rees 
Question 6. Do you intend to appear at the sale Of Said tract if ordered, and 
bid for same? Oo 
Answer fe eee Bete Pek aioe, Mice eeeeeee | 
Question 7. Have you any agreement or understanding, expressed or implied, 
with any other person or ‘persons that you are to bid upon or purchase the lands 
- for them or in their behalf, or have you agreed to absent yourself from the sale 
or refrain from bidding SO: that they EY: acquire title to the land? 
ANS wel aa senGes tee as ete nes Sno kere ere eee 


ee ad 


(Sign here with full Christian name, )o 


. We are personally eee with ine above-named applicant and the land 
‘described by him, and the-statements hereinbefore made are true to the best. of" 
our knowledge and belief. , 


en a a rt etree rss sce 


a ee Re en i rere 


‘(Sign ‘hére with. full Christian name.) 


ae eaves. that the foregoing application enn corroborative statement. were | 
_read to or by the above-named applicant and witnesses, in my presence, before — 
affiants affixed their signatures thereto; that affiants are to me i eaeeed 
known (or have been satisfactorily identified before Ine by-------.-2.--+-----+ Ly 
> that I verily believe affiants to: be credible EDereene and the 


——— 


CP. O. address.) 
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identical persons hereinbefore described; that said affidavits were. duly sub- 
scribed and sworn to before me, at my office, at———----+---+---, this_-------_- 
Gay Of 22. a ee a IO, ete 7 


a a ee ee ee ee 


SS a ere ky es es et ey 


(Official designation of officer. ) 


[Form 4— 093.1 


ISOLATED oR DISCONNECTED TRACTS, 


DEPARTMENT. OF THE INTERIOR, 
Unite States LAND OFFICE, 


te . (Male or fale ) 
being first. duly sworn, upon oath state that: my -_post- -office address is 
si ae a eases are ; that I am the purchaser [i Sees nee nee ee 
Si A es ote att, , section ....____ et oaiehiG sieteay PANSEr He sooe ei ee eee Ace 
meridian, ‘containing | dhe einies acres, in Nebraska, under the act of June 
27, 1906. (34 Stat., 517), as amended Hy section 3 of the act of March 2, 1907 
{84 Stat., ee) that pees Sean enor anne erates cs an tpt phils oR 


{Insert statement that afiant is a native-born or naturalized citizen, or. has declared in- 
tention to become such, as the case may be. _Record evidence of naturalization or declara- 
tion of intention must. be furnished.) _ 


of the United States ; that said purchase is made for my own use and benefit, 
and not, directly or indirectly, for the use and benefit of aly other person ; 
that I have not heretofore purchased under the ErOvislOne of said act, either 
directly or indirectly, any lands, PS. 62) 8 | Re RE ee ee, SC ee A 
(Give description of lands heretofore purchased under this a act, i any.) 


Bee . (Sign here with full Christian name. 
Nore. _Bery person swearing falsely to the above affidavit will be punished 


as provided by law for such offense. (See sec. 125, U. 8. Criminal Code, below. yo. | 
I. hereby certify that the foregoing affidavit was read to or by affiant in my . 


- presence before affiant affixed signature thereto; that affiant is to me personally ee 
known, (or has been satisfactorily identified before me e DY ae sage ee ec eae ee 


ca (Give full name and post- office address. ) 
andl that said affidavit was: eee subscribed and sworn to before: me, at my _ 


a ia | : (Town, county, and State.) | 
- within the: 2 2..---__.___.-i-.....-. land district, Pie cea, cotas ids dav oe 


a ee i a ee ee eee 


(Official designation of officer.) 


SEC. 125, U. s, Criminal Code. Whoever, having taken an oath before acom- — 
petent ae ‘officer, or ber son, in any ‘case in which | a ‘law of the United 
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States authorizes an oath to be administered, that he will testify, declare, . 
depose, or certify truly, or that any written testimony, declaration, deposition, 
or certificate by him subscribed is true, shall willfully and contrary to such oath - 
_ state or subscribe any material matter which he does not believe to be true, is 
guilty of perjury, aud shall be fined not more than two thousand dollars and | 
imprisoned not more than five years. : 


| {Forms 4-848 and 4-348h. ] 
NOTICE OF PUBLICATION—ISOLATED TRACT. 


PUBLIC LAND SALE. 


DEPARTMENT OF THE INTERIOR, | 
UNITED STATES LAND OFFICE, 


sc re sc ce ee i ce ee ee re es ee ee 


“Notice is oe given that, as directed by. the Commissioner of the General 
Land Office, under the provisions of the acts of Congress approved June 27, 
1906 (34 Stat., 517 )s and March 2, 1907 (34 Stat., 1224), pursuant to the appli- 


CATION OD ie eee eee nd _-, Serial No, ~---~- _---, we will offer 
at public sale to the highest bidder, but at not less than eee per acre, 
1 o’clock ___. m., on the ---.-_.--.-_----_-- day of —---- Be eee este | 


next, at this’ office, the following tract of land :___-__----_...----------------- 


ee ye mt en es es me no es mh Mm Ams Qe SD SED ESD SE SE GS NAD OO a AD END egy SS GAN PGE ED GY YM SEP gy gm SEE SEP Qu a Gp GE) GU SVT GAD demth GHEE <p GED QW SEND sah GUND GND Eu GUE gun <END gum cam 


i ee re ge ce ee re ey ce ee ee es ee ce a ar re ee ee A el ce SP Sh lS GS GD 


' Any persons claiming adversely the above- described land are advised to ‘file 
their claims or objections on or before the time designated ae sale. 


ee me ee ee ee ee ee ee ee 


re ee es ce ee ss ee ee 


Receiver... 


CALIFORNIA-NEVADA CANAL, WATER AND POWER CO. 
Decided January 19, 1912. 


Rigur. OF “Way IN NATIONAL. Forests—APPROVAL. 
The approyal by the Secretary of Agriculture of an application for right of 
way under the acts of March 3, 1891, and May 11, 1898, for a reservoir site 
_ within a forest reservation, does not pass the title to the land covered 
thereby, but is merely advisory to the Secretary of the Interior and subject 
to his paramount jurisdiction under said acts, | 
RicHtTs oF WAY IN RESERVATIONS—JURISDICTION OF SECRETARY OF reneron. 


The exercise of the jurisdiction of the Secretary of the Interior over appli- - 


cations for rights of way within reservations of the United States involves 
the exercise of more than a mere legal discretion, and he should look 
‘beyond -the mere technical sufficiency of the appligation and in broad. View 
subserve the interests of the whole people. - 


| Apams, First Assistant Secretary: : | | 
This is a motion on behalf of the California-Nevada Catal Water 
_and Power Company for rehearing in the matter of that company’s 
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| ‘ue fon ‘rights. of way under the act of March 8, 1891 (26 
Stat., 1095), as amended by the act of May 11, 1898 (30 Stat., (404), 
for certain’ reservoir sites designated as the Rhinedollar, the Tioga 7 
Lake, the Saddlebag Lake, the Gem Lake, and the Agnew Lake, — 
within the Sierra, now Mono, National Forest, Independence, land a 
district, California. | 
_. The company’s application was denied by: Jjopartnental decision of | 
‘October 2, 1911 [not reported], and the motion for rehearing racial 7 
errors of ie and fact upon the face-of the record. | _ 
The conclusions of fact upon which this decision rests are ‘not | 
complicated and uo new legal principle was announced. | 
The Commissioner of the General Land Office. had ped that 
the application in question had been examined and found to be in 
substantial conformity with the regulations, and the Acting Director 
of the United States Reclamation Service had reported that the ap- 
‘proval thereof would not interfere with any project. of that Service. 
The application had.also been referred to the Forester of the Depart- 
ment of Agriculture and had been examined by an engineer in the 
’ Forest Service, who had found that the development. of commercial 
power possibilities from an engineering standpoint in connection 
_ with the proposed rights of way would far exceed in value the alleged 
intended use for irrigation, and the Acting Secretary of Agriculture, 
basing his conclusion on this report, had, in a letter to the Secretary 
of the Interior, January 25,-1910, expressed the view that unless the 
- power proposed to be generated was to be used in aid. of the irrigation 
project, the applicant was not entitled to the benefits of the act of _ 
May 11, 1898. Subsequently, upon an additional showing made to 
_ the Forester by the applicant company, and upon a supplemental 
‘report by an engineer of the Forest Service, the Secretary-of Agri- 
_ culture, under date of March 3, 1910, made favorable recommenda- _ 
“tion, stating that upon sconsideration of the matter he was convinced 


_that while the power development theoretically possible in connection _ 


with the proposed right of way is large, such development is entirely 
uncertain and contingent; that “ the subsequent showing of facts by 
‘the applicant is. amply sufficient to overcome the conclusion that the © 
proposed rights of way are in fact sought or intended to be used for 


power purposes,” * and that if development of the power possibilities ._ 


of this region should ever be attempted the enterprise could “ be then. 
_ placed under the provisions of the act of February 15, 1901 (31 Stat., 
ies ae | 


- But as against fesse quail and soedna confusing expres _ 


sions of opinion the Director of the Geological Survey had in no | 
uncertain terms made report to the Secretary of the Interior upon 
this application, in substance that the water rights claimed by the | 
company. appear to be incomplete from an irrigation standpoint, hav- 
ing been taken out rather with a view to power development; that 
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the appleation. as mae iconteapintes the development of power as 
well as irrigation in connection with these reservoirs; that the owners 


of the reservoirs will practically control all power possibilities on 


the streams to which they are tributary; that the water supply of 
the proposed reservoirs would support a power proposition of more © 


value than any possible use of it for irrigation, and: that complete eo 


conservation of the waters of these streams by use of reservoirs for 
power, together with supplemental storage for irrigation, would 
bring in annual revenues of $363,500 from power and $169,800 from _ 
irrigation; that the market for both power and agricultural products — 
must be developed and that it does not appear that the problem of — 
developing the market would be materially greater for the one use _ 


than for the other; that the available water supply without storage 


is sufficient for the irrigation of about 13,000 acres of land and that 
me fact that a large portion of this water is not at present utilized 

“casts doubt upor the practicability of the irrigation development 
proposed.” 

Upon this state of fst and upon’ these pore the company’s 
application was rejected and approval of its maps withheld. In that 
decision it was said that the right of way applied for, if granted 
would carry with it in law the right of possession to and the control 
of a strip of land fifty feet in width around the margin of the reser- 
voirs; that according to the report of the Director of the Geological 
Survey the most valuable. power sites would be within, such grant, 
and that “the grant would, therefore, in the judgment of this De- 
partment embarrass or wholly prevent the development of the power 
possibilities of this region under any enterprise representing inter- 
ests adverse to stich grantees; ” that there is unanimity of opinion 
that these power sites are of great value; and that “the approval 
of the maps in question would authorize their development by the 
grantees thereunder as subsidiary only to the main purpose of irri- 
gation which is without doubt both in design and possibility an enter- 
prise of much less consequence than may be evolved in the develop- 
ment of the power as such under other lames,” 

And further— . | 

If it. be said that the applicant company ait, develop these properties to... 
7 their fullest extent in the event of the approval of its maps, and that the public © 
will therefore in any event get the full benefit.of such development, the sug- 
gested plan involves an admission of design to appropriate a valuable property 
under a law which does not authorize it. Property in power sites may only be 
legitimately. acquired under the act of March 3, 1891, as amended by the act of 
May 11, 1898, for subsidiary use in connection with an irrigation project, and 
the full development of this LOWS: mond be the main use with irrigation as 
| eis | 

‘Other thoughts were ‘suggested as basis for the conclusion reached, 


~ but the specifications upon the motion considered it wi not be neces- 
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: sary nes more e fully refer. to the decision. ‘The specifications of see 7 
upon the motion are in full as follows: — - : 


OL. The Honorable Secretary ered in disregarding absolutely the: instructions 
of the President of the United States. in regard to the procedure in such cases | 
as the present as Shown in circular of instructions issued October 20, 1910 (39° 
Ts 309), and at the preent time unrevoked. | : 
2. The Honorable Secretary erred in disregarding the finding of the Secretary 
of Agriculture that the granting of said application will not interfere with the 
- proper occupation of the Mono National Forest nor prevent the operation of 
_ the act of February 15, 1901, upon the lands involved. The act of March 3, 
1891, vests the authority to determine said fact in said Department of Agri- 
eulture and requires the approval of said Secretary of Agriculture, who is the 
Secretary having jurisdiction over said reservation. | 
-8. The Honorable Secretary erred in directing the applicant to awena: said 
-application to bring said application within the terms of the act of 1901 when : 
‘Such amendment would be exactly contrary to the expressed purposes of said 
applicant who has applied. for an irrigation. right of way and not for a power 
right of way, and who. has made an irrefutable showing of irrigable lands of | 
the practicability of the project and of the public benefit resulting ther efrom. 
' 4, The Honorable Secretary erred in holding that said reservoir sites are 
chiefly. valuable for power and that there is “ unanimity of opinion. that these 
power sites are of great value’ since there is absolutely no definite clear-cut. 
evidence: of any value present or remote and, on the contrary, reports of the 
‘Geological Survey and of the Engineer of the Forest Service conflict in every 


- respect and present not one particle of credible, clear or convincing evidence of _ 


any power value wich makes this. project more as for Power than for- 
irrigation. ~ . 
5. The Honorable Secretary errs in ‘the following” conclusions of fact and — 
allegations of fact or euEposruons 4 of fact, which are at a variance with. the © 
true conditions: e 
(a) “That the market for both power and agricultural ene eke must be de- 
veloped and that it does not appear that the problem of developing the market 


*“Z : would be materially greater in the one use than the other.” In other words 


that it is just as difficult and the problem is. just as great in a new country to 
establish farms and find an output for agricultural products as it is to estab- 
lish a power plant and. find a market for the power generated. | 

(b) “That the water rights do not appear to be complete from the irriga- 


_. tion standpoint: but that hae have been taken out with a view to power devel- 


opments. Pei see 

(c) “If it be said that the aoioant company will Seveibe these properties 
to their fullest: extent in the event of approval of its maps, and that the public | 
will, therefore, in any event, get the full benefit of such development, the sug- 
gested plan involves an admission of a design to appropriate a valuable property 7 
under a law which does not authorize it.” — 


.(d). “The fact that a large portion of the available water is not. at “present 
utilized casts doubt upon. the practicability of the irriagtion development Do: 
posed.” — a‘ ; a 
Sections Bie ae and nineteen of the act of March 3, 1891, Supra, 
- grant “the right of way. through the public lands and reservations | 
— of the United States” to any duly organized “ canal or ditch com-~ 
pany formed for the purpose of irrigation.” To secure the benefits 
of this act within a reservation of the United States the applicant 
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must file with the register of the land office where such land is located 


a map of its canal, ditch or reservoir. Such map “shall be subject to. 
- the approval of the Department of the Government having jurisdic- — 


tion of such reservation” but it must be approved by the Secretary 
of the Interior. The Department of Agriculture has jurisdiction over 
forest reservations for certain purposes and to the end that the right 
of way applied for may not be so located as to interfere with the 
proper occupation thereof by the Government, it is within the com- 
petency of the head of that department to approve maps of location 
therein under said act of March 3, 1891, as amended. But title does 
not pass on such approval, it being only. advisory to the Secretary of 
the Interior whose jurisdiction in the administration of the acts of 
1891 and 1898 is paramount. | . 
In the very necessities.of the case, whatever ee be said as to 
applications under said acts.for right of way upon the unreserved 

- public domain, it may not be successfully disputed that the exercise 
of this jurisdiction within a reservation of the United: States in- _ 

_ volves the exercise of more than. .a mere legal discretion. In other 
words, that discretion may and should. look beyond the technical 
sufficiency of the application and in broad view should subserve the 
interests of the whole people. The decision in question was made in 
the exercise of such discretion and the case rests upon its own facts. 
In the first place, reference being had to the specifications of error, — 
it should be here stated that the allegation that the Secretary of the 
Interior abused this discretion in directing the applicant to amend 
his application to bring it within the terms of the act of February 
15, 1901, is wholly without foundation of fact.. The Secretary made 
no such ruling: The suggestion of the Secretary of Agriculture with 
reference to bringing the project under that act as a future con- 
tingency was referred to and alleged equities of the applicant noted 
in this connection, but no direction was given and no suggestion or 
- advice made on this question, it being merely said of the case in hand 


that an approval under the act of 1891 would render it difficult, if not 


impossible, to thereafter place the enterprise under the act of 1901. 
Nor is it quite understood what is meant by the first specification of 
_ error, wherein the Secretary of the Interior is charged with having 
diasearded absolutely the instructions of the President of the United 
States in regard to the procedure in such cases, reference being had > 
to the circular of instructions issued October 20, 1910 (39 L. D., 309). 
That circular reflects the views of the President of the United States 
not only in law but.in fact as to the policy which should be adopted in 
cases of applications for rights of way under the act of March 3, 
1891, supra, as amended by the act of May 11, 1898, supra, “ where 
the primary and principal use of the right of way is sought for the 
_ purpose: of irrigation, but where there is involved a agrElopment of 
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electrical power or energy for the purpose of pumping water to lands" 
from: streams, reservoirs or wells,” and the following direction was 
oo given to the Commissioner of the General Land Office: 


: ‘You will promptly take up for consideration all such rights of way now. pend- _ 
ing in your office and, in cooperation with the Director of the Geological Survey,. 


cause a field investigation and report to be made upon each application by 2. e | 
: competent engineer of your office, or of the Survey, and thereafter transmit the _ 


entire record to the. ‘Department with the joint or separate recommendations : 
of yourself. and the Director of the Geological Survey. 

The same procedure will be followed in case of such applications hereafter 
presented. ‘In ali cases the investigation and report should cover all material 
; facts pertaining to the lands and rights applied for, including irrigation, con- 

templated and : possible, the power possibilities and whether the application is. 
for the main purpose of irrigation. 
_ This case involves a broader waediion jan was therein este ered. | 
It may be admitted, for the sake of the argument, that the present — 
Intentions of the California-N evada company are within the law and 
that its purpose is to develop only such power as would come within 
the definition of “subsidiary use,” but the fact remains that accord-. 
ing to the report. of. the Geological Survey, and in the strong con-- 
viction of the Secretary of the Interior, the granting of these rights 
of way would control the geographical situation and enable this com- 
pany, intrenched as in that event it would be, behind a perpetual 
easement, to prevent the development of this power or to postpone _ 
such development until 1 may care to embark in the commercial . 
power business.. Perpetual easements in power sites under the guise 
of irrigation are not in keeping with any well-considered public 
policy, and it is believed that such would be the necessary ee 7 
of an. approval of these maps. 7 

The Department is not greatly impressed wat the. siond speci- 
fication. It is true that the Secretary of Agriculture found that the 
granting of said application would not interfere with the proper 
occupation of the Mono National Forest nor prevent the operation 
of the act of February 15, 1901, upon the lands involved, but. this" 

‘Department must decline to aeeene the suggestion that the act of 
. March 8, 1891, vested that officer with authority to finally determine - 
the fact. of whether the approval of such, a right of way would pre-— 


vent the operation of the act of February 15, 1901. The Secretary _ 


of the Interior must determine that question or himself, and in this 
- ease he has done so in part upon suggestions. made by the Secretary - 
of Agriculture but largely upon the report of the Director of the - 
Geological Survey, based upon examination in the field, and the. ex-- 
pressions to which exception is taken and the findings of fact of — 
which complaint is made are based upon such record. These con-— 


clusions of fact are not sufficiently disputed by the record. There | 
is some confusion upon the relative value of the drainage : area. In 7 
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question in the matter of the development: for power and for irri- - 


gation and some expressions of opinion upon behalf of persons inter- 


ested in the allowance of this application, and engineers employed 
by the company as basis for showing in this behalf, but there is noth- 


ing which would have justified the Department in rej jecting the very 
precise statements made by the Director of 1 the Geological Survey. 
With reference to subdivisions “B” and “C” of specification 5, 


assigning error upon the conclusion that the water rights of this 


company do not appear to be complete from the irrigation standpoint 


but that they have been taken out with a view to power development, | 


and the suggestion that if it be said that the applicant-company-will. 


develop these properties to their fullest extent in the event of ap- 
proval of its maps and that the public would, therefore, in any event, 
‘get the full benefit-of such development na the statement in the | 
| decision “that the suggested plan involves an admission of a desire _ 


to appropriate a valuable property under a law which does not. 
authorize it,” it will be enough to say that this, as appears from the 


decision, was stated argumentatively. The Department did not hold | 


that the company’s water rights are not complete from an irrigation 
standpoint nor that it had any present or ultimate intention of devel- 


oping these properties to their fullest extent as power propositions. | 


The thought intended to be expressed by this language was merely 
that if this be so the company would still not be entitled to an 
approval of the .applications here: presented because such scheme 
involved in its last analysis the use of the right of way sought for 
‘power purposes and that such right of way would have been secured 


under a law which did not authorize it and which would have con-. 


ferred upon the grantee company a perpetual easement. agar. the 
United States. 

The company’s application fess ent aroument 1s noted but it is 
not thought that according further oral hearing would serve any 


useful purpose. The ny has already been. heard Senausvely: 


The motion 1 is denied. 


Oo 


INSTRUCTIONS. 


Desert ENTRIES WITHIN RECLAMATION Proseicts—RELINQUISHMENT OF ‘EXcess. 


A desert. entryman of lands falling within a government. reclamation project 


who seeks to secure water for the reclamation thereof from the project is 
required by section 5 of the act of June 27, 1906, as a ‘condition precedent 


to his right to water, to relinquish to the government all of the land em 


braced within his entry: in excess of 160 acres. 


First Assistant Secretary Adams to the Commissioner of the Gener al - 


Land Office, January 20, 1912. 


Wiider date of July 21, 1911, your office presented. the facts respect- ; 
ing the desert-land entry of Miles E. Pearson, covering 322.51 acres 


=_ 
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F within the Ta Grande land. district, Oregon, made September 30; 
1904, and assigned in its entirety to one John D. Rice, May 10, 1906. 

| August 16, 1905, these lands were withdrawn for irrigation purposes 
_in connection with the Umatilla project under the act of June 17, _ 
1902 (32 Stat., 388). February 28, 1911, notice issued that the project 


would be completed: and water right applications would be received. ~ 
March 22, 1911. Only one yearly proof was submitted under this 


entry. The time for submission of final proof has been several times 
extended under the act of June 27, (1906 (84 Stat., 3. 520), the last ex- 
piring March 22 191. 


July 30, 1910, Rice assigned 160 acres of tie land embraced in his — 


entry to Maggie E. Rice, his wife, which assignment was filed with — 
the Reclamation Service, and under date of June 24, 1911, the Direc- - 
tor thereof-objected to accepting a partial ee of the era 
| Jand. entry by Rice and in said letter he said: 


In the opinion of this office the statute refers to the desert land entry as an | 
entity and only 160 acres of a desert land entry can receive water by virtue of. 
section five of the above act, and that the excess lands in any desert land entry 
must of necessity be surrendered to the Government, and, instantly. thereon, the . 
lands so surrendered come within the provisions of the reclamation act, making 


such relinquished . land subject - to. entry under the . homestead act and in no .: 
other way. An assignment of such surplus land was not contemplated. by. the e 


act, and if made renders neither the land assigned entitled to water under the 
project, nor the land retained by the original entry entitled to water. 

It is because of this objection that the matter is submitted to the 
Department with request for instructions as to whether a partial as- | 
sionment can be made of a desert-land entry within a reclamation _ 
project and water furnished to ane several claimants under such | 
desert-land entry. os | : 7 

This question oe primarily. ‘the construction oe section five 
of the act of J une 2%, 1906, supra, by which it is provided: 


That. where any boiia fide desert-land.. entry has been or may be smbmcans - 


within. the exterior limits of. any land withdrawal or irrigation project under 


the act entitled “An act appropriating the receipts from the sale and disposal 


of public. lands in certain States and Territories to the construction of irrigation 
works for the reclamation of arid lands,” approved June seventeenth, Nineteen _ 
hundred and two, and the desert-land entryman has been or may be directly or . 
indirectly hindered, delayed. or prevented from making improvements or from. 


_ reclaiming the land: embraced. in any such entry by reason of such land with- - 


drawal or irrigation project, the time during which the desert-land entryman 


- has been or may be so hindered, delayed, or prevented from complying with | = 


the desert-land law shall not be computed in determining the time within which — 
such entryman has been or may be required to make improvements or reclaim 
the land embraced within any such desert-land entry : Provided, That if after . 
investigation the irrigation’ project has been or may be abandoned by the. Gov- 


ernment, time for compliance with the desert-land law by any such entryman ans 
; shall begin. to run from the date of notice of such abandonment of the project _ 


and the restoration to the public domain of the lands withdrawn in connection | 
therewith, and credit shall be allowed for all expenditures and improvements : 
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. heretofore made on any such desert-land entry of which proof has been filed ; 7 
but if the reclamation project is carried: to completion so as to make available 
a water supply for the land embraced in any such desert-land entry, the entry- | 
man shall thereupon comply with all the provisions of the aforesaid act of June — 
seventeenth, nineteen hundred and two, and shall relinquish all land embraced 
-within his desert-land. entry in excess of one hundred and sixty acres, and as. 
to such one hundred and sixty acres retained, he shall be entitled to make final 
procf and obtain patent upon compliance with the terms of payment prescribed 
in said act of June seventeenth, nineteen hundred and two, and not otherwise. 
But nothing herein contained shall be held to require a desert-land entryman 
who owhs a water right and reclaims the land embraced in his entr a to accept 
_ the conditions of said reclamation act. 
- Before proceeding with the consideration of this section it should 
be noted that the inclusion of land embraced in an existing unper- 
_ fected desert-land entry within a reclamation project in nowise affects 
the right of a desert-land claimant to perfect title to the lands entered, 
but before title could be secured it was necessary that the entryman 
show that he had expended at least $3.00 an acre in the improvement. 
of the land; that he was possessed of a sufficient water right to re- 
claim the tract entered; and that at least one-eighth of the tract had 
been actually cultivated to crops. it was by the performance of these 
things and the payment of $1.25 per acre that the right to title under 
the desert-land law was earned: 
- The irrigation system relied upon to reclaim the inne ian have, 
-as was largely the case, depended entirely upon the exertion of the 
entryman, or others in conjunction with him in its construction. The 
advent of a Government project might, as-it perhaps did in many 
instances, hinder or delay the efforts of those depending upon indi- 
vidual irrigation systems in a given locality. In recognition of this 
fact the section above quoted was intended to give relief to desert- 
land entrymen, and it was first provided that the time during which 
the desert-land entryman has been or may be hindered, delayed, or 
prevented from complying with the desert-land law should not be 
computed in determining the time within which such entryman’ has 
been or may be required to make improvements or reclaim the land 


. embraced within his desert-land entry made for lands afterwards _ 


included within the exterior limits of. an irrigation project. In so 
doing, however, it was provided that— | ig 2 


If the reclamation project is carried to completion s0 as to make available a 
water supply. for the land. embraced. in such desert-land. entry, the entryman ; 
shall thereupon comply with all the provisions of the aforesaid act of June 
seventeenth, nineteen hundred and two, and shall relinquish all land embraced 
within his desert- jland entry in excess of one hundred and sixty acres, and as to. 
such one hundred and sixty acres retained, he Shall be entitled to make final 
proof and obtain patent upon compliance with the terms of payment prescribed 
in said act of June seventeenth, nineteen hundred and two, and not otherwise. 

_ But nothing herein contained shall be held to require a desert-land entryman 
who owns a water right and reclaims the land. embraced in his a to accept 
the conditions of said reclamation act. 
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Now, what is the Pei ‘lon where the desert-land entryman does 


| not own a water right and reclaim his land under the desert-land law 


> 


but seeks to secure water in connection with his desert-land entry _ 
embraced within the exterior limits of an en Droiceey ce 


law says in such case— 


the entryman shall thereupon comply with all the provisions’ of the aforesaid af 


act of June seventeenth, nineteen hundred and two, and shall relinquish all 
land embraced within his desert- land entry in excess of one hundred and sixty _ 
acres, and as to such one hundred and sixty acres retained, he shall be entitled | 


to make final proof and obtain patent upon compliance with the terms of pay- 


ment prescribed in said act of J une seventeenth, nineteen hundred and eyo and 


not otherwise. 


That he‘ must eaeeander | relinquish, or forfeit to the Government 


all that he holds under his desert-land entry in excess of 160 acres — 


1s plain. ‘The act says “and shall nelan eal: all land... . in excess 
of one hundred and sixty acres retained.” The weed . relinquish ’ 2 
as employed in public land technology has a defined meaning and 
always runs to the United States. The laws nowhere recognize a‘ 
right to relinquish to another. To accomplish such an end the term 
always employed is “assign” and had theretofore been employed in| 
respect to desert- land entries. It is but reasonable therefore to as- 
sume that the term ‘ ‘relinquish ” Was advisedly used. | 

This was the well- defined meaning of the term long before the saacbient 
of the statute under consideration, and, under a well-established rule of con-’ 
struction, unless it is apparent that Congress intended it to have a different 
meaning, it-is: to be presumed: to have been used in its technical sense. [Haw- 
ley v. Diller, 178 U. §., 476, 487.] 

In addition, for reasons hereinafter given, no partial. assignment 
was permissible in 1906. In consideration of this relinquishment he 
is saved the expense of putting in his individual system for the 
reclamation of the land and is permitted to avail himself of the 
benefits of the Government’s scheme by merely paying the propor- | 
tionate part assessed against the entry as extended to any private . 
owner or an entryman under the reclamation act. . 7 

In this connection I note that your letter states that “a aeibek of 


partial assignments of desert-land entries afterwards included in 

| reclamation projects have been accepted. and others are pending,” and __ 

. you express the opinion that no reason is apparent why the desert- 

land entryman should be deprived of the right of assigning a part — 

of the land in his entry as they are permitted t to do under the act of 

| March 28, 1908 (35 Stat., 52). eS 
: ‘Respecting this suggestion it is sufficient to say hat the act. of 

- March 28, 1908, was passed nearly two years after the act of June 27, 

1906, and can not, therefore, furnish any good rule for construction. 

of that act, and the act of 1908 in nowise refers to or by necessary . 

, ‘implication affects the act of 1906. Prior to the passage of the act 
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of 1908, the Department, while permitting somes of deere. | 
—dand ene before submission of final proof, recognized the entry 


~" only as a unit and did not recognize assignments of a part thereof. 


_ Therefore, the act of 1906 could by no fair interpretation be con-— 
-strued as contemplating a relinquishment of cue ew desert-land 


entry through assignment of a part. 
With the understanding: the Daparanant has of this matter he 


: ae possible way of assigning or disposing of part of a desert-land 
entry within a reclamation project so that the parties might avail - 


themselves of the Government water, would be for the. desert land’ 
entryman to subject his entry to daeon into farm units according 
to the plan of the Reclamation Service for that project; whereupon, 
should he assign the several units to different persons, if qualified 
under the homestead law, such persons might relinquish their claims 
under the desert-land entry and at the same time make reclama- 
_ tion homestead entries for the several farm. units. The serious diffi- 
culty i in this scheme would be that thereby the parties might be held 
to have exhausted both their desert and homestead rights, but other- 
Wise assignments. with the benefits of a Government scheme would 
be impossible. 

You will see that the administration of the. act of 1906 is in line 
with the construction, herein given. 


ROSEBUD INDIAN LANDS—STATE SELECTIONS. 
oe INSTRUCTIONS. | 


DEPARTMENT OF THE INTERIOR, 
GeneraL Lanp Orrice, 
7 . Washington, January 22, 1912. 
REcIsTER AND ‘Ruowrvae, | heb ; _, 
Chamberlain, South Davoin 
 Srres: Section 1 of the act of May 30, 1910 (36 Stat., ieee pro- . 


vides: 


That the Secretary of the Interior be, and he is disecby. ‘wathorized and 
directed, as hereinafter provided, to sell and dispose of all that portion of the 


“Rosebud Indian Reservation, in the State of South Dakota, lying and being 
within the counties of Mellette and Washabaugh, south of the White River, 


and being described and bounded as follows: Beginning at a point on the third | 


guide meridian west where the township line between townships thirty-nine and 
- forty intersects the same, thence north along said guide meridian to the middle | 
of the channel of White River; thence west along the middle of the main — 


channel of White River to the point of intersection with the line dividing the 
Rosebud and the Pine Ridge Indian Reservations, thence south .along the 
- boundary line between said reservations to the township line separating town-. 
ships thirty-nine and forty, thence east along said township line to the place 
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of beginning, except such portions thereof.as have been or may be hereafter _ 
allotted. to the Indians, or otherwise reserved, and except lands. classified as 
timber lands: Provided, That any Indians to whom allotments have been made — 
on, the tract to be ceded, may, in case they ‘elect to do so before said lands-are — 
offered for. sale, - relinquish same aud Select allotments in lieu thereof on the | 


de diminished reservation. 


Section 8.of the act, as aiiieaded by the act of March: 3, 1911, (86 
| Stat., 1078), provides: - | | 

That sections sixteen and thirty-six of the land in each township within the . 
- traet described in section 1 of this act, shall not be subject. to entry, but shall 
be reserved for the use of the common schools and paid for by the United 
_ States at two dollars and fifty cents per acre, and the same are hereby granted — 
to the State of South Dakota for such purpose, and in case any of said sections 
or parts thereof are lost te said State by reason of allotments thereof to. any 
Indian or Indians, or otherwise, the Governor of said State, with the appreval 
of the Secretary of the Interior, is hereby authorized, within. the area de- 
. scribed in section 1 of this act or within. the said Rosebud Indian Reser vation, 
‘to locate other lands not otherwise appropriated, not exceeding two sections in 
any one township, which shall be paid for by the United States as herein pro- 
vided, in quantity equal to the loss, and such selections shall be made EDTIOE to 
the opening of such .Jands: to. settlement. 

By proclamation of the President, dated June 29, 1911, , April 1, 
1912, is designated as the first day on which entries ander the provi- | 
sions of the act may be made, and that date must be considered, for . 
the purpose of State selections, as the date of the opening of the lands 
to settlement. Section 8 of the act, as amended, provides that all 
indemnity school land selections must be made prior to that date. 

The State can not be permitted, under the provisions of the act of 
May 30, 1910, supra, to select lands classified as timber lands, and its 
right of selection is restricted to not more than two sections, or 1,280 — 
acres, in any one township within the boundaries of the Rosebud 
reservation. Both base and selected tracts must be within said res- 
ervation. Selections should be made on the forms in use for the 
selections of indemnity school lands, so modified as to indicate that — 
the applications are made under the act of May 30, 1910, as amended ~ 
by the act of March 3, 1911. Inasmuch as thes: lands have been 
examined and slassihed by the Geological Survey and reported as 
non-mineral and non-coal in character and the Indians have received 


their allotments, and that there can be no legal occupancy of the . 


lands, at this time, the requirement that non-mineral and non-occu- — 
_ pancy affidavits be filed with each list of selections is hereby waived. — 
In view of the fact that the claims to these lands by allotment are 

_record claims, and that the unallotted lands will not be subject. to 
homestead settlement during the period within which the State is 
authorized to exercise the right of selection, the requirements of pub- 
_ Jication of notice of the selections is waived, and as the tracts to be 
used as bases for selections are lost to the State by reason of allot-— 
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ments or otherwise, no certificates of the county officers, showing non- 
sale and non-encumbrance by the State of such base tracts, need be - 
furnished. 3 
Lists of the selections of the lands considered herein, scouted by 
you, will be given proper serial numbers, and will be transmitted to 
this office in special letters. Care must be taken to. place notations, 
_ showing the fact and date of transmittal, in each case, in the column 
for remarks j in the “Schedule of Serial Numbers ” for the month in 
| which the lists are accepted and transmitted. oo 
. Inclosed herewith is a list of the lands in the Rosebud reservation 
which have been allotted to the Indians; a list of the lands which 
have been classified as timber lands, and a list of the sections 16 or 
86, or parts thereof, which have been allotted to the Indians and for 
| which indemnity must be selected by the State. 
| Very vs | t,o, 
S. V. Prouprir, 
ee | Assistant Commissioner. . 
| Cine A. Tompson, | — 
| “Asstatand Seoretaty. 


FORTS BRIDGER, SANDERS, AND LARAMIE MILITARY RESERVA- 
TIONS—PURCHASE OF GRAZING LANDS. 


INSTRUCTIONS. 


- Department or THE Inrerior, 
_ GenERAL Lanp OFFIcE, 
| Mashengeon January 29, 1912. 
Raciarans AND RECEIVERS, | | a 
Cheyenne and Evanston, Wyoming. 


Sirs: Paragraph No. 2 of the instructions governing the purch ase 
of pasture and grazing lands on the abandoned Fort Bridger, Fort | 
Sanders and Fort Laramie Military Reservations, and Fort Laramie 
Wood Reservation, in Wyoming, under the act of May 31, 1902 ae | 
Stat. , 283), 1 is hereby amended to read as follows: . | 
2. Persons, desiring to avail themselves of the provisions of said act will be | 
required. to file an application describing the lands sought to be purchased, and 
to publish | notice of their intention to submit proof in support of such applica-— 


tion, as required by the act of March 3, 1879, in preemption and homestead 
eases, The application to purchase. must, in every: instance, show (a) that the 


a applicant has exercised the right of homestead entry on land within the same 


reservation, the number and date of such entry, the description of the land | 
- eovered thereby, and that such entry is still subsisting, or that he is a resident 


_ 
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and the legal owner of 160 acres therein; (b) that.the land applied for is not 
settled upon, occupied, or improved, and is not valuable for coal or mineral, 
and that it is nonsaline in character; that the land is suitable for pasture and 
grazing purposes; its location relative to sources of water supply and the causes 
_ which it is claimed render it unfit for cultivation and homestead, and that the — 
land sought to be purchased, with the land which the applicant has since August 
80, 1890, entered or acquired under the. agricultur al land zB does. not,, in the — 
aggregate, exceed 320 acres. | . 


Very pepedtully, Rag ey Frep Dennerr, 
ZZ Commissioner. 
“eipprovede | 
| Carmi A. Tompson, 
ms Assistant Secretary. 


EDITH 6. HALLEY (wow SOUTHWICK). 


- Devided Januar y él, 1912. 


‘Sumer Homnstmap—WITHpRawat—REINSTATEMENT. 


. Where the -local officers were directed. to cancel ‘upon their records a home- 7 
stead entry in the former Siletz Indian reservation, 2s the result of a con- 
test, and the contestant in pursuance thereof filed his application to enter . 
and settled upon the land, such application and settlement are sufficient 
_ to except the land from the operation of the President’s proclamation of 
_ withdrawal of July 18, 1910, under the act of June 25, 1910, notwithstand- 

ing notation of the cancellation of the former entry and ‘allowance of con- 
 testant’s application were suspended on account of proceedings in the 

_. gourts; and the entry subsequently allowed upon contestant’s application is 

valid and prevents reinstatement of the former canceled entry: under the 
act of March 4, 1911. 


| Apams, First Asséstant Secretary : 
This is a motion for rehearing by Edith G. Halley, now South- 
wick, in the matter of her petition for reinstatement under the act of 


March 4, 1911 (86 Stat., 1856), of her homestead entry for the S.4 | 


S. 4, Sec. 2, T. 10 S., R..11 W., W..M., Portland, Oregon, land district. 
Counsel has also filed a request that. the are be orally argued. 


Rule 82 of Practice, as amended November 6, 1911, permits oral argu- > 


ment, on motion, in the discretion of the Seay This matter was _ 
orally argued orhet coming before the Department on appeal, the: — 
motion for rehearing raises the same questions as then presented, | 
and the =enen scqondingiy feels that no. further oral eum | 
is necessary. 

In brief, the. faces are that ine Hailey entry was ordered peeled: 

upon the contest of Charles W. Lovegren, by the Department’s 

decision of September 21, 1909, adhered to on motion for review 
~ December 18, 1909. “December 99, 1809, the Department directed a_ 


/ . 
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suspension of action in the case until the Supreme Court of the 


District of Columbia had disposed of a bill in equity seeking to - | 


enjoin action under the decisions of September 21 and December 18. 
The suit having been dismissed March 7, 1910, the Commissioner was — 
_ directed, March 10, 1910, to cancel the entry and. to notify. the local 
officers by. telegram of eh cancellation, to make proper notation 
upon their records and notify the parties. This was accordingly 
done, the local officers advising Lovegren of his preference right of 
entry. On March 15, 1910, the Commissioner was directed to wire 
the register and receiver to suspend further action upon the telegram 
of March 11, for the reason that the litigation had been reinstated. . 
— March 17, 1910, the Commissioner was directed: that under the cir- 
_-gumstances it appeared proper that any. orders regarding the Halley 
entry should be revoked and the entry reinstated. Lovegren, after 
- receiving notice of cancellation, presented his homestead application 
for the land, March 24, 1910. This application was. suspended by 
the register aiid receiver because of the telegram of March 15, 1910. 
Lovegren, however, settled upon the land April 1, 1910. April 16, 
1910, the Commissioner advised the local officers of the Department’s 
directions of March 17,1910, reinstating the Halley entry, and they, 
April 21, 1910, rejected ‘Lovegren’s: application, from which action 
he promptly ee On July 13, 1910, the lands were withdrawn | 
from entry by proclamation of the President under the act of June 
25, 1910 (36 Stat., 847), for the purpose of classification and legisla- 
tion, the proclamation containing the following proviso: 
Provided, further, That there shall be excepted from the force and effect 
of this order of withdrawal all lands which are on this date embraced in any 
lawful homestead entry heretofore made or upon which any valid settlement 
has been made, and is at such date being maintained and perfected pursuant 
to law; but the terms of this proviso shall not continue to apply to any par- 
ticular ‘tract of land unless the entryman or settler shall continue to see . 
with. the law under which the entry or.settlement was made. | 


The suit in equity having been . dismissed, the Halley entry was 
again ordered canceled by telegram of J uly 20, 1910, and the Love- 
gren application allowed and formally made an entry of record : 
J anuary 5, 1911. 

The i under which reinstatement of iis entry is desired: does | 
‘not permit reinstatement if another entry is of record covering the | 


land when the application for reinstatement is filed. It is the con-. | 


tention here that Lovegren’s settlement being upon Jand embraced. 
in the Halley entry at the time of such settlement, the land was not 
excepted from the withdrawal, that the subsequent allowance of 
Lovegren’s-application as an entry was erroneous, and that such 
entry, therefore, is null and void and no bar to the allowance of the 
_.. Southwick application. Counsel cites, in support of his contentions, 


, 
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i a the case of Wood . Beach (156 U.S. , 548) ; McMichael v. Murphy eS 


| 197 U. S.,. at) 7 and James v. Germania Iron Co. (107 Fed. 
Rep. » 597). . 
~~~ Wood ». Beach was one of a series of three cases decided by the 


Supreme Court (Ard v. Brandon, ‘156 U. §., 587; Maddox v. Burn- _ | 


= ham, 156 U.S. » 044) which all involved the rights of homestead entry- — 
men, or settlers j in relation to a withdrawal made by the Department — 
_of lands within the indemnity limits of a railroad grant. In Ard 


_ », Brandon, the settler settled upon the land prior to the withdrawal 


and.-immediately presented his homestead application which was 
erroneously rejected by the register and receiver. . The Supreme Court 


there held that his rights were superior to such withdrawal and - 


the patentee of the railroad company. In Maddox v. Burnham, the 


- settler was a mere squatter upon the land’ with no intention. of 


entering the same at. the -time he began occupation of the tract. 
He did not present any application until after the withdrawal and 
the court held this occupation—the matter being before the passage 
of the act of 1880 (21 Stat., 141)—did not protect him against the _ 
_ intervening withdrawal. ‘In Wood v. Beach the settler entered upon 
the land after the withdrawal and the court held that such settle- 
ment conferred no rights upon him. In McMichael v. Murphy, the 
court held that’a settlement on land already covered of record by 
another entry, valid upon its face, does not give such settler any 
right in the land; notwithstanding that the first entry might sub- 
sequently be eolaal ad or ascertained to be invalid by reason of 
facts dehors the record of such entry, and that the party first. enter- 
ing after the relinquishment or cancellation had priority over. one 
attempting to enter prior to such relinquishment or cancellation. In — 
that case, one who settled upon the land covered by a formal entry 
_ prior to its cancellation, was held to be inferior in right to the first’ 
. applicant after the cancellation of the entry. In James v. Germania 

Iron Company, the court held that an entry of public land under 
the laws of the United States, whether legal or illegal, segregates it 
from the. public domain, appropriates it to private use, and with- 
draws it from sibsequent entry or acquisition until the prior entry 


is. officially canceled: and removed. There the scrip location. of a | 


certain tract of land had been ordered canceled by decision of the 


_ Department. After the decision: hut prior to notice thereof to the © 


- register and receiver and a notation of cancellation upon their rec- , 
ords, an application to enter the land was filed. . After the notice of | 
7 cancellation to the register and receiver, another party filed his ap- 


plication.. The court: there held that the application tendered after e: 


_ notice of cancellation had been given the register and receiver was 
- the first in’ right, the court holding that no rights to enter or secure © 
the entry of land covered by a prior entry can be acquired by strangers 
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to the litigation at. the: local . tnd office before the decicion of the 
invalidity of the prior entry is officially communicated to the local - 
land officers and the prior entry is canceled on the books and pat 
In their office, 

~The Department in its insertions of Seiraniber O4., ‘1910 (39 


L. D., , 230), referring to the case of United States v. Bagnell Tim- 


ber Co. (178 Fed. Rep., 795), stated that it would lay down merely 
the general. rule that. credit for residence would not. be allowed dur- 
ing the time that the land is not subject to entry by the person main- 
taining such residence, but that it would prefer to adjudicate the — 
several cases that might subsequently arise upon the material facts 
of each particular case. The case of United States v. Bagnell Tim- 
ber Company, referred to, held that a settler upon land embraced 
in the formal entry of ‘another, acquired no rights by such settle- 
- ment, although he later secured an entry and patent for the land. 

That is, the patent would relate back merely to the date of his entry 
and not to the date of his settlement. 

The present case presents material Cancion fos To abe 
cited. The Halley entry had been finally ordered canceled by the 
land department December 18, 1909; the execution of that judgment 
by means of notice to the local officers being suspended because of 
litigation instituted in the courts. However, on March 11, 1910, that | 
judgment was carried into effect, the entry was formally caneeled on 
the records of the land office, and notice of preference right issued 
to Lovegren. It is true that before Lovegren presented his appli- 
cation, the local officers were directed to suspend action on the judg- 
ment! of cancellation, due to the reinstatement of the suit in court. 
Lovegren, who had secured the cancellation of the prior entry, how- 
ever, promptly presented his application and began his settlement on 
the tract. At the time of such settlement, the Halley entry had not 
been reinstated upon the records of the lockl land office. The action 
taken by the Department in directing such reinstatement was out of 
comity to the court, no order of court having been issued to compel 
it, and was designed to preserve as far as possible the status quo 
pending the litigation as between the Government and Southwick. 
Such action, however, could not prejudice the rights of Lovegren 
who was upon the land in pursuance of a final judgment of can- 
cellation secured by him and an invitation by the Government to 
enter the tract. The reinstatement. of the Halley entry, as directed — 
. March 17, 1910, was merely for the purpose of making it possible 
to execute any decree the court might render in the litigation and 
for that purpose alone, and, upon the dismissal of the litigation, 
the reason for its reinstatement: ceased. | Accordingly, when Love: 
gren’s entry was allowed January 5, 1911, Southwick had no rights 
which were infringed Hees the matter then becoming solely be- -. 
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tween Lovegren ‘and the Government. The Department is. accord- . 
ingly of the opinion that Lovegren, who was a party in interest to — 
the proceedings resulting in the cancellation of the Halley entry, 


- when considered in connection with his application to make entry | 


of land at that time vacant upon the local land office records, made a 
-valid:settlement and thereby excepted the land in accordance with the — 
proviso of the withdrawal proclamation of July 18, 1910. | 

The motion for rehearing is accordingly denied without passing 
upon the question whether Southwick would be otherwise qualified 2 
under t the § act. of March 4; 1911, or not. 


ee) 


INSTRUCTIONS. 


etece cian Acoma: APPLICATION TO Erne. | . , 
The practice adopted in some local offices of allowing the filing of sciitigaieh: 

| Inents conditionally will no. longer pe permitted. Wereafter the filing of a 
relinquishment of an entry or claim under the public land laws will work_ 


a cancellation of the entry or claim and —_ be at once noted of record, the — 


land. being thereby cleared. 


First Assistant Secretary Adams to ‘the Commissioner oF the General | 
| Land O fice, January 31, 1912. | 


It is noticed that in many of the local land offices the sue has. 
been adopted of allowing the filing of a conditional relinquishment 
of an entry or claim, subject to the allowance of an meeeupan ye 
application for the land involved. 

Upon: careful consideration of the matter, the Depaenen’ is of 
the opinion that such practice often leads to needless litigation, and — 
does not tend to conserve good administration, and should therefore 
be discontinued. Relinquishments run to the United States alone, 
and no person can obtain any ent thereunder by the mere purchase | 
or filing of same. | 

You are accordingly requested to direct the local J land officers to 
advise all such parties that hereafter the filing of a relinguishment 
-_ of any entry or claim under the public land laws within their j juris- 


diction will be treated as absolute; the cancellation thereof at once 


noted of record; and the tract erabraced therein will be held open to | 
os eon and entry without further action. | 7 ; & 


: THOMAS M. TRIPPE. — 
Motion for rehearing of departmental decision of July 17, 1911, — 
40 L. D., 190, denied by First Assistant Secretary Adams, February 
2, ‘1912. | | 


7 
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NOTATION OF RIGHTS OF WAY ON ENTRY PAPERS, 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GeneRAL Lanp OFFices, 
7 . Menge, ra aaa a, 1912. 

Rearsrers AND Recurvers,, 

_ United States Land O fices. 

_ Srrs: Some misapprehension having arisen as to the proper con- — 
struction of departmental circulars of November 3, 1909 (38 L. D., 
284), and January 19, 1910 (38 L. D., 399), governing notation of | 
rights of way on entry papers, you are now instructed that such 
notations should be made only where your records show that the 
land involved, or some part of it, is covered by an approved appli- 
cation” for right. of way. In this connection, attention is directed 
to the decision of the United States Supreme Court in the case of 
Minneapolis, St. Paul and Sault Sainte Marie Railway Company v. 
Doughty (208 U..S., 251). Applicants to enter public lands that 
are affected by a mere pending application for right of way, should 
be verbally informed thereof, and given all necessary information 
as to the character and extent of the project embraced by the right- 
of-way application; and, further, that they must take the land sub- 
ject to whatever right may have attached thereto under the right- 
of-way application, and at the full area of the subdivisions entered, 
irrespective of the questions of priority or damages, these being 
questions for the courts to determine. 7 

Very aaa | PRED Dae 
a — Commissioner. © 
"Approved: i 7 
‘Samuet Apams, © 
Fest Assistant Sec etary. 


| RECLAMATION ENTRY—CAN CELLATION OR RELINQUISHMENT— 
| WATER RIGHT PAYMEN TS. i = 


eee inte 


DEPARTMENT OF THE. InTErr0r, 7 

| GENERAL Land Ormen | 
. W ashington, February & &, vies 
_ REGISTERS AND : Rncunvend, : | 


 Onited States Land Offices. 
Sirs: Paragraph 61 of the circular of May 31, 1910 ) (38 L. D.,- 


620), i is hereby amended to read ag follows: 


If any entry subject to the Reclamation Act of June 17, 1902 (32 Stat., 588), 
is canceled or relinquished, the payment for water-right charges already made __ 
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- and not assigned in writing to a prospective or succeeding entryman under the- 


provisions of paragraph 62 of the circular of May 31, 1910, are forfeited. All ‘ 
water-right charges which remain unpaid are canceled by the relinquishment 


or cancellation of the entry except as provided by the ‘Specific BroNisione. of ts ooh 


- public notices applicable to particular projects. 
Any person who thereafter enters the same. land must, in the sbnente of an 
assignment in. writing or. public notice to the contrary, pay the water-right : 
charges as if the land had never been previously entered. No credit will be. 
allowed in such.cases for the payment made by the prior entryman, and the — 


new entryman must pay at the time of filing his homestead application and i. 


_ water-right application, such charges for building and. operation and main- 
tenance as are rh aac as one public notice in force at the time on the particu- 
lar project. . ye OO 
vey respoottally, RR ED DENNErT, se 

. 7 Commissioner. 
: Mopeo 


Sancuer ApaMs, 
Merst Assistant Secretary. 


HOMESTEAD ENTRY—FEES FOR ‘EXCESS. OVER EIGHTY ACRES. 


-Ixsreverions. 


DEPARTMENT OF THE Inv Trerror, 
ae GeneraL Lanp Oxmon, 
| 7 Washington, D. ¢. ee 2, 1912. 
Reeisters AND RECEIVERS, 
United States Land Offices. | 
Sirs: Your attention is called to departmental icons in ine case 
of Sorli v. Berg (40 L. D., 259), which enforces section 2289, R. S., 
forbidding homestead entries by any person who is the proprietor of 
more than 160 acres, even though the excess be less than one acre... 
It. follows that. the same construction will, when applied to section - 
9290, R..S., overrule the departmental ieee: in the case of Alcide 
Guidney (3 Copp’ s Land Owner, 157), which formed the basis of the 
- present rule for the collection of a fee of only $5 where the applica- 
tion embraced less than 81 acres. This new rule will require the 
_ payment of a fee of $10 under all applieations for all homestead — 
- entries which embrace more than 80 acres, and you are, therefore, 
' directed” to. require. payments accordingly under all applications 
hereafter presented. | | : 
Very respectfully : oo Frep Danxerr, | 
- Commissioner, 
Approved: | he ha 
‘Samurn ApAMs, 
First Assistant Seeretary. 
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Decided December 18, 1911. 


KINKAID ENTRY—RECL4 MATION WwW ITHDRAWAL—ADDITION AL EINTRY. 
as ease of a homestead entry of Jands within the territory designated under 
the Kinkaid Act, made after the passage of said act, at a time when the 
. lands were embraced in a reclamation. withdrawal as irrigable lands, 


which limited the right of entry to 160 acres, the entryman, upon the | 


revocation of the withdrawal, is entitled to enlarge his entry By taking 
- . contiguous lands to make up the full area allowed De law. 


Trourson, Assistant Secretary: 
‘The controlling question in the appeals of William E. Wilson and 
Charles E. Birdsall from the decision of the General Land Office of 


November 21, 1910, holding for cancellation the homestead entries — 


made September 30, 1909, of lands in sections 5 and 6, township 24 
north, range 57 west, ana in section 33, township 25 acct range 57 
— west, Alliance, Nebr aska, under the Kinkaid Act, is whether an 
original entry made. ace the passage of said act, where the lands 
at the time of the entry were not subject to the enlarged entry, 
exhausted the right to make additional entry under said act. 
The lands in question were withdrawn May 4, 1904, as lands 


susceptible of irrigation from a reclamation project, but were restored 


to settlement August 31, 1909, and to entry September 30 thereafter 


under the general land laws. 


On the date last mentioned. William E. Wilson, Charles E. Birdsall, | 


and W. Ray Coleman applied to make additional entries under ihe 
act of April 28, 1904 (33 Stat., 547), known as the Kinkaid Act, and 
the amendatory act of may 29, 1908 (35 Stat., 8) respectively, as 
: follows: 

a Wilson made ene of the N. 4 SE. 4 and N. 4 SW. 4 on said section 
5, and NE, 4+ SE. 4 of said ie 6 as additional to original entry 
made June 19, 1908. 


Birdsall raade entry of lots 1, 2, 3, 4, 5, and the SE. 4 NW. + and 


§. 4 NE. 1 of said section 6, cad the SE. i of said section 33 as addi- 
cont to original entry funds November 20, 1908. 


Applications to make entry of some of said tracts were also made 
the same*day by W. RayeColeman, Walter R. Preston, and Sydnor > 
J. Fleenor. These applications were in conflict with the entries of — 
Wilson and Birdsall, and to some extent with each. other, but need 


not be considered as they have no bearing upon the question presented 
_ by this appeal, in view of the action taken herein. | 

At the time Wilson and Birdsall made their respective cere the 
land had been withdrawn as land susceptible of irrigation, under the 
reclamation act of June 17, 1902 (32 Stat., B88); and the area of 
entry was limited to 160 acres. a * 3 | 
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The General Land Office held Wilson’s and Birdsall’s entry for 
cancellation, for the reason that they were made subsequent to the 
Kinkaid Act, which exhausted their right, and held that said entry- 
men were thereafter disqualified from making entry of said lands. 

This appeal is controlled by the decision of the Department 1 m the © 
case of Earle F. Dunning, decided February 21, 1911, in which it was 
held that where entry was made of lands within the territory desig- 
nated in the Kinkaid Act, and said lands were, at date of alee 
embraced in a reclamation withdrawal as irrigable lands, which | 
limited the right of entry to 160 acres, the entryman did not thereby 


exhaust his right under said act, but upon the revocation of the with- 


drawal would be entitled to enlares his entry for coubevous lands to 
| the full area allowed by law. | 
The decision of the General Land Office holding the entries oe 


| Wilson and Birdsall for cancellation is. reversed, and the case 1s — eu 


remanded for further consideration and decision by that office upon 
the several conflicts. | | 


: “COALINGA HUB OIL co. 
| Decided December 20, 1911, 


peiee Location BY CoRPoRATION—AREA. 

A corporation may not lawfully embrace in a single location: under ie aac 
mining laws more than twenty acres, either in its own name or through | 
individuals acting in. its interest and for its benefit, 


THompsoy, Assistant Secretary: | 
This is an appeal by the Coalinga Hub Oil company: from the 
decision of the Commissioner of the General Land Office of Decem- 
ber 6, 1910, making certain requirements as to its mineral entry — 
No. 02095, made April 1, 1910, by and through F. M. Nevins, its 
agent, at Vea. California, a the Coalinga Hub Oil Placer, em- - 
bracing the NE. 4 of Sec. 22, T. 21S.,R.15 E.,M.D.M., application 
for patent having bean filed December 22, 1909. : 
-- Jt appears from abstract of title filed with the application that on 
August 15, 1903, eight purported oil locations of twenty acres each 
were fede of the area now applied for, as follows: by Walter Dun- 
ham of the Hub Nos. 2, 5, and:8, embracing, pha pannless hy the W. 4 


NE. 4 NE. i, the E. 4 SE. j NE. 4, and the W.4 SW.4 NE. 4 sby FM. 
< Nevins of the Hub Nos. 1, 4, and 6, embracing, respectively, the EK. 4 


_ NE. 4 NE. 4, the W. } NW. 4 NE. i, and the W. 4 SE.1 NE. 4; by. 
| Fried Bennett of the Hub No. 8, embracing the E. 4 NW. 4 NE. 3; 
and by John Bennett of the Hub No. 7, embracing the E. 4 SW. 4 
NE. 4. March 15, 1904, Dunham conveyed the ground embraced in 
” ‘the Hub Nos. 2, 5, and 8 claims to Mrs. A. Bennett, and on April 5, 
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1907, Nevins went through the form of relocating the ground em-— 
| pepe in the Hub Nos. 4 and 6 as, respectively, the Lost Dog Nos. 4 
and 6 claims. By quitclaim, dated November 2, 1908, and acknowl- 
edged November 8, 1908, Frank M. Nevins, F. Bennett, Mrs. F. 
‘Bennett, and John Bennett conveyed to the Coalinga Hub Oil Com- 
pany, the applicant herein, ‘property described as follows: 

- Placer mining claims Hub Nos. 1, 2, 8, 4, 5, 6, 7, and 8, situate in the: NE. 
of Sec. 22, T. 21 S., R.15 E, M. D. B. & M. 

This company, it appears, was organized October 22, 1908, a few 
days. prior to the above-mentioned conveyance, by W. i. Dunhan, 
Edwin H. Fallon, B: M. Bussey, I Frank M. mane and F. Bennett, 
all of Coalinga, California. | 
Ina certificate of annual labor, subscribed and sworn to Ji anuary 
93,1909, by F. Bennett, and duly recorded, it is averred ane an 
| expenditure of $800 was performed—_ 


upon the Coalinga Hub Placer Mining Claims Nos. 1 to 8, inclusive, comprising 
the NH. 4 See. 22; T. 1 S., R. 15 E., M. D. M. and M. . during the year: 
ending December 31, 1909 [8]. Such expenditure was ade by or at. the 
‘expense of Coalinga Hub Oil Company; owner of sald. claim, for the purpose of 
holding said claim. | 
November 24, 1909, the  Coalings.: Hub Pica location, embracing 
the NE. + of aid See, 92, was made, ostensibly by H. ©. Kerr, F. M. 
Nevins, J. . McCarter, W. L. Payne, George Ki. H. Satchell, J. McCain, 
John Mills, and A. J. Snow. By deed, dated November 27, 1909, 
and acknowledged December 2, 1909, this location was conveyed 
to the Coalinga Hub Oil Company, and upon that location the appli- 
cation here in question is based. As before stated, the application 
was filed by F. M. Nevins as agent of the company, his authority to 
act as such agent being certified | to by George E. H. Satchell, as 
secretary of the company.. 
The appEcwce for patent recites that prior to the date of the 
location : 3 


The said locators on or about the first re of Sepia: 1909, had dis- 
corered oil within the limits of the said claim at the depth of about 1200 — 
feet, the discovery of said oil having been first made in said well at a depth 
of 735 feet,.at which point of eee a production of ten mee per day of 
light oil was. developed yy Si data | 

That said locators and the said Coalinga Hub Oil corpeny have actually : 
caused to be expended in cash, on said mining claim in the development and 
improvement thereof, and the drilling of said oil well to a depth of 1200 feet, 
the sum of at least $15, 000. | | 


In an affidavit’ executed J. anuary 5, 1910, Nevins sl that: 


Said land is of little or no value to any purpose whatsoever, except for the 
mineral contained therein, and which has been ascertained to exist therein by 
means of the well drilled by the Coalinga Hub Oil Company at a point about. 
nine chains southwest of the northeast corner of the northwest quarter of 


said Sec. 22. 
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Evidently regarding the circumstances above disclosed as tending 
at least to cast a doubt upon the validity or bona fides of the 1909 


_ » location, the Commissioner im the decision appealed from held that: — 


If the necessary money for drilling the well above referred to was advanced: 
by claimant. company,‘ and-if location was made by its stockholders or others’ 
for its benefit, only twenty acres of the land could pr oper ly be located. 

_ The company was accordingly required “ by affidavits of its officers, 
based on personal knowledge and examination of its books,” to show: 
_ how much money was expended on said well and at what time the - 

_ same was expended, and by affidavits of each of the locators whether. 
they were stockholders or employees of the claimant company at. 
the time of making discovery and location; how much, if any, of 
his own funds each locator contributed toward: the expense of sink- — 
ing said well, and whether at time of making discovery and location’ 
they were acting directly or indirectly for claimant company. 

It appears. from the record ‘that the application for patent, the 


affidavits of posting upon the claim, of labor performed thereon, _ 


and of no known veins, and the ifidavit required by paragraph 60. 
of the Mining Regulations, were all executed December 21, 1909, 
and January 25, 1910, before one H. C. Kerr, a notary: public. a and 
for Fresno County, wherein the land is situated. In this connec-. 
tion, the company was required to show that H. C. Kerr, the locator, 
is not identical with H. C. Kerr, the notary Pupne; before whom 
these papers were executed, or to show— 7 
by affidavits of qualified officers of the company that said H. ©. Kerr was not. 
at the time of administering said oath a stockholder or otherwise beneficially 
’ interested in the claimant company. | 7 

It appearing also that the affidavit of continuous eee was 
made by W. M. Zimmerman and W. H. Steel, who are not shown to 
have been in anywise connected with the company, the latter was 
- required to “furnish new affidavit of continuous posting, in ‘the 

proper form, made by its duly authorized agent,” citing aii | 
51 of the Mining Regulations. : 

Referring to the objection of the Commissioner first. abeve. men- 
- tioned, it is, in substance and effect, urged in the appeal that it is: 
not material to the determination of the company’s rights herein, © 
who made the expenditures upon this claim, when the money was: 
expended, whether the persons named as locators were stockholders: 
or employees of the company, or otherwise interested therein at the 
date of the location, or what their respective intentions were at’ that: 
time, and hence that no substantial reason exists for requiring such 

‘matters to be disclosed. by the company or the peeone named as 

locators of the claim. - 
' The Department is unwilling to concede the soindnass of this 
contention. Section 2331 of the Revised Statutes prescribes that no__ 
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_ placer ideation made ree May, 1 1872, shall eds more dia ee | 
acres for each individual claimant, and in this regard the rights of a 


corporation do not differ from those of a natural person. (See Igo 


Bridge Extension Placer, 38 L. D., 281.) - This rule is not limited 
in its application to a case where an individual seeks in his own 
name to make a single location for an area in excess of that allowed 
“by law, but extends as well to a case where such individual procures 
others to act, either independently or in conjunction with himself, 
in the making for his benefit of a location fora larger area than he 


himself would be lawfully entitled to embrace in a single location. 


Mitchell v. Cline (24 Pac., 164); Gird v. California Oil Company 
(60 Fed., 581); Durant. ». Corbin (94 Fed., 382); Cook e¢ a. v. 
‘Kidonos et al. (164 Fed., 529) ; Nome and Sinook Company », ‘Snyder 
(187 Fed., 385). 

The location here relied upon suports to have been. wine by eight 
persons for an area not exceeding the quantity of land that that 
number of persons might lawfully appropriate by a single location. 
It appears, however, from the company’s own showing, that at or 
about the time this location was made the company was claiming the 
entire tract embraced therein under eight separate and distinct as- 
_serted locations, of twenty acres each, made in 1903 by four persons; 
that. by means of a well drilled by the company at great expense upon 
one of these claims (the Hub No. 1) oil was discovered and developed 
nearly three months prior to the date of the present location; that 
immediately after said location, and in fact two days before the 
notice thereof was recorded, the claim was conveyed to the company ~ 
by the purported locators thereof; that F., or Fried Bennett appears 


as a locator of one of said twenty- acre Hub locations, and also as . - 


one of the organizers of the applicant company to whom he conveyed 
the claim; that George E. H. Satchell, one of the persons named as 
a locator of the present Hub claim, is also the secretary of the com- . 
pany; and that I. H. Nevins appears as a locator of three of said — 
twenty-acre Hub claims, upon one of which, the Hub No. 1, the well 
was drilled; as one of the organizers of the company; and, lastly, as 
the agent of the company in the present proceeding. These facts, 
in the absence of a satisfactory explanation thereof, would, in the 
opinion of the Department, be sufficient to warrant a ieotclisin that 
the location in question was made for the exclusive benefit of the com- 
- pany, with a view to enabling it, on the basis of a single discovery, 


to obtain title not only to the Gwenty acre Hub No. 1 claim, upon 


which the discovery was made, but to the remaining seven twenty- 
acre claims as well, upon none of which, so far as the record dis- - 
closes, a discovery has been made. If such were the case, the location — 
was clearly invalid, at least to the extent of the excess in area over 
and above the twenty-acre area which the company itself might law-— 
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fully fave appropriated aician a single location. (See cases above | 
cited. ) 7 

_ The purpose “ef the Commissioner in requiring the showing obj ected . 
to by the company was evidently with a view, not only to the protec-_ 
tion of the interests of the Government, but the rights of the claim- 
ant company as well, if by such showing it should be made to appear 
that the location was in fact made in the sole interests of the locators 
named, In calling for such a showing the Commissioner was clearly 
acting in the exercise of the duty and authority conferred upon him 
by law to see that none but a valid mining location is permitted to be — 
used as the basis for a patent application. In view of the situation . 
disclosed, he was clearly entitled to be informed as to all the facts 

in the case, The requirements, therefore, to the extent of their possi- 
bility of fulfilment, will be complied. with, and in default the entry 
will be canceled as to all except. twenty-acres of the area covered 
thereby. 

Respecting the chewne required. by the Gonsniasenes as to the | 
connection of H. C. Kerr with the company at the times he admin- 
istered the several oaths in this proceeding, with a view to ascertain- 
ing whether he was then qualified to so act, it is sufficient. to say that 
in view of all the facts, the requirement was not an unreasonable one, . 
and that a compliance therewith would impose no serious burden 
upon the company. If, however, he was for the reasons suggested 
disqualified from administering any of said oaths, the defect so aris- 
ing: may now be remedied by having the faulty affidavits reverified 
before some official properly siualiiod to act. (Stock Oil Company, 
40 L. D., 198.) 

It is nied by the claimant that the affidavit of continuous posting 
upon the claim, objected to by the Commissioner because not made by 
the agent of the company, is sufficient, it being further contended 
that the regulations.do not require that such an affidavit shall be 
made by any particular person, but that one procured and filed by an 
agent of an applicant company fulfils all legal enn Sec- 
tion 2325 of the Revised Statutes provides that: 

At the expiration of the sixty day period of publication, the claimant shall | 
file has affidavit, showing that the plat and the notice have been posted in a con- 
spicuous place on the claim during such period of publication— ai 
and paragraph 51 of the Mining Regulations reaffirms this seine 
requirement. A corporation patent applicant being incapable of . 
~ executing such an affidavit, it is believed that its duly authorized. 
agent to apply for patent is, in the absence of an appropriate desig-- 
nation of any other person, its proper representative to act in that 
behalf. No other person having heen so designated to act in this case, — 


there was no error in requiring an affidavit of continuous one to - | 
. be executed by the company’s agent to be filed. 


The decision appealed from is accordingly affirmed. 
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.. ANNIE G. PARKER. 


Decided December 29, 1911. 


RECLAMATION. ‘WITHDRAWAL—ACT oF: FEBRUARY 18, 19117. 

- The provision in section 5 of the act of June 25, 1910, as amended by the act | 
of February 18, 1911, that upon relinquishment of an entry within a 
reclamation withdrawal the lands so relinquished shall-be subject to home- 
‘stead settlement and entry under the reclamation act, has reference only 

to lands covered by second form withdrawals, — has no apEneson to 

' lands withdrawn under the first form. | 

ACT OF. FEBRUARY 18,. 1911—RechamMaTION WITHDRAWAL—INVALID. ETRY. 

. The act of February 18, 1911, contemplates. only entries legally made prior 
to the act of June 25, 1910, and afterwards relinquished, and has no appli- 
cation where the former entry was one in form only and in legal contem- © 
plation a mere nulhty, having been erroneously allowed while the lands 

' were SIDES eeY im a first form vanes under the reclamation act. 


Apas. First Kets Secretary : 

Annie G. Parker has appealed from the decision of the Connie, 
sioner of the General. Land Office, rendered July 2, 1911, rejecting 
her homestead application filed April 6, 1911, for the fractional 8. 4 
SW. 4, Sec. 6, T. 7 N., R. 31 HE. W. M,, Walla Walla, Washington, 
land district. The Lind here involved: was withdrawn on December 
.22,.1905, from all forms of settlement or entry under the first form 
of withdrawal by the Secretary of the Interior in connection with 
the Yakima Irrigation Project under the provisions of the Reclama- _ 
tion Act of June 1%, 1902. (82. Stat., 388), and the withdrawal is still 
in force. | 

On Ponaien 9, 1910, the homestead entry No. 04835 of. Luella I. 
Costrove for the above mentioned land was erroneously allowed, but 
the same was relinquished by her on April 6, 1911. The application 
herein contended for was filed on the last mentioned date, and the 
applicant insists that an entry should be allowed. under the act of 
. February 18, 1911 (36 Stat., 917). | 
The said ae which acnaed section of the act of Jv une- 25, 1910 


“ Stat., 836), reads as follows: 


Sec. 5. That no entry shall be hereafter mede and no entryman shall be 
permitted to go upon lands reserved for irrigation purposes until the Secretary 
. of the Interior shall have established the unit of acreage and fixed the water. 
. charges and the date when the water can be applied and make public. announce- 
ment of the same: Provided, That where entries made prior to. June twenty- 
- fifth, nineteen hundred and ten, have been or may be. relinquished in whole or 
in part, the lands so relinquished shall’ be subject to settlement. and. entry 
under the homestead law as amended by an act entitled “An act appropriating 
the receipts from the sale and disposal of the public lands in certain States 
and Territories to the construction of irrigation works for the reclamation 
of arid lands,” approved June seventeenth, nineteen hundred and two (Thirty- 

second Statutes at Large, page three hundred and eighty-eight). -o 


i 
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In the decision appealed from, the Cémniiscioner takes the position 
that the act applies only to lands withdrawn under the second form 


of withdrawal and does not apply to lands withdrawn under the first 


form. The sole.question, therefore, in this case is one of law, to-wit: | 
the construction of the said act of February 18,1911. 
Appellant claims that the statute itself makes no dieetmniuaaon 


in lands withdrawn either under the first form or second form of 


withdrawal but uses the. general term “lands,” and, therefore, it 
was the intention of Congress to except lands withdrawn for any 


_ purpose under the original act. 


The Department, however, is of the opinion that’: a careful reading 
of the section set out above will disclose that the only logical and 


reasonable interpretation of the act justifies the decision appealed 7 


from..- It is to be noted that this section provides— 


The lands so relinquished shall be subject to settlement and entry under the 
homestead law as amended by an act.... approved JURE 17, 1902 (82 Stat., 
388). | pe ie : | 

The act referred. to is the penn reclamation act, which provides 
in section 3 that certain lands required for irrigation works shall be 
withdrawn from public entry by the Secretary and restored when 
in his judgment such lands are not required for the purposes of the 
act. This is what is known as the first form withdrawal, such as em- 
braces the land here involved. It is, therefore, evident that the sec- 
tion now being construed would not apply to first form withdrawals 
unless it was specifically so stated. Further, the section under con- 
struction clearly deals with land reserved for ‘ ‘irrigation purposes” _ 
and not land reserved for irrigation works, as the former only, being 
what was known as a second form withdrawal, was subject to entry 
under the homestead Jaws under certain pond tious | 

The said act of February 18, 1911, clearly contemplates cases where 
entries had been legally made prior to the act of June 25, 1910, and 
afterwards relinquished, and not cases where the former entry was 
one in form only, but in legal contemplation a mere nullity, as in the 
case here. It did not contemplate allowance of entries for lands 
having such status that entry thereof could not have been made, irre-_ 

spective of the act of June 25, 1910. It simply made the: latter act 
inoperative as to land which had been, prior thereto, properly ¢ en- 
tered, where such entry was subsequently relinquished. : 7 
The decision appealed from is accordingly ‘affirmed. 
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JACOB JENNE. 
Decided January 4, 1912. 


CoaL LAND WITHDRAWAL—ACT or JUNE 22, 1910—Sorpimrs’ ADDITIONAL. 
The provision in section 1 of the act of June 22, 1910, that lands withdrawn 
or classified as: coal shall be subject to entry under the homestead laws 
by actual settlers only, the desert land. law, to selection under the. Carey 
Act, and to withdrawal under the Reclamation Act, with reservatiou to 
the United States of the coal therein, does not include soldiers’ additional 
rights, and soldiers’ additional entry of lands withdrawn or classified as 
coal can not be allowed under that act.. 
Sonprers’ ADDITIONAL—CoaL LAND Wirupel Wit=AGre June 22 AND 25, 1910. 
In case of the substitution of a soldiers’ additional right in lieu of a similar 
right held invalid, the application under the substitute right does not 
. relate back to the date of the original application, but runs only from. the 


_ date of the substitution; and where at. such date thé land was embraced _ 


in a coal land withdrawal under the act of June 25, 1910, the applicant 
has no rights entitled to protection under the proviso to’ section 1 of the 
act of June 22, 1910. | : ) : : 
Avams, First Assistant Sony: 
June 1, 1911, the above entitled application [ Jacob J enne, assignee 
of David G. Stanford] was filed in the local land office [Douglas, 
Wyoming] as a substitute for a prior application for the NE.. 4 
NW. 4, Sec. 11, T. 40 N., R. 72 W., containing 40 acres, based upon 
assignment of 40 acres of the right of the said Stanford, who, it is 
alleged, performed military service during the Civil War for ninety 
days, and who also made homestead entry at Humboldt, Kansas, for 
80 acres on June 5, 1867, which entry was canceled on relinquishment 
February 14, 1870. The present application appears to have been 
substituted for the former one because of the invalidity of the claimed 
right upon which the former application was based. | 
By decision of June 23, 1911, the Commissioner of the General Land 
Office rejected the seolicntion under consideration because the land 
applied for was withdrawn June 3, 1910, as coal land, and is now — 
embraced within coal land withdrawal No. 1 (Wyoming), by Exec- 
utive order of July 13, 1910. The said Executive order of withdrawal 
reads, in part, as follows: 


_ It is hereby ordered that those certain orders of withdrawal made heretofore. 
on.... June 3, 1910, in so far as the same include any of the lands herein- 
after désertbed: be, and the same are hereby ratified, confirmed and continued 
in full force and . effect ; and subject to all the provisions, limitations, excep- 
tions, and conditions, contained in the act of Congress entitled ‘‘an act to 
authorize the President of the United States to make withdrawals of public | 
lands in certain cases,’ approved June 25, 1910, and in the act of Congress 
entitled “an act to provide for agricultural entries on coal lands,” approved | 
June 22, 1910, there is hereby withdrawn from settlement, location; sale or 
entry, and reserved for classification and appraisement with respect to coal — 
values all of those certain lands of the United States set forth anal particularly 

described as follows. 
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_ The said act of June 25, 1910 (36 Stat., 847), provides that there 
should be- excepted from the force and effect of any withdrawals. | 
thereunder all lands which are on the date of such withdrawal em- 
--braced in any lawful homestead or desert land entry therefore made 
or upon which any valid settlement has been made and is being main- 
tained at the date of such withdrawal. 7 
Section 1 of the act of June 22, 1910, nena as follows: 


That from and after the passage of this act unreserved public lands of the — 
United States exclusive of Alaska which have been withdrawn or classified 
as coal lands, or are valuable for coal, shall be subject to appropriate entry 
under the. homestead laws by actual settlers only, the desert-land law, to: 
selection under section four of the act approved August. eighteenth, eighteen 
hundred and ninety-four, known as the Carey Act, and to. withdrawal under the — 
act approved June seventeenth, nineteen hundred and two, known as the Recla- 
mation Act, whenever such entry, selection, or withdrawal shall be made with a 
view of obtaining or passing title, with a reservation to the United States of 
the coal in such lands and of the right to. prospect for, mine, and'remove the: 
same. But no desert entry: made under the provisions of this act shall con- - 
tain more than one hundred and sixty acres, and all homestead entries made 
hereunder shall be subject to the conditions, as. to residence and cultivation, 
of entries under the act approved February nineteenth, nineteen hundred and 
nine, entitled “An act to provide for an enlarged homestead :” Provided, That 
those who have. initiated non-mineral entries, selections, or locations in good. 
faith, prior to the passage of this act, on lands withdrawn or classified as 
coal lands may perfect the same under the provisions of the laws under which 
said entries were made, but shall receive the limited Parent provided for in 
this act. : 


No easeat or cultivation is amd under a soldiers’ addi- 
tional. entry. Such entry is not one of the classes mentioned and 
can not be made under the body of section 1 of the act above quoted. . 
The applicant insists, however, that his application is protected by 
the proviso to that section, and that his application should be con- 
sidered as dating from the time he filed his first application, namely,. 
July 11, 1909, which was prior to the date of said act. This con- 
tention is effectively answered by reference to the decision in the case. 
of Smith v. Whitehead (39 L. D., 208), wherein it was held that: 

An application to locate a soldiers’: additional right does not preclude. the 


filing of an adverse application to enter the same land, subject to determination: | 
of the validity | of the additional right; and in case the additional right be: 


found invalid, the intervening adverse application attaches and . bars such. | 


substitution of another right in lieu of the one held invalid. 


—6dAt follows that where substitution is made of a Hehe S or scrip sup- 
posed to be valid for a prior location which has been found to be 
. invalid, the application under the substitute right does not relate 
back to the date of the. original application, but runs only from the 
date of the last application under the substitution. | 

_At the time this last application was filed the land had been with: 
drawn as above stated and as the application does not come within 


f 
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the exceptions mentioned in the terms of the withdrawal and is not . 
‘protected by the provisions of the acts referred to the application 
“ean not be allowed, Accordingly the decision papper ley from is 
affirmed. 


-ALMON A. COVEY. 
Decided January 10, 1922. 


PHOSPHATE WITHDRAWAL—PENDING SOLDIERS’ ADDITIONAL APPLICATION. 

Where the land embraced in an application to make soldiers’ additional entry 7 

is subsequently included. in a withdrawal for phosphate. reserve, the appli- | 
cation will be held in suspension pending final determination as to the char- 

acter of the land; and, if it be found to contain Phosphate, the application, 

| although otherwise valid, will thereupon be rejected, but, if found to be 
- nonphosphate and restored to entry, the application. will then be allowed, 
unless other reason exists for its POJECHOn: * : 


Reside First Assistant Secretary: 

“November 95, 1908, the above application ro make aide ant 
tional entry] was filed i in the local office at Blackfoot, Idaho, to enter 
under sections 2306 and 2307, R. 8., the SW. 4 SW. 4, See. 15, NE. a 
SE. 4, Sec. 21, T. 16 S., R. 45 ¥. , B. M., containing 80 pered | 

The application was ‘based aon the altars service and the home- 
stead entry made by Dallas R. Reynolds, deceased. 

The land was withdrawn by the Secretary December 9, 1908, fee 
phosphate reserve No. 1, and was included in phosphate reserve No. 2 
by Executive order of "July 25 1910, act of June 25, 1910 (86 ee 
847). 
From a decision of the Seasons of the General Land Office, 
dated April 10, 1911, rejecting said application on account of the iad 
being withdrawn, this appeal is prosecuted to the Department. 

As to the phosphate reserve created by Executive order of July 2, 
1910, it is noted that said withdrawal is “ for classification and in aid 
of legislation affecting the use and disposition of phosphate deposits,” 
and is tentative in character. In view of the fact that this applica- 
tion was filed before the tract was withdrawn for phosphate reserve, 
applicant is, if the application is otherwise valid, entitled to protec- 
tion unless the land is found to contain phosphate or other mineral 
or is otherwise withdrawn. This case is therefore remanded to the 
- Commissioner to be held in suspension until final determination of the 
character of the land. If the land is found to contain phosphate, the 
application will, although otherwise valid, then be rejected. If, how-— 
~ ever, the land be found nonphosphate in ee and be ctared to 
entry, the application will then be allowed. unless other reason exists 


for its rejection. de 


a 
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— The rule of procedure made in thé case of John D. Noblitt: (unre- 7 

ported) . decided pragust 1, 1911, is modified to the extent herein 
| indicated. | 


WESTERN eae RY. CO. 
Decided Tonuary 19, 1912. 
: RIcHT OF Wie oaion: Grounps—Act OF MI. ARCH 3 187 5. 


Section 1 of the act of March 8, 1875, does not make an absolute grant of 
twenty acres of public Jands for station purposes for each ten miles of road, 


regardless of necessity therefor; but the measure of the right thereby a 


granted is the reasonable necessities of the road, not to exceed either 
twenty acres to each Station or one station for each ten miles. 


Apams, First Assistant Secretary: 

This is the appeal of the Western Pacific Railway Company from 
a decision of the Commissioner of the General Land Office, Septem- 
ber 16, 1910, adhered to on review February 25, 1911, imposing upon 
that company certain requirements with reference. to its application | 
under the act of March 3, 1875 (18 Stat., 482), for station grounds in 
section 10, T. 85 N., R. 32 K., M. D. B. and M., ameon City land 
district, Nevada. | 

The plat ena ead the company’s said application was filed in | 
the district land. office November 20, 1909, and seeks to appropriate 
to the. company’s use for station gr sans a twenty- -acre tract of land 
adjacent to the line of its road, 161.63 feet in width and 53890 feet 
long, and the Commissioner of the General Land Office held that 
in the absence of controlling reasons showing apparent necessity for 
the use of station grounds of this length the company would be 
limited in this instance to grounds 3000 feet in length; but it was 
accorded. opportunity to show that the tract applied for is actually. 
needed for such use to its entire extent or to amend its application 
bringing it within the suggested limitation. 


It further appears that on August 24, 1910, one Elliott G. Setnsen 7 


made homestead entry of certain iaade not described in the papers — 
further than that it covered.“ the entire tract of land in said station 
- ground,” and the company urges upon the appeal that if it now files 
a new map showing grounds: limited to the length of 3000 feet: it — 
_ will take the grant upon approval subject. to ne homestead entry, 
thus denying the company its legal rights and the opportunity and 
necessity of properly and ee carrying on its railroad 
operations. 

It appears from oan inquiry In the Gener al Land Office ‘ht 
the map of amended definite location.of this company’s line of road 


“ 
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ehusuah the tract of land here sought for station ‘purposes was filed 


at the same time the map for station grounds was filed, to wit, 
November 20, 1909, and that such map of definite isextian. was ap- 
proved by the Secretary of the Interior September 21, 1910. In | 


accordance with what appears to be the uniform. eacuce of the 


~~ General Land Office the map for station grounds was held in sus- 


pension to await approval of the map of definite location, which 
accounts for the fact that action on. the eee for station. 
grounds was delayed. 

Section one of the act of March 3, 1875, supra, grants in. aie of 
present grant to any railroad company organized as therein pro- 


vided, which shall have filed with the Secretary of the Interior a 
copy of its articles of incorporation and due pace of its organiza- 


\ 


tion under the same— 


the right of way through the public lands of the ‘United States .... 6 the 


extent of one hundred feet on each.side of the central line of said road; also 


the right to take, from the public lands adjacent to the line of said road, 


material, earth, stone, and timber necessary for the construction of said rail- 
road; also, ground adjacent to such right of way for station buildings, depots, 
machine shops, side dracks, turnouts, and water. stations,. not to. exceed in 
amount. twenty acres for each station, to the extent of one station tor each ten 
miles of its road. . 


Section three thereof points out “ ‘the manner in which private 
lands and possessory claims on the public lands of the United States 
may be condemned,” and section four thereof is in full as follows: 


That any railroad-company desiring to secure the benefits of this act, shall, 


within twelve months after the location of any section of twenty miles of its 


road, if the same be upon surveyed lands, and, if upon unsurveyed lands, 
within twelve months after the survey thereof by the United States, file with 
the register of the land office for the district where such land is located a 
profile of its road;.and upon approval thereof by the Secretary: of | the Interior 


' the same shall be noted upon the plats in said office; and thereafter all such 


lands over which such right of way shall pass shall be disposed of subject to 


such right of way: Provided,That if any section of said road shall not be 


completed within five years after the location of said section, the rights herein 
granted shall be forfeited as to any such uncompleted section of said road. 


The Department is somewhat at a loss to understand the theory 


upon which this appeal was taken, unless it be the view of the com- 


pany that it is entitled as matter of right to a grant of twenty acres 


of land for station purposes for each ten miles of its road without 


reference to the question of apparent necessity therefor. In other 


words, it seems to be assumed that the act of 1875 makes an absolute 
grant, for station purposes, of twenty acres for each ten miles of 


the road, and that the discretionary powers of the Secretary of the 


Interior upon the’ submission of maps thereunder are limited to 
ascertainment of the fact that the number of ‘station grounds to 


which the company is entitled has not been exceeded. 
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‘The measure of the right given the company is the reasonable ae 


necessities of the road, and this being true, there was no error in the 


decision of the Commissioner of the General Land Office requiring | 


a showing of necessary or reasonable use in support of this appli- 
cation. If there were error at all such error was favorable to the 
company in permitting it to file an amended map limiting the length 
of these grounds to 3,000 feet. The Department is not advised upon 
what showing such Oe are was allowed, and it may be, for 
obvious reasons, that a map of this latter jength would not be or ; 
Sl i 

The Department will not recognize ‘the right. of a railroad com- 
pany to the approval of maps for station grounds under said act, 
unless the application is supported’ by satisfactory proof of reason- 
able necessity, and the question of intervening adverse rights can not : 
influence this question. | 
The case 1s remanded. for proceedings not ineonsstent with: this 
decision. ; 7 


- FREDERICK W. McREYNOLDS. 


Decided January 20, 1912. 


N&Ez .PERCE INDIAN LANDS—SOLDIERS’ ADDITIONAL LOCATION. 

Lands within. the former Nez Perce Indian reservation, opened under section 
®) of the act of February 8, 1887, to “actual settlers,” and under the act 
of August 15, 1894, to settlement and disposal under the homestead, town- 
site, timber and. stone, and mining laws only, are not subject to appropria- 
tion by location of ‘soldiers’ additional rights. : 

Tompson, Assistant Secretary: 

On November 1, 1909, F. W. McReynolds filed in the ivéall office 
at Lewiston, Idaho, ae application to enter, under section 2306, 
_R.S., lot 2, NE. 4; Sec. 23, T. 32 N., R. oe B. M., , containing 1.10 

acres.’ 

Said tract is part of the sna Nez Perce idee reservation 
opened to entry by executive proclamation dated November 8, 1895 
(29 Stat., 873), under section 5 of the acts of Congress approved 
F sbraayy 8, 1887 (24 Stat., 388); and August 15, 1894 (28° Stat., | 
332). 

The act of F praaey 8. 1887, supra, Rae providing for the pur- 
chase and release by the ieee of lands not allotted to them in 
conformity with the treaty or statute under which said reservation 
was held, provides: 


That all lands adapted to agriculture, with or without Wunieation. so sold 


or released to the United States by any Indian tribe, shall be. held by the. 


United States for the sole purpose of securing homes to actual settlers, and shall 
be disposed of by the United States to actual and bona fide settlers only in | 
tracts not exceeding one hundred and sixty acres to any one Se on such 
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terms as Congress shall ern subject to grants which Gone may 

make in aid of education : And provided further: That no patents shall issue 
therefor except to the person so taking the same as and for a homestead, or 
his heirs, and after the ee aia of five years’ occupancy” thereof as such 


homestead. 
The act of August 15, 1894, SUDTC, provides: 


That immediately after the issuance and receipt by the Indians of uct 
patents for the allotted lands, as provided for in said agreement, the lands 


-so ceded, sold, relinquished and conveyed to the United States shall be opened | : 


to settlement by proclamation of the President, and shall be subject to dis- 
_ posal only under the homestead, townsite, stone and timber, and mining laws 
of the United States, excepting the sixteenth and thirty-sixth sections in each 
- Congressional township, which shall be reserved for common-school purposes 
and subject to the laws of Idaho: Provided, That each settler on said land 
shall, before making final proof and receiving a certificate of entry, pay to the | 
United States for the lands so taken by him, in addition to the fees provided 
by law, the sum of three dollars and seventy-five cents per.acre for agricultural. 
lands, one-half of which shall be paid within three years from the date of 
original entry; and the sum of five dollars per acre for stone, timber, and 
mineral lands, subject to the regulations prescribed by existing laws; but the 
rights of honorably discharged union soldiers and sailors, as defined and 
- described in sections twenty-three hundred and four and twenty-three hundred _ 
and five-of the revised statutes of the United States, shall not be ebedees 
except as to the sum aforesaid. 

From a decision of the Commissioner of the General Land Office, 
dated May 27, 1911, rejecting said application on the ground that 
the land applied for was not subject to soldiers’ additional entry, 
and also that the evidence of the ownership of the right sought to 
be used was not euoeney. shown, this appeal is preeoniee to the 
Department. 

Under the act of February 8, 1887, aheye quoted, it will be Gund 
that land ceded to the Government by the Indians is to be disposed 
of to “ actual settlers.” The act of August 15, 1894, did not in any | 
way change or modity the conditions cmieoed. by the act of Febru- 


ary 8, 1887. It simply reiterated the conditions imposed by the | he 


former act and specified that these lands were to be opened only | 
under the homestead, timber and stone, and mineral land laws. It 
has been held by the Department that where the land sought to be 
entered under a soldiers’ additional right has been opened under a 
‘statute which specifically requires somethirig additional to be done, 
like the payment of the stipulated price for the land, such land is 
not subj ect to a soldiers’ additional location, as the conditions imposed - 
are in conflict with the conditions required by section 2806 of the 
Revised Statutes. In the present case it appears that the land opened 
was not only subject to a specified price per acre but also to actual 
settlement, and the conditions are opposed to and in conflict with the 
requirements of that section of the Revised Statutes permitting the 
making of soldiers’ additional homestead entries. Gee Frederick 
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W. McReynolds, assignee of William H. Littlejohn, decided Dy the 
Department May 27, 1911, unreported.) — 

The decision appealed from is correct and the s same 1S accordingly 
peeey. affirmed, 


WIN NINGHOFF v v. . RYAN. 


Petition fo the exercise of the supervisory. adeno of the Sue: _ 
retary of the Interior to review departmental decision of January 2, 
1912, 40 L. D., 342, denied by First Assistant eer Adams, 
February iy ‘1912. 


INSTRUCTIONS. 


avesouvs ORDER RESTORING WITHDRAWN CoAL LANDS—WHEN EFFECTIVE, | 
Where withdrawn coal lands are, after classification and appraisal, restored - 
by executive order to coal filing and entry, no. application, filing, or entry 
will be received therefor until notice of the order of restoration, with the 
eCOMpERY PS: classification and appraisals, | is received at une local office. 


First Assistant Secretary ‘Adams to the Bistnisiones of fe General 
Land Office, February 3, ‘1912, | | 


Under date of. January 26, 1912, you addressed a hose 
(206098-1912) to the. Department directing attention to the pro- 
visions of the coal land regulations and circulars bearing upon the 
restoration to coal filing and entry of lands withdrawn as coal which 
have been classified and appraised, which regulations, in effect, pro- 
vide that coal land filings, applications, or entries can be received 
by. the local officers only after the maps and lists showing the classi- 
fication and appraised price are received by them. 
The letter further suggests that these regulations, whigh were 
drafted prior to the passage of the act of June 25, 1910 (36 Stat., 
847), and were applicable specifically to restorations from depart-_ 


mental withdrawals of coal lands, may be inapplicable to the orders 


of restoration made following the executive withdrawals under the 
act cited. The letter concludes as follows: | 


If the revocation order of the President takes effect from the time when it 
is signed by him (and such would seem to be the case), then the above-quoted 
provisions from the several coal land circulars can have no application to 
lands which have been withdrawn under said withdrawal act and which are | 
subsequently restored under said act to coal filing and entry, because classified 
’ as coal lands at fixed prices. It would seem, therefore, that the Presidential : 
order of revocation, restoring the previously withdrawn lands, because the 
lands mentioned in the withdrawal have been classified as coal lands, and - 
with respect to which the prices at which they may be sold under the coal. 
land laws have been fixed, should expressly state when the restored lands are 
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_ subject. to disposition under the coal land laws. -Then no question would 
arise, and it is respectfully suggested that, in the future, Executive coal res-_ 
_toration orders provide, in express terms, the date when coal filings, appli- 
eations and entries may be made upon lands once withdrawn under the with- 
drawal act and thereafter restored and classified as coal land at fixed prices. - 
The memorandum of J uly 6, 1910, regarding procedure 1 in classi- 
fication provided in part as follows: . 
(1) The Geological Survey. will as heretofore transmit to the General Pana 
‘Office coal classifications as rapidly as prepared. | 
(2) The General. Land Office will thereupon prepare: the necessary ares 
to the Registers and Receivers, but_ will not date them until the order of 
restoration by the President is received, if such order is necessary, because 
of previous bias when the letters will be dated and sent to the local 


offices. . . ware 
% ae 3: * , ; . ae . a ae * 


The general form for the restoration of withdrawn coal lands on account of | 
; completion oft classification will be as follows : 


“ORDER or RESTORATION. 





Coal Land Restoration No. - 





— So much of the order of withdrawal made heretofore on —, for the 

purpose of coal land classification, as affects the lands hereinafter described 

is hereby revoked.for the reason that the Director of Geoloesca! Survey has 
classified these lands, 

It is clear that until the register and receiver at the local office 
are in receipt of the classification and appraisals accompanied by 
notice of the executive order of restoration they are not authorized to 
receive or accept any coal filings, applications, or entries for lands 
covered by executive withdrawals, and if any such filings are pre- 
sented they would necessarily be rejected outright because the with- 
drawal order appears subsisting and intact upon their official records. 

While an executive order of withdrawal is held to be. immediately 
operative, it does not necessarily follow that as soon as the Presiden- 
- tial order of restoration is signed the lands restored thereby become 
immediately subject to appropriation, filing, iene or entry 
under the coal land laws. - a 

An analogous situation is disclosed in thes cases where patents are 

annulled by judicial decrees, and in this connection attention is di- 
rectéd to the case of Alice M. Reason (36 L. D., 279, 280), where the 
- Department used the following language: 
It is the final judgment of a court of competent juniaaietion that operates to 
_Tevest title to the land in the United States and to restore to the public domain . 
land once patented. No action of the land ‘department is necessary. When 
and how it becomes open to entry depends, as in respect to all other parts of | 
the public domain, on action of the land department. 


In the later case of Hiram M. Hamilton (38 L. D. 891), the De- 
| partment held (syllabus) : 


While the legal effect of a final decree of a court of competent jurisdiction 
canceling a patent issued upon a coal-land entry is to revest title in the Gov- 
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ernment and restore the land to the public domain, no rights are acquired by 


the presentation of an application to enter the land until: notation “ the can- 


Se eellation upon the records of the local office. 
The administrative rule and practice of the land ices to 


the effect that no application or entry will be received or filed for : ) 


lands covered by an existing entry of record until the notation ‘of 


the cancellation of that entry has been made upon the plats and 


_ records of the local office (29 L. D., 29), is in principle applicable in 
the matter of executive coal ° land restorations of classified and 


_. appraised lands. 


_ The Department does not perceive any. occasion or comity for 
the proposed modification of the existing form of the executive order 

of restoration. The administrative regulations heretofore promul- 
gated governing restorations from departmental withdrawals are 
nnbevok ed and are not inapplicable where the lands are restored to 
coal land appropriation by an executive perder, | 





RECLAMATION—BELLE FOURCHE PROJECT—WATER SERVICE, 
Oper. | = | | 
DerarTtMENT OF THE INTERIOR, 
Washington, February 3, 1912. 


Whereas, the Gable notice issued for the Belle Fourche project, 
South Dakota: December 30, 1911 [40 L. D., 827], was in all its parts’ 


‘by section 1 thereof limited to “lands subj ect to public notices and 


orders heretofore issued,” meaning thereby only those lands shown 
on farm unit plats for which announcement of water service had been 
made by said prior notices and orders, and 3 

Whereas, 1t has been represented that water users ‘aden the pro- 
ject having lands in private ownership held under trust deed or 
slened under contract with the Belle Fourche Valley Water Users’ - 
Association, which lands were not on December 30, 1911, shown. on. 
‘said farm unit plats nor included in said prior apace ane of 
water service, are apprehensive lest section 4 of the said public notice 
may apply to or be construed as affecting such lands for which al- 
-nouncement of water service has not yet been made, 
Therefore, public notice is hereby given that the said public notice 
of December 30, 1911, has no refereuce whatever to lands not on the. 

date thereof shown on said farm unit plats nor included in the said 
_ prior announcements of water service, but that the same were in- 
tended to be, and by paragraph 1 of said public notice were, excluded 

from the operation of said public notice so that the obligations there- 

tofore existing with reference to them remain unchanged. 
| Water L. Fisuer, 

- £7.82. a. Secretary of the Interior, — 
— 95464°—vor, 40—11—27 : | pe = 


: ~ 


| ‘418 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


RECLAMATION—BELLE FOURCHE PROJECT—PAYMENT. 


ORDER. 


DEPARTMENT OF THE INTERIOR, 
W ashington, February 3, 1912. 
By virtue of the authority contained in the act of Conarees ap- 
proved June 17, 1902 (32 Stat., 388), it is hereby ordered that any 
_ settler under the Belle Fourche project, South Dakota, who is in 


financial need, may recelve water for cre oatiow in the season of 1912 
- without prior payment of the portion of the instalment for operation. 


and maintenance, amounting to 60 cents per acre of irrigable land, 
subject, however, to the following conditions, viz: 7 
ts Application for such extension of time of payment must is 


made to the project engineer through the Belle Fourche Valley. 


Water Users’ Association not later than February 26, 1912. Such 


application shall be referred to the project engineer with report and — 


recommendation by the Board of Directors of the Association; and 
‘such application shall be allowed by the project engineer only 1 case 
he is satisfied that the applicant is in financial nee | 


2. Payment must be made not later than December 1, 1912, and : 


the amount to be paid shall be 65 cents per acre of irrigable jsnd. in- 
stead of 60 cents as provided for by notice of November 26, 1910. 
 Watrrer L. Frere, 
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CoaL LAND WrrapraWat-—LrMrrep PaceRnssnGs OF Manon 3, 1909. 
The act of March 8, 1909, - provides a means whereby nonmineral claimants 
_ for lands withdrawn for coal classification, whose claims were initiated in 


sood faith before the lands were classified, claimed, or reported as valuable | 


for coal, may, notwithstanding the withdrawal, proceed to’ carry their 
claims to completion, by electing to take limited patent under said act. 
Coat LAND WITHDRAWAL—LIMITED PATENT—ACT OF JUNE 22, 1910. 
The act of June 2D. 1910, opened the surface of lands withdrawn or classified 
as coal lands or valuable for coal to entry under the homestead and desert 


land laws, to selection under the Garey Act, and to withdrawal under the. 


Reclamation Act; and the proviso to section 1 of said act provides a means 
whereby persons who prior thereto had in good faith initiated nonmineral 


entries, selections, or locations upon lands withdrawn or classified as coal : 


may perfect the same under the laws under which they’ were made, by 
electing to take a patent for the land excluding the coal. deposits. 


First Assistant Secretary Adams to the Commissioner of the General 
Land 0 ffice, February 5, 1912. - 


T have your letter of the 19th instant transmitting a sano poesd form 


to be used in the matter of elections to receive a limited or surface 


pee y of the Interior. — 
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patent anaes a feumineral entry, location, or selection made of lands 
_ classified, claimed or reported as coal. 7 

The reason for submitting this matter is the recent departmental : 
decision, dated January 4, 1912, in the case of Leroy Moore, assignee 
of George C. Ward. The decision in that case has been modified in 
a later decision, this day rendered, wherein the decision. of J anuary 4,. 
19192, has been. recalled and vacated. | 
Because of the importance of the questions involved I ive given 

careful consideration to the acts of March 3, 1909. (35 Stat., 844), 
and the later act of June 22, 1910 (36 Stat., 583), both Se to 
_ limited. or surface patents, under the monmnineral land laws, for 
tracts classified, claimed or reported as nee valuable coal 
deposits. 
At the time of the extensive withdrawals. ee in J uly, 1906, of | 
lands supposed to be valuable because of their coal deposits, many — 
uncompleted nonmineral entries were embraced within the limits of | 
such withdrawals. Further, under the modification of these with- 
drawals in December, 1906, agricultural entries were permitted 
within a withdrawn area. In both instances, under the state of the 
laws then in force, the nonmineral claimant must have lost had the — 
Jand ultimately been determined to be valuable for the coal deposits. 
In this situation, and as the actual classification of the lands must 
require considerable time, the act of March 3, 1909, was passed, which 
made it possible, where the nonmineral aren had been initiated in 
good faith before the lands were classified, claimed, or reported as 
containing coal deposits, to elect to receive a surface patent, where- 
upon he might proceed to the completion of his entry as though the 
withdrawal or the claim mespeCHns the coal deposits had never been 
made. 

There yet remained that large body of noumineral entries allowed, 
after withdrawal, which were without protection in the event the 
Jands should be classified as valuable coal land. In the passage of — 
_ the act of June 22, 1910: (36 Stat., 588), the surface of lands with-— 
drawn or classified. as coal lands or valuable for coal, was opened to 


certain forms of entries, namely, homestead, eee land, selection . 


- under the Carey Act, and withdrawal ander the Reclamation Act, 
and while this made it possible, after the passage of the act, to initiate — 
surface entries of the class described, there remained without protec- 
tion those entries allowed after the withdrawal in July, 1906, and > 
after the lands had been reported for coal values. It was ‘Lor the | 
_ protection of this class that the proviso, was added. to. section. one of . 
the act of June 22, 1910— 7 
that those who have initiated nonmineral entries, edisctioné. or foeationa: in good 
faith prior to the passage of this act, on lands withdrawn: or classified as coal 
lands, may perfect the same under the provisions. of the laws under which said ‘ 
- entries were made but shall receive the limited patent provided for in this. act. 
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Tt will thus be seen that the acts of March 3, 1909, and June 22, 
1910, have entirely separate and distinct fields of operation, and in 


the future administration of these-laws you will be guided by the 


construction herein made. ‘This renders consideration of the proposed 
| router aS submitted by you, unnecessary. 


SY 


REGIONE. Vv. ROSSELER (ON REHEARING). . 
| Decided Feb uary 5, 1912. | 


eter ACT—~ADJOINING Par Hative Rasmneck 


The Kinkaid act does not give any right of adjoining fee entry nor in 
anywise extend or enlarge the right of adjoining entry given by section 2289. 


of the Revised Statutes; and. one owning and residing upon a tract within 
the Kinkaid area,-acquired by purchase, has therefore no other or greater 
right, by virtue of the Kinkaid act, to make adjoining farm entry of con- 
_ tiguous land and acquire title thereto by continuing residence upon the 
original tract and cultivating and improving the adjoin tr act, than -is 
. accorded generally by said section 2289. - 
| FORMER DEPARTMENTAL ‘DECISION VACATED. 
Departmental decision of May 17, 1911, 40 i DB, 98, recalled and vacated. 


ADAMS, First Assistiins Secretary: : | 
Motion i is filed by ‘D. L. Regione for rehearing in the matter of his 

contest initiated by affidavit filed February 16, 1910, against a home- 

stead es made Junie 28, 1904, by John Rosseler, for the N. 4 and the 


SE. 4, Sec. 29, T. 15:N., R. 54 W., North Platte, Nebraska, land dis- 
trict, hick the Depaittment on May 17, 1911, dismissed, reversing the | 


decision of December: 14, 1910, of the Commiscones of the General 
Land Office, and sieered said Rosseler to transmute his said entry, 
made as an original homestead entry, to an adjoining eat or addi- 


tional’ farm entry, he being. the owner in fee of the SW. i of said _ 


section. ' Regione wv. Rosseler (40 L. D., 93). 


- Regione: charged in said. affidavit that Rosselex never asegbiished | 


bona fide residence, has not maintained residence, and his family 


never resided-on the land, and that he has not cultivated or improved | 


it, but has maintainéd a home elsewhere. Upon hearing, the con- 
fests moved: to’dismiss at the completion of the contestant’s testi- 


“mony, and upon:the local officers overruling his motion and ordering 


- further hearing for his defense; Rosseler appealed, and upon final 


hearing and holding: by the local officers that. the contest charges. 


were sustained, Rosseler again appealed, having presented no testi- 


mony in his defense’. The .Commissioner considering both appeals 


sustained the local officers in their findings, holding also that the 
contestee had -waiyed further hearing. 


The Department on: -May 17, 1911, concurred in the findings of fact = 


of the ‘local ‘olficers and the nce that the evidence shows 


. 24 - : : es } . 
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tak: oe S scpiienea home was on the SW. + of said section and not: 


upon this entry, but held as matter of law, epaseetine section 2289, 
Revised Statutes, and the act of April 28, 1904 (33 Stat., 547), known 
as the Kinkaid Act, that Rosseler poe ed the right to make either | 
an. adjoining farm entry of these lands, if he acquired said SW. 4 
under other than the homestead law, or an, additional farm entry 
_ thereof if he acquired said SW. 4 under that law, and that his resi-. 
-.dence upon said SW. 4 inured. to. his benefit in making either an 
adjoining farm or an adieu farm entry of these lands. 
~ On June 5, 1911, Rosseler filed his application to transmute his 
entry into an adj oining farm entry in accordance with said decision. 
In this motion it is alleged, and not denied by Rosseler in his | 
reply, that said SW. 4 was pane by him by purchase and not 
under the homestead ne 
The Department has antetiliy renewed the record in this case. 
and adheres to the findings of fact concurred in by the local officers, 
the Commissioner, and the Department. The testimony tends to 
show that the house on this entry was unfit: for and not adapted to 
permanent, habitancy by Rosseler and his family of two daughters, 
having but one room and being unplastered and meagerly furnished, 
and was used by them only occasionally and incidentally, their 
principal established residence being in the well- constructed, two- 
room, well-furnished house on said SW. 4 | 
| The Department, however, does not adhere to the holding that 
Rosseler possessed the right to make an adjoining. farm entry of these 
lands under said section 2289, Revised Statutes, as amended by said 
act of April 28, 1904. Said act amended the general homestead law 
as to certain lands in this locality to the extent of allowing an area 
of 640 acres to be entered, either by original or additional entry, and 
made certain specific provisions amendatory of said law as applied 


to this locality and to entries under said act, but it did not otherwise 


change or affect the general homestead law, or assume to doso. By 
specifying certain exceptions to the general lage it impliedly excluded ' 
— others and may not be extended so as to give rights of entry beyond 
its specific provisions. It does not give or. pertain to any right of 
adjoining farm entry and does not affect such right as given by said | 


a section 2289, of the Revised Statutes, 


7 This entry is and can only be considered as an 2 original homestead 
~ entry, subject to the general provisions of the homestead‘law, requiring _ 


residence upon; cultivation and improvement of the lands entorcd. and . 


_ to the specific provisions of said act of April 28, 1904. The testimony ; 


presented showing noncompliance with law in respect to the charge 
in Regione’s S contest affidavit, the entry eo be and 1s — eby- 
ae i _ | 3 
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This motion is; therefore, sustained; the decision of May 17, 1911, 
is recalled and. vacated; cad the ean of the Commissioner of 
December 14, 1910, holding said entry for cancellation i is affirmed. 


Sed 


| RECLAMATION—TRUCKEE-CARSON PROJ ECT—PAYMENT. 
Pustic Nortce. | 


DEPARTMENT OF THE INTERIOR, 

| Washington, February 8, 1919. 
in pursuance of the provisions of the Reclamation Act of J une 17, - 
1902 (32 Stat., 388), notice is hereby given as follows: , 

1. For all irrigable lands shown on the approved farm unit Hints 
of lands under the Truckee-Carson Project, Nevada, the portion of 
_ the-installment on account of operation and maintenance to become 

due December 1, 1912, and annually on the same date of each year: - 
thereafter until further notice, shall be 75 cents Rees acre of irrigable 
land. | 

%. The regulation is hereby. eeeablizhed that no apnter will be fur- 
~nished in any year until all operation and maintenance charges then 

due shall have been paid: Accordingly, no water will be furnished 
for the irrigation season of 1912 for any lands unless the portions of — 
installments for operation and maintenance which became due De- 
cember 1, 1911, and in prior years have been paid, and in like manner , 
no water will be furnished in any subsequent irrigation season unless © 
payment has been made of the portions of the installments for opera- 
tion and maintenance then due and unpaid. 

3. Any provisions of previous notices in conflict. herewith are 
hereby modified to the extent of such conflict. 

: | Suu Apaus, 

First Assistant per 0 hi the Intervor. 


RECLAMATION—SHOSHONE PROJECT—CHARGES. 
— Pusric Noricr. 7 
DEPARTMENT OF THE Ly rertor, | 
es Ww ashington, February 9, 1918. = 
| Whereas, under the provisions of the Reclamation Act of June 17%, 
$902 (82 Stat., 388), works for irrigation and for the control ef 


Seepage waters have been constructed or are in contemplation for the 
irrigation and reclarnation of lands under the Shoshone project, 
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- Wyoming; the cost thereof must be repaid by the water users, as 
required by said act, in not exceeding ten annual instalments, divided _ 
into a building charge for the building of the works, and. a charge | 
for the operation and maintenance thereof, and 
| ‘Whereas, public notice of the said charges, the time and manner of. 
payment has been given for three units of the project, designated as 
the first, second and third units, the said charges being fixed so as to 
recover ‘the cost of building, operating and maintaining the project 
as to the lands in question as then estimated, and 
Whereas, under the provisions of the Reclamation Act most of the 
homestead entries and water-right applications on public lands, and 
~ most of the water-right applications for lands in private ownership — 
in the first and second units have been subject to cancellation on 
account of delinquency in payment of the building charge, but by _ 
order of March 25, 1911 [89 L. D., 538], issued under the act of — 
February 13, 1911 (36 Stat. 902), a stay of proceedings was allowed 
under the conditions pherein stated, and 
Whereas, the water users have not made the payments as ead 
by said public notices for reasons which in many cases have been un- 
. avoidable on their part, and it has accordingly been decided to offer 
such opportunity as may be reasonable and possible under the terms 
of the said act of February 18, 1911, for the water users to secure 
easier terms of payment, and at ine: same time to recover for the 
Reclamation Fund, as required by the terms of the Reclamation Act, 
the cost of the building, operation and maintenance of the irrigation 
works, including necessary additional works to collect and utilize | 
the seepage waters, so far as the location and cost of the same can now 
be anticipated : | 
Therefore, the following nitblie: notice is issued under ‘ie terms 
of section 4 of the Reclamation Act, and of the said act of February 
. As. TOL: 
1. All gppiesteas for water ahs haretotois filed under the © 
terms of the public notices heretofore issued may be continued under © 
the terms thereof, if the said public notices be fully complied with . 
by Bart and otherwise. on or before March 15, 1912. | 
. For the purpose of avoiding the caticellarion of entries and 
| ae right applications for which the entrymen or’ owners shall have 
failed, on or before March 15, 1912, to comply by payment and other- 
wise with the public notices under which their water-right applica- 
tions were made, it is hereby ordered that water-right applications 
at the increased rates herein named may be made as amendatory to 
_water-right applications heretofore filed, and original entries and 


water right, applications shall be made at the new rates when none | 


has ea heretofore filed. The new rates shall apply also in cases 


'. where prior entries are canceled and new entries made without - 
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written assignment.of credits for payments theretofore made. The 
portion of the charge on account of building the irrigation system 
shall be $50, $51 and $52 per acre for the first, second and third 
units respectively, and shall be due and payable in not more than 
10: annual payments, as follows: : 7 


. Ist Unit 2nd Unit - 3rd bee | 
‘First Instalment $4. 50 — «$4.60 0 B47 
Second . 1.00 #100 1. a | 
Third * 100-1. 00 1. 00 
Fourth ©“ °° 9.50 > 3. 40 4.30 
Fifth “© | ~ 6.00  ~—-6. 00 6.00 
' Sixth «B00 8. 00 6. 00 
Seventh “ 6.00 © 600 . ~— 6.00 
 HKighth =“ 6. 00 6. 00 6.00. 
_ Ninth “ ) 6.00 6.00 ~— 6.00 
, SPenth. 4 <6 11.00. 11. 00 11. 00 
50.00° «51.00 52.00 | 


Except as to the amount of the building charge, applications under 
this paragraph shall be subject to the public notices and orders here- 
tofore issued, and the instalments shall be due and payable at the 
times set: forth therein, except, also that the portions of instalments 
_ for operation and maintenance shall not accumulate, as therein pro- 
vided, and the payments for poles. charges shall be oT aduated as 
herein provided. _ , 

. Where water-right application is filed for which the increased 
dete charge fixed in paragraph 2 is applicable, any payments | 
heretofore made on account of the building charges thereon shall be 
credited on the first and subsequent instalments of building charges 
for the same tract. 7 : 

4. The portion of instalment for ee and ena shall | 
be " per annum per acre of irrigable land, whether water is used 


thereon or not. The portion of the first.instalment for operation : _ 


~and maintenance shall be due and payable for public land farm units 
_at the time of entry, and for private lands at the time of filing water- 
right application. . No water will be furnished in any year until the ~ 
operation and maintenance charges then due have been paid. 

5. Failure to comply with the terms of this and previous public - 


notices and orders shall render existing homestead entries and water- - 


right applications for public lands, or water-right applications for 
lands in private ownership, subject to cancellation, with the forfeiture 
of all rights thereunder, and of all moneys poe thereon, as provided 
by the Reclamation Act. | 7 

6, An entryman against: whose entry there is no pending charge of 
noncompliance with the law or regulations, or whose entry is not — 


—- 


~ REGISTER AND RECEIVER, 
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subject to cancellation under the Reclamation Act, may relinquish 
his entry and assign in writing to a prospective entryman any credits 
he may have for payments made on his water-right application, and 
such assignee shall have the right to continue payment at the same 
building charge. A private land owner against whose water-right 
application there is no pending charge of noncompliance with the law 
or regulations, ' or whose water-right application is not subject to can- 
cellation may in like manner make written assignment of credits for 
payments made, and his grantee shall have the right. to continue pay- 
ment at the same building charge. Except as specifically provided. 
in this notice, no benefit of a smaller charge than that fixed in the 


public notice in force at the time of filing water-right application 


shall accrue for any land, except when the entryman or private land 


owner holds written assignment made under the conditions herein 
stated. 
7. The stay of proceodizs spovided for by order of March OB, 


_ Ast, shall terminate on March 15, 1912. 


8. ‘The public notice of November 25, 1907, opening to. irrigation 7 
lands in the first unit 1s. hereby amended by revoking the | following 


provision, Viz: 


For all water- right applications filed in any year on or before June 15, the — 
charges shall be collected for that irrigation season; but when the filing is made 
subsequent to that date in any year, so much as may be paid on account of opera- 


tion and maintenance Shall be a credit on account of the instalment for the next 


year. 
Sian ADAMS, | 
Marst Assistant Secretary of the I nterion. 


FORT VETTERMAN MILITARY RESERVATION—GRAZING LANDS. 
REGULATIONS. | 
DrpaRTMENT oF THE INTERIOR, 


Grnzrau Lanp Orrice, 
Washington, February 10, 1912. 


Douglas, W yoming.. | 
Sirs: Paragraph. No. 8 of the regulations approved May 8, 1901 (380 
L. D. , 601), governing the purchase of pasture and grazing ‘lands on 


a the abandoned: Fort Fetterman Malitary i eervarioh m "Wyoming 
_ under the act of March 8, 1901 (31 Stat., 1085), is hereby amended 


to read as follows: 


Persons desiring to. avail themselves of the provisions of said act will be 


| required to file applications therefor, describing the lands sought to be pur- 
ehased, and to publish notice of their intention to submit proof in support of ~_ 
‘such applications as required by the act of March 3, 1879, in preemption and 
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homestead cases. The application to purchase must in every instance show: 

(a) That the applicant, prior to March 8, 1901, has exercised the right of 
homestead entry on land within the said reservation, the number and date of 
such entry, the description of the land covered thereby, and that such entry is 
still subsisting; (b) that the land applied for is not settled upon, occupied or 
improved, and is not valuable for coal or minerals; that the land is suitable for 


pasture or grazing purposes: -its location relative to sources | of water supply, 


and the causes which it is claimed render it. unfit: for cultivation and home- 
stead; and that the lands sought to be purchased, with the Jand which the 
applicant has, since August 30, 1890, entered or acquired under the agricultural 
land laws, does not in the aggregate exceed three hundred and twenty.acres. _ 


Very mespecetally, | | | 
is v. Provprir, | 
Assistant Commissioner. 
foe: | 

Carmi A. THOMPSON, 
Assistant Secretary. 


oe TREADWELL GOLD MINING CO. ‘ET AL. 
Decided February 12, 1912, 


ALASKA—RIGHTS OF WAY-——-SECTION 4, Aor or FEBRUARY 1, 1905. 
Section 4 of the act of February 1, 1905, granting rights of way for dams, 


reservoirs, water ‘plants, ditches, flumes, pipes, tunnels, and canals within 


and across the forest reserves of the United States, applies to and is op- 
erative in forest reserves in the District of Alaska. | 


ADAMS, First Avett Secretary: 


On July 81, 1911, the Alaska Treadwell Gold Mining Company, 
the Alaska Mescan Gold Mining Company, and the Alaska United. 


Gold Mining Company filed in the local land office at Juneau, Alaska, 
application, “ander the provisions of section 4 of the act of February 
1, 1905 (383 Stat., 628), for right of way for the construction and 
“maintenance of a dam, reservoir, tunnel, pipe line, transmission line, 
and power house within the limits of the Tongass National Forest. 


Said right of way is stated to be sought for the main purpose of 


generating electricity for noncommerical purposes. 


September 5, 1911, the Commissioner of the General Land Office _ 


refused to entertain the application, on the ground that section 4 of 


_ the act of February 1, 1905, supra, is not applicable to Alaska. Ap- 


peal from this action asks reversal, ‘on the ground that Alaska is a 


regularly organized Territory of che United States, and any general | 


— legislation applies thereto unless specifically excluded by statute. 
- The act of May 17, 1884 (28 Stat., 24), provided a civil government 


for Alaska and extended the mining laws of the United States . 
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thereto, but stated that “ nothing contained in this act shall be con- 
strued to pu in force in said district the general land laws of the 


United States.” By specific acts of.Congress the town-site laws, the 


coal-land laws,.and the homestead laws have been extended to Alaska. 
The act of Congress approved June 6, 1900 (381 Stat., 321), provides, 
section 26, that “the laws of the United States relating to mining 
claims, raneral locations, and rights incident thereto are hereby \ eXx- 
tended to the district OF Alaska.” | 
Under the provisions of section 24 of the ae of March 3, 1991 (26 
Stat., 1103), authorizing the President of the United States to “ set 


a apart and reserve In any State or Territory having public land ae 


ing forests, in any part of the public lands wholly or in part covered | 
with: timber or undergrowth, whether of commercial value or not, 
as public reservations,” the Tongass and other national forests 
have been created and set apart and reserved, and have been recog- 


“nized and provided for by Congress in» ‘annual appropriations for -_ 


their use, maintenance, and protection. 
_ The United States Court for the district of Alaska has ruled that 


the laws of the United States relating. to mining claims and rights 


incident thereto, as extended to Alaska by the acts of May 17, 1884, 

and June 6, 1900, supra, also extended to Alaska that section of the 

act of Congress of July 26, 1886, which gave prior appropriators ot 

water flowing across the public lands to be used for mining purposes - 

a qualified title thereto. Revenue ne Company v. ian (2 

Alaska, 363). ; | | 
Section 4 of the act of F cbruary 1, 1905 aie 


‘That. rights of way for the construction and maintenance of dams, reservoirs, e 


water plants, ditches, flumes, pipes, tunnels, and canals within and across the 
forest reserves of the United States are hereby granted to citizens and corpore.- 


. tions of the United States for municipal or mining purposes, and for the 


- purposes of the milling and reduction of ores during the period of their bene- 
ficial use, under such rules and regulations aS may be prescribed by the 
Secretary of the Interior, and subject to the laws of the State or | Lerritory. 
_in which said. reserves are respectively situated. . | 
_ The rights and uses described within said section; with the excep- 
tion of municipal use, are all for purposes connected with or incident 
to mining, and on this ground might be held to be operative in the 
district of Alaska, and not excluded from operation by the provisions 
of the act of 1884, supra, which, in effect, declares the general land. 
laws of the United States not applicable, However, said section 4 © 
of the act of February 1, 1905, is not an act generally applicable to 
all public lands and reservations of the United States, but is specifi- 
cally applicable only to “the forest reserves of the United States”. 
and “subject to the laws of the State or Territory in which said 
- reserves are respectively situated.” As hereinbefore pointed out, . 
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! 


Congress has made the laws relating to the creation and maintenance 
of forest reserves applicable to Alaska, and such reservations have 
been established and are being maintained therein. Section 4 of the 
_ act of February 1, 1905, being applicable within all such reservations 
in any State or Territory applies to and operates in forest reserves in 
the district of Alaska. _ 

In view of the foregoing it is held that spp ieiaenE under the 
said section 4 of the act of February 1, 1905, which conform to the 
- requirements of that statute may be pranecd across lands within _ 
national forests or forest reservations in Alaska. The premises upon - 
which this decision is based and the conclusion reached render it un- 
necessary to consider the question raised in the appeal as to whether — 
general laws relating to public-lands apply to Alaska unless specifi- 
cally excluded therefrom. 

With reference to the application i in the case at bar, the maps and 
other papers are not before the poperenent, but 1f, as stated, they . 
seek a right of way “ for the main purpose” of pent mat ae glschnieal 
power for noncommercial purposes, this showing does not meet the | 
‘requirements of the statute in question, as it ae authorizes the 
granting of rights of way for the purposes therein specified, and not . 
for other uses or purposes, even though the latter may be subordinate. - 
to the purposes specified in the act. 

The record is herewith returned for action in accordance with the 
views herein expressed. | 


“ ie 


i “DESERT ENTRIES—EXTENSION OF TIME—ACT OF FEBRUARY 28, 
1911. | 


ean ees, a 


DEPARTMENT OF THE INTERIOR, 
| | _ Washington, February 13, 1912. 

Rucisrens AND RECEIVERS, | | 

Walla W alla, North Yakima, and Vancouver, Waser | 
Sirs: Annexed is a copy of the act of Congress approved February 
28,1911 (36 Stat., 960), entitled “An act authorizing the Secretary of 
- the Interior to grant further extensions of time within which to make 
proof on desert-land entries in the counties of Benton, aoe) 
‘and Klickitat,” in the State of. Washington. 

1. All onlin one for the benefit ae this act must be supported ; 
by the affidavits of the applicants and at least two corroborating wit- 
nesses.made before an officer’ legally authorized to administer oaths 


in connection with the entry in question and set forth the facts on 


account of which the further extension of time is desired. 
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2. Such ‘pplication and affidavits must be filed in ihe local land | 
office of the district wherein the lands are situated for transmission, 
with the recommendation of the register and receiver, to the Com- - 
~ missioner of the General Land Office. . | 7 
_ 38. You are directed to suspend any application that may be con- - 
sidered defective in form or substance, and allow the applicant an 
opportunity to. remedy the defects or to file exceptions to the re- 
quirements made, advising him that upon his failure to take any 
action within a specified time, appropriate recommendations will be - 

made. Should exceptions be filed, they will be duly considered with 
- the entire record. In tr ansmitting applications for the benefit of 
this act, you will report specifically whether or not there is any con- 

test pending against-the entry involved, and if a contest is pending, 
' you will transmit the application to the Commissioner of the Gen- 
eral Land Office by special letter without action thereon, making 
. due reference to this paragraph.. | 
Very respectfully, | ~ Samurr. ADAMS, 
- First Assistant as 


SUSAN A, LEONARD. — 
Decided February 14, 1912. 


SETTLEMENT CLAIM ON UNSURVEYED LAND—JURISDICTION oF LAND DEPARTMENT. 
The land department has full authority and jurisdiction, either on its own 
-. motion or at the instance of others, to inquire into the bona fides of a 
claimed settlement upon public land, notwithstanding the land is yet un- 
surveyed and no entry based upon such settlement claim has been allowed. 


- ‘THOMPSON, Assistant Secretary: . = 

‘Susan A. Leonard has filed motion for coheaaas In the matter of | 
departmental decision of December 98, 1911, sustaining the action of 
the Commissioner of the General Land Office roiecting final proof 

offered November 3, 1910, and holding for Sree her home-_ 
stead entry made October 1, 1909, for the N. 4 N. 4 (lots 1, 2, 3, 4), 
Sec. 4, T. 20 N., R. 10 E., W. M., Olympia, Washington, land dis- 


4 trict. 


The said land was withdrawn pene 25, 1906, and placed in ae 
national forest by proclamation of March 2, 1907. The plat of 
survey was filed August 25,1909. ‘The entrywoman based her claim — 
upon the. alleged settlement. of her deceased husband, Cornelius 
Leonard, who it is alleged settled upon the land in 1902, and who — 
died in the spring of 1905. - 

By letter of December 7, 1908, the Commissioner of the Gena 
Land Office ordered a hearing based upon an adverse report by a 
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forest officer against the settlement, charging that none of the land © 
had been creek or cultivated and that the claimant had never es- 
tablished and maintained residence thereon. The local officers found 
_in favor of the claimant but the Commissioner reversed that action 
and held that the husband had not established bona fide residence | 
upon the land prior to his death and that the widow did not prior 
to withdrawal for forestry purposes establish and maintain resi- 
dence thereon. The Department affirmed the action of the Commus- 
sioner as above stated. 

In support of the motion for rehearing, among lees assloenments 
of error, it is urged that the proceeding initiated against this claim 
was dna horieed and illegal for the reason that the land had nob 
been surveyed at that time and no entry had been made, This con- 
tention is without merit. In departmental instructions of May 15, | 
1907 (85 L. D., 565), it was held: 

By virtue of its Jurisdiction over the public lands, involving their care as 
well as their disposition, the land department may at any time, of’its own 
motion or at the instance of others, wherever it appears or is charged that 
claims asserted under any of the public-land laws are merely colorable and 
are used to cloak unlawful timber cutting, illegal fencing, the wrongful exclu- 
Sion of bona fide settlers or claimants, or otherwise to the subversion of those 
‘ laws, inquire into and determine those questions and thereupon take such: fur- 
ther action as may be appropriate and necessary to enforee its Jurisdiction and 
preserve the rights and interests of the public. P 4 

In this connection see also instructions of June 26, 1907 (85 L. D., 
632). Furthermore, this claim might well have been rejected and 
the entry canceled upon the showing made in the final proof offered . 
PY. the claimant. | 

Tt is not deemed necessary to refer specifically to the other assign - 
ments of error. The facts were elaborately stated in the decision of 
the Commissioner, and the Department is convinced that the hus- 
band had not prior to his death established a bona fide residence upon 
_ the land, and further that the widow did not after his death and > 
prior to the withdrawal of the land, establish and maintain a resi- 
dence thereon as required by the homestead laws. Unless the hus-— 
band had, prior to his death, a bona fide settlement claim, the widow © 
could not predicate a claim thereon as his. widow so as to relieve her 
from the usual requirement of residence for original claim. There 
being no sufficient claim upon which she could make entry as widow 
of the alleged settler, it was incumbent upon her to perform resi- 
dence and cultivation in her own right, which she did not do, at 
least prior to the withdrawal for forestry purposes 

The motion is accordingly denied. 
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JOHN H. PARKER. 


. “ 


Decided February 21, 1912. 


| TEMBER AND SrONe TNTRY—RESERVOIRS AND DITCHES. : 

In view of the statutory provisions requiring reservations in patents under 

the timber and stone act of all vested and accrued water- -rights. and. ditches 

and reservoirs used in connection therewith, reservoirs and ditches con- 

structed for use in connection with mining operations are not such improre- 

ments as will prevent eet On of the land upon which they are socnies 
muGer the timber and stone act. 4 


THOMBION, Assistant Seceiaas 

May 17, 1907, James H. Parker filed his timber and eco eee 
statement, No. 5210, at, La Grande, Oregon, for the E, 4 NW. 4 and 
the N. $ 1 SW. J 4 of Sec. 26, T.11S., RB. 39 E., W. M. Final ee 
was made August 28, 1907, final receipt No. 11791, endorsed “ Regis- 
ter’s certificate not yet issued,” issuing the saine day. March 23, 
1908, the Commissioner of the General Land Office directed the regis- 
ter. and receiver to issue notice of charges upon the report of a 
special agent, as follows: 

_ 1. That the land is mineral in character. 

2. That said lands are covered by the valid mining claim of one Fred Wunder, 

and are in his possession and occupation. 

Hearing thereon was held January 27, 1909, the register and 
receiver thereupon rendering a decision finding that the charges made 
had been proved by a preponderance of the evidence. By decision 
of January 28, 1911, the Commissioner affirmed the recommendation 
of the register and receiver, and held the entry for cancellation, from 
which action the claimant tas appealed to the Department. 

After careful consideration of the entire record, the Department 
is unable to concur in the conclusions below. The testimony on behalf 

of the Government discloses that on August 26, 1903, Fred Wunder, 
Sr., and seven others, located a placer mining claim known as the 
Buffalo Gulch placer mining claim, which embraced, as far as is 
here material, 45 acres 1n section 23 of the above township, ie 5 acres 
in the E. 4 1 NW. 2 4 of section 26, and 12.5 acres in the N. 4 SW. 3 
of section 26. On the lands in section 23, outside of the lintite fe 
the timber and stone entry, the mining dutraant had several build- — 
ings and a garden, and had conducted some placer mining. All the 
gold ever produced from the mining claim came from that part of it. 
in section 23:. Thé only mining, so to speak, ever attempted on that 
‘part of the claim outside of section 23, was ae washing of a plece of 
ground about 100 feet square in the NE. 4 NW. 4 of section 26, — 

which was done in about the year 1895. The iediimony of some of the | 
mining locators is to the effect that they got pay at this excavation, 
but went down below 1 in section 23 to work, as otherwise the tailings 
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from abavé Souls cover re good ground in ssction: 23. There is 
also some further testimony to the effect that they had prospected in © 
the KE. 4 NW. 4 of section 26, and found gold, but the exact places 
_ where these prospects were obtained, or the amount of gold so found, 
cloes not appear. Jt further appears that in thelr workings in sec- 
tion 28 no values have been produced for the last two or three years. 
A stream; called Buffalo Gulch, runs through the timber and stone 


claim from the south to the north, the land rising abruptly to the  —~ 


south. .There is not a particle of evidence on behalf of the Govern- 
ment of any mineral ever having been found on the N. 4 SW. 4 of 
section 26. The mining claimant had three small reservoirs located © 
in the E. 4 NW. 4 of Sec. 26, across this stream or gulch. The water 
so collected was conducted by ditches to the land in section 23, where — 
it was used in connection with the mining thereon. There is a dis- 
pute in the testimony between the witnesses for the Government and 
those of the claimant as to whether the boundaries of the placer 
mining claim had been marked upon the ground, or not. | 

_ The claimant’s testimony shows that while he was advertising 
proof of his timber and stone claim he was informed by Fred Wunder, 
Sr., and his son, that his timber and stone claim took in their mining 
- Improvements and garden. He advised them that if that were true he 
did not desire to purchase the land. Thereafter he examined the | 
land, in company with a surveyor, and it was discovered that all of 
Wunder’s improvements, except the reservoirs and ditches above 

referred to, were not upon the timber and ‘stone claim at all. As to 
the reservoirs, he was evidently of the opinion that his acquisition of © 
the land under the timber and stone law would not interfere with 
Wunder’s use of the reservoirs and ditches. The claimant further 
had the land examined by four or five experienced placer miners 
who prospected in the reservoirs and along the gulch. The result of 
their prospecting discloses that in about half the pans they would ~ 
find very fine, minute colors, such as would be called specks, requiring — 
about seventy-five to one hendied and fifty colors to make one cent. 

_ All of them unite in stating that the land is valueless as a placer 
mining proposition; that its value would not exceed one cent per — 
cubic yard at bedrock, which value would tempt no reasonable man > 


to work it as a placer mine. The land bears, however, from two to. _ 


two and one-half million feet of pine timber, and undoubtedly is 
more valuable for the timber than for any other purpose. 

The Department, on the testimony so stated, is of the opinion that - 
the land in question is essentially nonmineral in character, and chiefly 
valuable for its timber and stone, and that therefore the first charge _ 
has not been sustained. As to the second charge, it is clear, from 
the first finding, that the mining claim, as to the lands in section 26, 
here involved, is not a valid placer location. The sole question, 
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therefore, remains, whether the reservoirs and ditches located upon 
the E. 4 NW. 4 are such improvements as will prevent the Beaton 
of the land ander the timber and stone law. 

The act of June 3, 1878 (20 Stat., 89), provides, in séction 1, that— 


; nothing herein contained shall defeat or impair any bona fide claim. under any 
law of the United States, or authorize the sale of any mining claim, | 

And provided. further, That none of the rights conferred by the act approved 
July twenty-sixth, eighteen hundred and sixty-six, entitled “An act granting 
the right of way to ditch and canal owners over the public lands, and for other 
purposes,” shall be abrogated by this act; and all patents granted shall be 
subject to any vested and accrued water rights, or rights to ditches and reser-_ 
voirs used in connection with such water rights, as may have been acquired 
under and by the provisions of said act; and such rights shall be expressly 
reserved in any patent issued under this act. — : 


The act of July 26, 1866 (14 Stat., 253), above referred és, was” 


substantially carried into the Revised Statutes as section 2339, and 
reads: 


Whenever, by priority of possession, rights to the use of water for mining, 


the same are recognized and dolmiow leds by tie local customs, ieee anal the 
decisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right of way for the construc- 
tion of ditches and canals for the purposes herein. specified is hereby acknowl- 
edged and confirmed. 


- Section 2340, Revised Statutes, further provides: 


All patents granted, or pre-emption or homesteads allowed, shall be subject . 
to any vested and accrued water-rights, or rights to ditches. and. reservoirs used. 
in connection with such water-rights, as may have been acquired under or 
_ recognized by the preceding section. , , 7 

In harmony with the above provisions, patents granted under ‘this 
timber and stone law state that the grant is— | 
subject to. any vested and accrued. water-rights for mining, agricultural, manu- 
faeturing, or other purposes, and rights to ditches and reservoirs used in con- 
nection with such water-rights as may be recognized and acknowledged by the | 
local customs, laws, and decisions of courts. | he. 

- From the above it is clear that if: the mining cigaaabts have 
acquired a right to the use of the water, reservoirs and. ditches, under 
the customs, laws, or decisions of. the courts of Oregon, such nee | 
are fully safeguarded tothem. | = , 

Section 2 of the act of June 8, 1878, ee that any person — 
desiring to avail himself of the provisions of said act, must file with 
the register a written statement in duplicate, showing, among other 
things, that the land “contains no mining or other improvements, 
except for ditch or canal purposes, where any such do exist, ‘save — 
‘such as were made by or belong to the applicant.” ‘Section 3 further | 
requires the furnishing of satisfactory evidence at the time of filing , 

95464°—vou 40—11——28 
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proof, “that the land is of the character contemplated in this act, 


unoccupied and without improvements, ofher ed those cucepted, 
either mining or agricultural.” 

The statute therefore contemplates that lands containing improve- 
ments shall not be acquired under the timber and stone law except 


in the case of two classes of improvements: (1) those constructed for 


ditch or canal purposes, and (2) those belonging to the applicant 
himself. Congress evidently was of the opinion that the right to the 
use of ditches and reservoirs was asain safeguarded by section 1 
of the act. 


It must accordingly be held that the reservoirs and ditches in this 


case are not such improvements as would prevent the acquisition of 
the land under the timber and stone law. The decision of the Gom- 
missioner is accordingly reversed, and, if no other objection appear, 
final certificate and patent will issue. . | 


ELBERT L. SIBERT. 
’ peotied February 26, 1912. 


Homerstrsap ENTRY—AMENDMENT—ActT oF Frsruary 24, 1909. 

The act of February 24, 1909, with respect to amendment of entries, is limited 
to cases of mistake in description at-the time of making an entry whereby 
the entryman’ S intent was defeated, but is mandatory and obligates the 
-Jand department to allow change of entry in such cases. 

AMENDMENT—DISCRETIONARY POWER OF SECRETARY AND COMMISSIONER. 
_ The act of February 24, 1909, making it mandatory upon the land department 


_to allow amendments of entries in certain cases, does not limit. or take 
away from the Commissioner of the General Land Office or the Secretary | 


of the Interior the discretionary power theretofore vested in and exercised 
by them to permit amendment of entries in other proper cases. 
AMENDMENT OF HOMESTEAD ENTRY To HMBRACE LAND ORIGINALLY DESIRED. 
‘Where at the time of making a homestead entry the entryman was prevented 
from’ taking the technical quarter-section desired by him because of an 
existing entry covering part thereof, but made entry of the remainder of 
such quarter-section together with sufficient adjoining land to make up 160 
acres, he may, upon removal of the obstructing entry, be permitted to 
adjust his entry to the technical quarter-section in accordance with his 


original desire, provided his applieation to so amend is filed within one 


year from the date of his Ones es 


- Tuomeson, Assistant Secretary: 
Elbert L. Sibert appealed from decision of the Commissioner of 


the General Land Office of May 13, 1911, ne his application te. 


amend his homestead entry to include N. 4 NE. 4, Sec. 82, T. 145 ‘XN, 
R. 98 W., Dickinson, North Dakota. 


September 18, 1909, Sibert made entry for S. 4 NE. 4 and E. 4 


Nw. 4 +, Sec. 32. July 21, 1910, he applied to amend his entry to ex- 


f 
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aes E. 4 NW. 4, and .to embrace all the NE. 4, which. die local 


office forwarded to the Commissioner, with recommendation it be 


‘allowed. The Commissioner denied the application as not showing 


a case within instructions of April 22, 1909 PAO L. D. , 655), govern- 
ing amendment of entries. 
The ground on which amendment was asked 1 Is thus stated i in the 


application: 4 : ‘e 


At the time I-made homestead entry I had aly eady looked over the NE. + of 


‘said Sec. 82, also the E. 4 of NW. 4 of said section 32, T. 145 N., R. 98 W., and 
intended to make acnmupienaan, for the NH. 4, but upon arrival at the U. 8S. — 


Land Office I found that the N. 2 of NE. ¢ had been filed on by another party, — 


so I then took the land at aieat embraced in my homestead entry. Since 


date of my entry, however, the N. 4 of the NE. 4 of said Sec. 32 has been 


relinquished back to the Government and I now desire to change my entry so 


as to embrace the N. 3 of NE. 2 instead of E. 4 of NW. 3 of said Sec. 32, T. 145 


age the B. 3 of NW. 4 r edi Sec. 82-145-98 is better adapted to grazing 
than for agricultural purposes and not as suitable for agricultural purposes .as 
I supposed at the time of filing thereon and it would not be practicable to 
endeavor to use the same for agricultural purposes. Precaution was taken to 
avoid a mistake in the character of the land. 


The act of February 24, 1909 (35 Stat., 645), w was me agian’ sec- 
tion 2372, Revised Statutes, and applies one to cases of mistake in 
description at time of an entry whereby the entryman’s intent was 


defeated. The présent is not such a case, and that act has no refer- 


ence to it. That act is mandatory and obligates the land depart- 
ment to allow change of entry in such case. It is the entryman’s 
right when such facts are shown, but it does not limit or take away 


the discretion of the Commissioner or Secretary to grant similar 

relief in proper cases. Such power has always existed, and the act _ 
referred to does not take it away, as it is not a grant or limitation of 
power, but a mandate giving a right to the entryman, and imposing 
a duty on the land department. This-continuance of the discretion- 


ary power, unimpaired, is recognized and affirmed by the instructions 
of April 22, 1909, which provide (37 L..D., 658) : 


However ...... the Department will allow amendments of eutries made 
under laws which: require settlement, cultivation, or improvement of the land 


entered in cases where, through no fault of the entryman, the land is found 


to be so unsuitable for the purpose for which it was entered as to make the . 
completion of the entry impracticable if not impossible. 


Sibert got the land he then understood he was assis for so 


there was no mistake defeating his then present intent, but that intent 


was forced by the obstacle of an-existing entry which prevented his 
taking part of what he then desired, arid compelled him to take land 
less suitable to his intended use. That obstacle is now removed. 
His aplication was timely upon removal] of the obstructing entry and 
within a year after his own. The amendment not only effectuates 


his original purpose.and desire, but also conforms to the established 
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policy of the land laws for subdivision and disposal of lands in com- 
pact square units of entire quarter sections. : 

It may be admitted that the E. 4 NW. 4, Sec. 32, is not so entirely 
unsuitable for agricultural purposes as to make completion of this 
entry wholly “ impracticable if not impossible,” as it has some utility 
for grazing, and Sibert might to some extent change his preferred 
vocation of tillage of the soil to that of stock raising, which is an > 
agricultural industry, but, in view of the Department, there is not 
sufficient reason to compel a change from his preferred mode of 
industry and manner of life. It is more conformable to just regard 
for Sibert’s preferred mode of life, and to his original desire, to 
allow such amendment as conforms: to them and against which no- 
obstacle or adverse interest now exists. | 

The decision j 1s reversed and the amendment is allowed. 


. —— 


NORTHERN PACIFIC RY. CO. 
Decided February 28, 1912. 


-NortHERN Paciric GRANT—SELECTIONS UNDER Act or JULY 1, 1898-—-NorTIcE. 

Selections by the Northern Pacific Railway Company under the provisions of 
the act of July 1, 1898, are within the purview of the circular of February 
21, 1908, which requires the selector or locator in all cases of applications 
to locate serip, warrants, certificates, soldiers’ additional rights, or lieu 
selections of public lands, to post and publish for a period of 30 days a 
notice describing the land located or selected; and where publication and 
posting of notice of a Selection under that act has been made in accordance 
with said circular, further publication and posting covering such. of the 
selected lands as are within six miles of a mineral entry, claim, or location, 

in conformity with the circular of J uly 9, 1894, should not be required. 


THompson, Assistant. Secretary: 

The Northern Pacific Railway Company has ajpealed Pi deci- 
sion of the General Land Office requiring it to make publication in | 
conformity with the circular of July 9, 1894 (19 L. D., 21), of lands 
selected by it under the provisions of the act of July 1, 1898 (30 Stat., 
620), within six miles of a mining claim of record. Appellant insists 
that the purpose of the circular of July 9, 1894, has been subserved by 
the posting and publication of notice of the elections in conformity 
with the circular of February 21, 1908 (36 L. D., 278), which requires © 
the locator or selector in all cases of applications to locate scrip, war- 
rants, certificates, soldiers’ additional rights, or lieu selections of 
public lands, to post and publish for a period of thirty days a notice - 
describing the land located and selected in order that persons claim-: 
Ing same or desiring to show it to be mineral in character may have 


opportunity to file objections thereto and to establish their inter- 
est therein or the mineral character of the land. The circular of. 


July 9, 1894, supra, which requires railroad companies in all cases» 
where the and selected 1 1s within six miles of a bare entry, o 
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or ication to file an affidavit as to the character of the [anid and to 
publish and post for sixty days a notice of the selection, issued prior 
to the passage of the act of July 1, 1898, and had pantioular reference 
- to selections within definite alae or indemnity limits of grarits. 
Selections under the provisions of the act of July 1, 1898, are not 
confined to definite limits but may be made in any State or Territory 
through which the railroad extends. They are more in the nature of © 
lieu selections, and clearly fall within the scope of the instructions of | 
February 1, 1908, which require notice of the selection to be given 
by publication andl posting without regard to whether or not the selec- 
tion is within six miles of a mining claim of record. In such cases 
where the locations or selections are not confined to specified sections 
or within definite limits, it was deemed necessary and proper that 
notice of the selection should be given in aid cases and not limited as 
was the case with ordinary indemnity selections to those cases where 
the lands were in the vicinity of known mining claims. 

Selections like the one involved are therefore held to be governed 
by said circular of February 21, 1908, and if in this case notice has 
been given in the form: and manner required by said instructions, 
further publication and posting should not be required. 

The case is remanded for further consideration by the General 
Land Office under the views herein pares 7 


RECLAMATION—SUNNYSIDE UNIT, YAKIMA PROS ECT—WATER 
SERVICE. | 


Pusric Notice. | 


DepaRTMENT OF THE INTERIOR, 
. Washington, February 29, 1912. 
In pursuance of the provisions of section 4 of the act of Congress 
approved June 17, 1902 (32 Stat., 888), notice is hereby given as 
follows: 

1. Water will be furnished from the Sunayiae unit, Yakima 
project, Washington, under the provisions of the Reclamation Act 
in the irrigation season of 1912 for irrigable lands shown on farm 
unit plats of T. 8 N., R. 23 E.; T. 8 N., R. 24 E.; T. 8 N., R. 25 Ee; 
T. 9 N., R. 93 E.; T..9 N., BR. 28 K.., Willamette Meridian, approved 
by the Secretar y of the Interior February 19, 1912, and on file in a 
local land office at North Yakima, Washington. | 

2, A supplementary list to accompany said plats and showing all 


lands now ready for irrigation i in the Sunnyside unit has been” filed 1 in 
the said local land office showing in separate columns the area in each 


legal subdivision or farm unit opened to irrigation in the years 1909, 
1910, 1911 and 1912, and the additional lands for which ‘water will 
be farniehed | in 1913 and subsequent years will be shown on further 
supplemental lists to be duly filed in the said land office. 
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3. The terms of this notice hail not apply to any unentered lands 
shown on said farm unit plats except the public lands shown on said 
plats in Sec. 4, T. 8 N., R. 23 E., W. M., not heretofore shown on any 
list as open te water-r ight fpolication but now shown on the accom- 
panying list. Public notice as to other unentered lands will be given 
at a later date, and in the meantime such lands shall remain reserved 
from all forms of entry. Homestead entries will be received upon | 
unentered lands in Sec. 4, T. 8 N., R. 28 E., W. M., at the aforesaid 
land office on and after April 1, 1912. | 

4, The United States has recently taken over a ee reason, 
system in the Prosser division of the Sunnyside unit, and the owners 
of all lands having certain rights and interests therein and who desire 
to obtain the benefits of storage connected with the Sunnyside unit, 
and other benefits due to the improvements of the irrigation system, 
shall be allowed on account of such rights and interests a credit of 
$21 per acre for such lands and may file water right applications at 
a building charge of $31 per acre of irrigable land therein. Al! lands 
of this class are indicated.on the farm unit plats and lists hereinabove 
referred to. The said building charge shall be > Paid 1 in equal annual 
installments not exceeding ten. 

5. The regulation is hereby established for the entire Sunnyside 
unit that the United States does not undertake to supply water within 
less than 60 days from the date of acceptance of any water-right 
application. 

6. Except as otherwise provided herein, homestead entries, applica- 
tions for water rights, the charges, time and manner of payments 
shall be governed by the terms of the public notice of March 15, 1911, 
for the Sunnyside unit. . 

| ‘eicean Apams, | 
| First Assistant perngeare of the Interior. . 


DRAINAGE OF SWAMP AND OVERFLOWED LANDS IN MINNESOTA. 
ACT OF MAY 20, 1908. 


INSTRUCTIONS. 


DEPARTMENT OF THE “Dwr error, 
‘GuneraL Lanp OFFicr, 
| | Washington, February 29, 1912. 
Recisrers AND Rucetvars, | 7 | 
Cass Lake, Crookston, and Duluth, Minnesota. 
Sirs: With reference to the instructions of June 3, 1908 (361 L. D., 
477), and the act of May 20, 1908 (85 Stat., 169), you are further : 
mstructed as follows: 
1. The act in question extends the State drainage nae to two. 
classes of public lands in the State of Minnesota, namely, lands 
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_ which are subject to entry and entered lands for which no final cer- 

- tificates have issued. Section 3 of the act provides for the enforce- 

ment of charges against any unentered lands, or lands covered by | 
an unpatented entry, by sale of the lands in the same manner and 

under the same proceedings as such charges would be enforced. 
against lands held in private ownership. 

2. Under sections 5 and 6 of said act, purchasers of lands at such 
sale must have the qualifications of a How eabead entryman and not 
more than 160 acres can be sold to any one purchaser, even if he | 
purchases. from the State. The act makes provision for the issuance 
of patent to individual purchasers, but the law does not provide for 
the issuance of patent to the State for any lands bid in by the State. 

_ The State, however, can sell the lands bid in by it to qualified in- 
dividuals, who may make the payments and submit proof of their 
qualifications, required by section 5 of the act of May 20, 1908, 
supra, to the register and receiver of the United States local land 
office and thereby secure patent under. said act. 3 

_ 8. A person who makes a homestead entry for 40 or 80 acres of 
lands would have a right to purchase at a sale of the lands enough 
lands to make up 160 acres, provided he is so qualified under the 
homestead law, one of the eucens of the act. being that every . 
purchaser at the sale of the lands shall have the qualifications of a 
homestead entryman. If such homestead entryman has not proved. 
up on his homestead entry the lands purchased by him must adjoin 
his original entry. If he has proved up on his homestead entry he 
would be qualified under section 6 of the act of March 2, 1889 
— (25. Stat., 854), to enter enough additional and to make up 160° 
acres. 

4. A panenaser for lands which were opened with dis requirement 
that the settler thereon must pay a fixed price for the land in addi- 
tion o complying with the homestead law, which lands were affected 
by the free homestead act of May 17,. 1900 (31 Stat., 179), would 

not in such case be required to pay the price ier acre under which 
the lands were originally opened. | 

5. Persons who have existing homestead entries in other parts of: 
the country would not be qualified homestead entrymen and, there-— 
fore, would not be entitled to purchase at a sale of the lands in . 
| ee A person, | however, who has entered and acquired title 

to less than 160 acres would be qualified to purchase so much addi- 
tional land as when added to the cianiaty previously entered would — 
not exceed 160 acres. ; 

6. Persons who are the owners a, more than 160 acres are Aet qual- 
ified to make a homestead entry in the State of Minnesota and, © 
therefore, would not be qualified to purchase land at a sale of lands Z 
under said act of May 20, 1908. : 


440 DECISIONS: RELATING TO THE PUBLIC LANDS. 


7. There is no provision in the’law which requires residence on 
the land purchased under the act, or cultivation or pea 


thereof. _ 
8. When a statement of the sale of tage has been filed in your 


office in accordance with the provisions of section 4 of the act, you | 


will at once make proper notes thereof on the records of your office 
and also furnish this office a copy of such statement and from the 
time of the receipt of such statement you will consider the land as 
withdrawn from homestead entry. During the period of 90 days 
after the sale, the purchaser has the right to pay you the proper 
amounts as mentioned in section 6 of the act, and, should he do so, © 
you. will issue cash certificates and receipt therefor. At the end of 
said period, in case the purchasers at the sale shall be in default 
in the matter of payments, the lands may be purchased by any per- | 
son having the qualifications of a homestead entryman by paying ~ 
the amounts required as specified in said section 6. If the lands are 
Indian lands, you will deposit the’ price pad for the land to the 
credit of the proper Indian fund. 2% 

Very respectfully, sep Daxian, | 

an: _ | Commissioner. 
_ Approved: | | | 
SamunL. ADAMS, 

First Assistant Secretary. 


FRANK X. MANN. 


Decided January 4, 1912. 


Come: LAND WITHDRAW AL—INTERVENING HOMESTEAD ENTRY—ACT oF JUNE 22, 
‘1910. 
Where subsequent to an eeaeative order of withdrawal of coal lands, subject 
to the provisions of the act of June 22, 1910, but prior to notice of such 
| withdrawal at the local office, homestead entry is allowed for lands. 
- eovered by the withdrawal, the entryman will be required to amend his 
entry so as to make it subject to the peers of said act. 


Apams, First Assistant Secretary: 
- Frank X. Mann has appealed to the Department from decision of — 
| March 7, 1911, by the Commissioner of the General Land Office, 
requiring amendment: of his homestead entry, made July 13, 1910, 
for the S. 4 SW. 4, Sec. 23, and N..4 NW. 4, Sec. 26, T. 22 N. B. 12 
E., B. H. M., Lemmon, South Dakota, land district, so as to make 
the entry subject to the provisions of the act of June 22, 1910 (36 
Stat., 583). 


The land applied for was included in South Dakota coal-land 


“withdrawal No. 1, made by Executive order of July 7, 1910. It was 
not stated in the Commissioner’s decision that the a withdrawal 
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was in terms wade subject to all of the conditions and limitations of 


the said act of June 22, 1910, but an examination of said order shows 
that 1t was made subject to the provisions of that act as well as the 
act of June 25, 1910. | | 
‘Said order by its terms became effective upon the date of issuance, _ 
notwithstanding the fact that notice of same was not transmitted to 
the local land fice until a later date, and after the date the appli- — 
cation of Mann was filed. State of Utah (33 DL. D. » 510) ; Hiram C. 
Smith (33 L. D., 677). 
As this g pplication was filed in the aa land office sbequenily | 
to the withdrawal of the land as coal land, entryman was properly 
required to amend his application so as _ make the entry subject 
to the provisions of the act of June 22, 1910, supra. ft 
The decision appealed from is’ seeped ‘affirmed. 


FRANK X. MANN. 


Motion for rehearing of departmental aa on of January 4, 1912, 
40. L. D., 440, denied by Assistant Secretary Thompson, March 
19, 1912. | 


‘NORTHERN PACIFIC RY. C0. 


NoRTHERN Parc GRANT—AREAS COVERED BY Guactors—Acn OF Marcu 2. 
1899. 

The grant of public lands made to. the Northern Pacific Ganwae Company - 
by the act of July 2, 1864, does not include areas covered by glaciers, and’ 
such areas in the Mount Rainier National Park or Pacific National Forest. 

' may not therefore be accepted as bases for lieu selections by said com- 
pany under the proyiprons of the act. of March 2, 1899. 


Furst Assistant Secretary Adams to the Commissioner of the General 
Hs Land Office, January 9, 1912. 


In an undated communication Teporting progress, under the act 
of March 2, 1899. (30- Stat., 993), in the matter of adjustment of 
land grants to the Northern. Pacific Railroad Company, within the 
| Mount Rainier National Park and the Pacific Forest Reserve, you 
ask whether areas covered by glaciers, but which would fall in: ‘odd- | 
numbered sections were surveys extended over same, may be used 
by the railroad company as basis for lieu selections under the ex- 
change provisions of said act. 

- Section 3 of the act of Congress approved July 2, 1864 (18 Stat., 
365), granted to the Northern Pacific Railroad hata its” suc- 


442 —«- DECISIONS RELATING TO THE PUBLIC LANDS. 


-cessors and assions, for the purpose of aiding in the construction - 


of a railroad and-telegraph line to the Pacific Coast— 


every alternate section of public land, not mineral, designated by odd num- 
bers to the amount of 20 alternate sections per mile on each side of said 
‘railroad line as said company may adopt, through the Territories of the 


United States, and 10 alternate sections of land per mile on each side of said — 
_ railroad whenever it passes through any State, and whenever on the line 


thereof, the United States have full title, not reserved, sold, granted, or other- 
wise appropriated, and free from preemption or other claims or rights, at the 


time the line of said road is definitely fixed and a plat thereof filed in the 


office of the Commissioner of the General Land Office. 


Section 8 of the act of Congress approved March 2. 1899, supra, 


authorized the Northern Pacific Railroad Company, upon filing with 
the Secretary of the Interior of a proper deed of release and con- 
veyance to the United States of lands within the Mount Rainier 
National Park and the Pacific I Forest Reserve— 

which. have been heretofore granted by the United States to said company, 
_ whether, eli or unsurveyed, and which lie opposite said company’s con- 

structed road, . to select an equal quantity of nonmineral public lands. 

_ The area aaclved is, approximately, 17,318 acres, and it is.con- 
tended on behalf of the company that to refuse to allow selections 
in lieu of this area would not only be contrary to the plain purpose 
of Congress in providing for the relinquishment, but would be vio- 
lative of the contract entered into between the Department and the 


company when the former accepted the deed of release, whose words © 


of conveyance included not only the title of the company, present 
and prospective, under the granting act, but any right, title, or 
interest which the company might otherwise have. It is contended 
that as glaciers are moving bodies or frozen snow upon the earth’s 
surface, “there must be beneath a body of land, the title to which 
passed to the company on definite location of its road. It is also 


stated that prior to relinquishment, the company contemplated cut- 


ting and marketing the ice from the glaciers and the. establishment _ 


of a pleasure resort upon the summit of Mount Rainier, which, it 
- is contended, indicates that if the exchange of these areas for rece 
outside the park be not. accepted by the Government, the glacial 
areas “ will still remain in the possession and ownership of the rau- 
way company and subject to its use and disposition.” 

The answer to the question propounded by you, therefore, depends 
upon whether or not the areas covered by: the glaciers passed, or 
would pass, to the company, after identification by survey. 

The arguments submitted on behalf of the company, as above set 


: forth are not determinative of the question involved. ~These areas - 
were not specifically described in the deed of release, nor has there 
been any intimation on the part of this Department that same would 


be accepted as valid base for lieu selections. ‘The mere fact that 
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| glacial deposits are underlaid by earth or rocks see not in itself 
make them subject to the grant to the railway company, for the same 
fact is true as to the beds of rivers and lakes, and as stated by the 
_ decision of the Supreme Court of the United States in the case of 

Bardon v. Northern Pacific Railroad Company (145 U. S., 538), the 
erant “1s of alternate sections of public land; and by publie land, 
as it has been long settled, is meant such fond as is open to sale or 
other disposition under general laws.” | 

The fact that the company may have contemplated eee a, 
claim to or making use of these glacial areas does not vest it with 
title thereto if such title was not conveyed by the railroad grant. 

The beds of streams more than three chains in width or so deep, 
swift, and dangerous.as to be impassable, and lakes and ponds: of 
over 25 acres area are, under the laws and rules governing the survey 
of public lands, meandered for the purpose of defining the sinuosities 
of the banks and to ascertain the quantity of public lands in the 
adjacent surveyed areas subject to settlement and sale. It-would be 
possible in those cases, as well as in the cases of glacial areas, to 
extend the lines of survey over such areas, but tliey are not so air 
veyed because they do not contain disposable public lands. 

A glacier is defined by Scott in his work on Geology as— 

A stream of ice which flows as if it were a very tough and viscous fluid and 

does not merely glide. down a slope as snow slides from the roof of a house. 
Glaciers play a very important part in keeping up the circulation of the atmos- 
pheric waters and produce geological results of an extremely characteristic 
kind. . In places where the excess of snow can uot be disposed of (in 
other ways) glaciers are formed and thus keep up the circulation of the. 
waters by carrying the surplus snow down to lower levels at which it can 
melt. A glacier moves in anuch ne same way as a river but. at a very 
much slower rate. 

According to Le Conte a, typieal peeee may be divided into two 
parts— : ~ | 
a creat amphitheatrical part in which the snows are gathered and an icy 
tongue or glacier proper which runs from. the amphitheatre or cirque down 
the valley; or we may regard water as existing in four conditions: first as 
light snow; then as we go down aS neve or granular snow—half snow, half ice; 
then a solid glacial ice, and finally as ariver, _ 

The crest or peak of Mount Rainier is a perpetual snow-covered 
area, from which fiow glaciers in many directions, and from the faces 
or lower ends of these glaciers flow streams or rivers. The glacial 
streams or areas, like rivers or lakes of water, have definite banks or 
boundaries, and are underlaid by beds of earth or rock. Like rivers of 
water they have a continual -flow or motion from the central glacial 
field towards the lower levels. The surface is of ice, unsafe and 
unsuitable for habitation or occupation, and like the beds of streams, 


does not afford a suitable or permanent place for the location of 
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section corners or survey monuments. Such areas do not possess the 
qualities or characteristics of lands ordinarily surveyable and dis- 


posable under the public-land laws of the United States, but, as 
shown, resemble more nearly rivers and streams, which, under the _ 
law and rules, are not surveyed or eee of by the United. States | 


through sale or grant. 
As stated by the Supreme Court in the Bardok case, Supra, the 


grant conveyed to the company only lands in place; that is, such =~ 


areas within the specified limits as possessed fixity, and such other 
physical characteristics as render them susceptible of sale or disposi- 
tion to those who might in some manner occupy or use the same for a 
purpose consistent with the intent of the laws providing for their 
disposition.’ These glacial areas or rivers of ice do not have such 
fixity and are not susceptible of such occupation or use. There was 
no undertaking by the United States that the quantity of land 
- granted should equal any fixed number of acres and the company was 
entitled thereunder only to such lands as may be found to be in fact 
covered by the grant. Sioux City and St. Paul Railroad Company v. 
United States (159 U. S., 349, 372). 
The Department is sonvinced that it was not the intention of 
Congress that such areas should be surveyed or disposed of as a part 
of the public lands of the United States, and that the grant to the 


Northern Pacific Railway Company did not convey the same. If. 


there be any doubt in the construction of the granting act in this 
respect it must be resolved against the railroad company under the 
settled rule that such statutes are to be strictly construed against the 
grantee, Wisconsin Contre. Railroad v. United States (164 U.5., 
‘190 

on are tietetire advised that, in the opinion ‘of the Department, 
no areas falling within glacial fields or streams in the-Mount Rainier 
National Park or Pacific National Forest may be accepted as basis 


& : 


for lieu selections by the Northern Pacific Railroad Company under © 


the provisions of the act of March 2, 1899, supra. 
EDWIN COLLINS. 
Decided January 11, 1912, 


Soroon INDEMNITY SeLEcTION-—ENTRY oF Bast LAND. 


Land within a school section assigned by the State as base for indemnity | 


‘gelection is not subject to entry, selection, or other appropriation under 
the public land laws until the selection is approved and title to the base 
land revests in the United States. | 


THOMPSON, Assistant Secretary: 


Edwin Collins appealed from decision of the Coniiioner of the | 
‘General Land Office of May. 10, 1911, pene his application for 


nae 
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homestead entry for SW. 4 4, Sec. 86, T. 44 N., BR. 5 W.., Coeur d'Alene, 
Idaho. 


The land is witlen the Coeur d’Alene Tadian Bosiulion, opened. 


to settlement and entry by act of June 21, 1906 (34 Stat., 835), 


whereby sections 16 and 36 were granted to the State for common 
schools. 

Ata time not stated by the Comision. the State filed gdeenity 
school selection based on this tract, which Bereerion has not been — 
_approved and is yet pending. | : 

November 1, 1910, Collins. applied for iced entry, which . 
the local office re] ‘ected: for conflict with the State’s school ‘grant. 
That action the Commissioner affirmed. 

The appeal alleges error because the State has made indemnity 
selection and “the probability of approval of the selection is so great 
that the base lands are virtually free from claim by the State.” — 

There was no error in the decision. Legal title to a tract of land 
relinquished to the United States as base for a selection does not 
pass until the selection is approved. Before that time the State may 
recede from its selection and take the land-in place, or, for sufficient 
reason, the Commissioner may reject the selection, leaving the title | 

of the State to its school land base unaffected by the attempted selec- 
tion. The case here presented, pending a selection, is in principle 
substantially like that in, Maybury v. Hazletine (32 L. D., 41, 42; 
same case, 33 L. D., 501), under act of June 4, 1897, hove the 
Department held that land relinquished to the United States as base 
for a selection is not subject to appropriation, entry, or selection 
under the public land laws until the relinquishment is approved and 
title tendered to the United States is accepted. Title had not become 
vested in the United States to the land applied for by Collins by the 
mere relinquishment of the State. The title was merely sub judice, — 
and it was due to State that the title should not be incumbered while - 
its selection was pending, so that should the selection be rejected | 
the State would be restored to its entire title, unclouded by any act 
of.the United States. 

It is not fair to the State, nor is it er administration to nee | 
- the entry upon a mere probability, however enone, that the State’s © 
. selection will be approved. 
The decision is affirmed. 


EDWIN COLLINS. 


— Motion for rehearing of departmental decision of January 11, 1919, 
40 L. D., 444, denied by Assistant Secretary Paper March 23, 
1912, | 


446 | -—Ss DECISIONS RELATING TO THE PUBLIC LANDS. 


JOHN B. DAY. 
Decided: January 17, 1912. ° - 


_ ENNLARGED HOMESTEAD—ADDITIONAL ENTRY—CULTIVATION. 
The provision in section 4 of the enlarged homestead act requiring proof of 
cultivation of at least one eighth of the land the second year and one fourth 


thereafter, contemplates one eighth or one fourth of the area of the addi-. 


_ tional entry made under said act, and not of the combined area of both the 
original and additional entries, where the original entry was made. under 
the general homestead law; but such cultivation may be made anywhere 
within the limits of the combined entries—entirely on the a entry, 
entirely on the additional, or partly upon each, 

Ewiarcep HomrsTEAD—ADDITIONAL ENTRY—CULTIVATION oF OpnicINAL ENTRY. 

Cultivation of an area sufficient to meet the requirements as to the additional 
entry will not relieve the entryman from also meeting the requirements of | 
the general homestead law as to cultivation upon the original entry. 

ENLARGED HoMESTEAD—ADDITIONAL ENTRY—RESIDENCE AND. CULTIVATION. 

Residence and cultivation upon the original entry prior to the date of the 
additional can not be credited to the latter so as to alow final proof thereon 
prior to the expiration of five years from the date thereof; but title to the 
additional entry must be earned by residence upon either: the original or 
additional for the full period of five years and cultivation of the area fixed 

by the statute. - 

Apams, First Assistant Secretary : 
- Jobn B. Day has appealed from the ‘decidion of the Commissioner 
of the General Land Office rendered May 5, 1911, rejecting, in so far 
as it relates to the additional entry, the final proof submitted by him 
July 14, 1910, for his homestead entry No. 2334 made June 14, 1904, 
for the 8. 4 NW. 4 and E. 4 SW. 4, Sec. 32, T. 33 N., R. 65 W., and 
| nee homestead enley. No. 02864 made May 8, 1909, for the NW. 4 
SE. i and SW. + SW. 4, same section, towne and range, ‘Douglas, 
Wyoming, land district. | 

It appears that entryman sablished residence upon the original 
homestead entry September 30, 1904, and the ‘proof shows satisfac- 
tory compliance with the law, so far as this entry is concerned. 

We have here to consider, howesen a case where an original home-— 
stead entry was made in 1904 under section 2289, R. S., and upon 
which the usuad requirements as to residence and cultivation must 
needs. be complied with in order to obtain patent, and also an entry of 
land contiguous to the former entry and made by virtue of the right 
conferred in the act of February 19, 1909 (35 Stat., 639), under. 
which certain epee requirements as to the area of cultivation were 
_ Imposed. 

The entire cultivation shown was as follows: in 1905, 5 acres; 
1906, 5 acres; 1907, 5 acres; 1908, about 20 acres; 1909, 63 acres} 
| 1910, crop not. harvested, 63 acres. 

The Commissioner held that the ena | 
had not cultivated the required number of acres, except for the years 1909 and. 
1910, and for that reason said proof eannot be accepted as covering both entries. 

It is, theretore, rejected So far as it relates to the additional entry. 
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The result reached is the correct one, but the decision is based in 

part upon an erroneous construction of sections 8 and.4 of the. 
enlarged homestead act of February 19, 1909, supra. | 
The Commissioner in the decision appealed from says: 


In -accordance with the requirements of said act and the instructions issued | | 


thereunder, the proof must show-that*‘at least one- eighth of the combined area. 


of both entries has been continuously cultivated to agricultural erops, other “ 7 


than native grass, beginning with the second year of the entry, and that at least. 
one-fourth of the combined area of both entries. has. ‘been continuously culti- 
vated to agricultural crops other than DEE! “grass, ‘beginning with ‘the third. 
year of the entry. — : 


The sections of the above mentioned ict , material for constivuction 
herein, read as follows: — | 7 | 
Sec, 3. That. any homestead. entryman of lands Of the character herein 
“described, upon which final proof has not been made, shall have the right to. 
enter public lands, subject to the provisions of this act, contiguous to his former 
entry which shall not, together with the original entry, exceed three hundred 
and twenty acres, and residence upon and cultivation of the original entry shall 
-be deemed as residence upon and. cultivation of the additional entry. 

Sec. 4. That at the time of making final proofs as provided in section twenty- 
two hundred and ninety-one of the Revised Statutes the entryman under this 
act shall, in addition to the proofs and affidavits required. under the said sec- 
tion, prove by two credible witnesses that at least one-eighth of the area 
embraced in his entry was continuously cultivated to agricultural crops other 
than native grasses beginning with the second year of the entry, and that at 
least one-fourth of the area embraced in the entry was so cone uuouehy Cu: 
vated beginning with the third year of the entry. . 


Under the above sections, the area of cultivation se consist~ 
ing of one-eighth the second year and one-fourth thereafter for three 
years, refers to the area of the ey made under this act and not to. 
the “combined area of both entries,” where the first entry was made 
under the general homestead law. | In other words, if the additional 
_ entry made under this act consists of 80 acres, as in this case, the. law 
requires cultivation of 10 acres the second year and 20 acres there- 
after for three years. But this requirement does not relieve the 
entryman from such additional compliance with the law on his 
original entry as would ordinarily enable him to perfect his title | 
thereto, just as if he had made no additional entry. | 

It is ‘provided, however, that this specially required area of culti-_ 
vation may be of land embraced . in the original entry. So long as 
the required amount is cultivated, the land so used may be entirely 
in the old entry, entirely in the additional entry, or partly in each. 

The decision of the Commissioner also necessarily implies that — 
residence upon and cultivation of the original entry, before the date 
of the additional entry, may be credited to the later entry so as to 
allow final proof thereon prior to five years from the date thereof. 
There is nothing in the act to warrant such a conclusion, Section 4 


448 DECISIONS RELATING TO THE PUBLIC LANDS. 


provides that a certain area must be cultivated beginning with the - 


second year of the entry. There was clearly no intention on the part 
of Congress to present this additional land i in return for something 
already done on another entry. It must be earned by residence upon 
one entry or the other and. the cultivation of a certain acreage. 

A concession is made in favor of “ homestead entryman of lands 
~ of the character herein prescribed upon which final proof has not 
been made” in that they need not move their habitation from the 
old homestead but may continue to reside thereon and cultivate it 
and such residence and cultivation “shall be deemed as residence 
upon and cultivation of the additional entry ” which must be con- 
tiguous thereto. These acts, however, must be performed subsequent 
to the date of the entry under this act in order to be credited thereto. 

For the reasons stated the result reached in the decision eppeuke 
from is accordingly affirmed. a | 


H. B. PHILLIPS. 
Decided ae 19, 1912. 


Séipiaa! Agpureal —AssicnMENT—RIGHT OF ASSIGNEE. 

Where an assignment of a soldiers’ additional right expressly limits loca- 
tion of the right upon a certain designated tract of public land, such 
assignment is special and does not give the assignee the right to locate 
other public land than the tract so designated; and where, under an erro- 
neous ruling of the land department then in force, he is denied the right 
to enter the land so designated and acquiesces in such action, and the 
land passes from the Jurisdiction of the land department, ‘neither he nor 
anyone claiming through him.by virtue of such assignment has thereafter 
any right to locate any other tract of panne: land thereunder. 

Avams, First Assistant Secretary: 
-. This is the appeal of H. B. Phillips from a decision of the Com- 
missioner of the General Land Office, April 19, 1911, rejecting his 
application to locate, under section 2306 of the Revised Statutes, an 
alleged unsatisfied portion of the soldiers’ eccuees right of 2 esse F’. 
Elmore, upen 2 20 acres of land, being the E. 4 E. 4 of SE. 4 NE. 4 
and W. 4 W. 4 of SE. 4 NE, 4, ce 28, T. 9 N., R. 14 K., ees | 
land aicerich Galiforita. While of no special materiality upon the 
question presented by this record, it may be well to here state that 
the irregular outlines of this tract are due to the fact that part of 
the NE. + of said section is covered by a mining claim. 

Phillips claims this right by assignment of one F. W. ‘McReynolds, 
who claimed it by assignment of one N. P. Chipman, who claimed 
it as assignee of the said Jesse F. Elmore, the. soldier, by virtue of 
his substitution as the attorney-in-fact under a power executed by 
Elmore to one Charles D. Gilmore, May 28, 1875, and the location 


r 
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of the right upon a tract of land at Susanville, Gali#ornia: That 
location failed and the entry allowed thereunder was canceled for 
invalidity, and under date of August.2, 1903, one William C. .Wil- 
son, who claimed and was adjudged to be assignee of Elmore through | 
one William E. Moses, who claimed under assignment from Elmore, | 
- dated April 24, 1902, located the right upon 87.61 acres of land at 
Helena, Montana, which location was passed to patent June 14, 
1904. Under this state of facts the Commissioner of the General 
Land Office, citing a decision of the Court of Appeals of the District 
of Columbia, at its April Term, 1910, in the éase of Francis M. Wal- 
cott, appellant, ». Richard A. Ballinger, Secretary of thé Interior, 
appelles, held in substanice and effect that upon the failure of. the 


Susanville entry, and upon the subsequent assignmént of the right 


to Moses, and the issuance of patent upon the Helena location made 
thereunder, the right was satisfied and- that ane has. no ‘Tight, i 
title, or interest therein, _ : 
The said Jesse F. Elmore was “sometime the owner of a soldiers’ 
additional right to enter 80 acres of land, he having, prior to the 
adoption of the Revised Statutes, partormed the requisité military 
service and made original homestead entry for 80 acres of land, and 
-it appears that he, in the exercise of this right, located May 28, 1875, 
40 acres adjoining the land covered by his original entry, aiid that 
both of these entries were patented to him under final certificate | 
2347, September 10, 1875. Again, on May 28, 1875, notwithstand- 
ing’ the fact that Elinore- had entered or did on that day enter 40 . 
acres of land in the exercise of such right, he executed a power. of 
attorney appointing one. Charles D. Gilmore his attorney-in-fact to - 
locate and enter at the United States land office at Susanville, Cali- 
fornia, his “ additional homestead . . . for the following described 
public lands, to wit: Lots i and 2, See. 18, T. 98. N., R. 6 E., M. D. 
_M.,”. and to sell “the sarne the said deactibed ‘pretnises or any part 
or pel thereof.” In the exercise of this power, August. 7, 1875, 
entry was made in the name of Elmore, by Chipman, for the land 
described in the power, being 78.09 acres. This entry was canceled 
‘January 24, 1877, after due notice to the parties in interest, upon 


the ground that the soldiers’ additional right had been fully satisfied. _ 


by the aforesaid additional entry made by Elniore, it being the ruling ; 
of the land department at that time that one additional entry satis- 

fied the right without regard to the acreage embraced therein. This 
~ action was apparently acquiesced in by the parties in interést: No 
| appeal was taken therefrom to the Secretary of the Interior and no 
_ resort was had to the courts to correct the now admitted error of this 
ruling. Thereafter long drawn out proceedings were had before 
the Commissioner. of the General Land Office and before the Secre- | 
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tary of the Interior in which it was sought to purchase that ian 
under section two of the act of June 15, 1880 (21 Stat., 238), and 
the aforesaid power of attorney figures as basis of those -proceed- 
Ings. It is said, and for the purposes of this case may be admitted, 
that this power of attorney was in the files of the General Land 
Office before and at the time of the allowance of the entry to Wilson — 
and the issuance of the final certificate and patent upon such entry, 
and it is urged that the land department, therefore, at this time had 
notice by its own records that the right was claimed adversely under 
the power of attorney of May 28, 1875, and contended, in ones that 
the Walcott case 1s not controlling: 3 
In every material aspect the Walcott case (supra) is on all fours © 
| ith the case under consideration, That was a case in which the | 
_ power of attorney involved was in almost the identical words of that 
here under consideration. It was executed to the same man, Charles. 
D. Gilmore, by one Shadrach Duer, and during the same month of 
the same year that the Elmore power was executed, and location was 
made by the same N. P. Chipman who located the Elmore right 
herein. The legal effect was certainly the same. The proceedings 
had thereon with reference to the original location by the assignee 
of the soldier were the same. That location, as this one, had been 
canceled because the soldier had previously thereto in part exercised 
the right in person, and it had been held that the additional right 
had been exhausted. The case was also the same in that through 
subsequent assignment by the soldier the right had been uly 8 satis- 
fied. In the course of said decision the court said: | 
The power of attorney from Duer to Gilmore must be treated as an assign- 
ment only of Duer’s additional right to make the California entry. While the 
instrument granted a power of substitution, it accorded to Gilmore only the 
right to substitute another party who could in turn exercise the right con-. 
ferred on him by the terms of the power of attorney. But what was that 
right? It was limited to an entry in Duer’s name of the lands specifically de- 
scribed in the instr ument—the California entry subsequently ‘Sought » to be 
made by Chipman. | , 
% a ee ot mo # * 
A mere glance at this instrument discloses its purpose. It granted to Gilmore - 
or his assigns whom he might substitute the right to enter in Duer’s name the 
‘particular tract of land therein described, and no other. There is no doubt 
put that it constituted a special assignment of Duer’s right to that extent. It 
can not, however, be distorted into an authority to Gilmore or the relator, as his 
assignee by mesne conveyance, to enter the land here in question. It was not 
executed by Duer for that purpose, and the rights of relator at most must be 
measured by the rights of Gilmore, whose rights, so far as the land was con- 
cerned, were. limited by the subsequent action of his assignee Chipman to the 
California entry. = 
~ This presents the question of whether or not uimias lost all his rights by 
the failure to pursue his California entry. We think he did. Undoubtedly, by 
his delay in making the entry and his failure to give the Government notice 
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of the Duer power of attorney, he lost his right to assert his claim against | 
the Government for more than forty acres. As to the remaining forty acres, 
he was estopped by Duer’s Missouri entry. Henry Walker, 25 L. D.,.119. 
What remedy he may have had against Duer to impress the Missouri land 
- with a trust in his favor,- had he proceeded with diligence, it is unnecessary 


to decide. That he was ee to that extent against the Government is here = 


conceded. 

It is the right of the relator to enter forty acres of land in lieu of that 
which was abandoned by Chipman with which we are here concerned. It is 
clear that Chipman, by failing to pursue the. remedy provided when his entry 
was refused by the Commissioner of the General Land Office, lost his rights 
under the power of attorney. If he had availed himself of the right | 
afforded him, and of which he had notice, to appeal to the Secretary of the 
Interior, and had again been refused the right to make the entry, the same > 
remedy now -pursued by relator was open to him to test the correctness of the 
Department’s ruling. All subsequent holdings of the courts disclose that his 
contention would have been upheld. Webster v. Luther, supra. | 

It is clear that the fact of want of notice to the land department 
was not controlling upon the question of the scope of the power. 
That fact only went to applicant’s right to pursue the land originally 
located. The controlling fact was that other land had been after- 
wards patented in full satisfaction of the right upon a subsequent 
assignment by the soldier, the original assignment having been 
special, and it being held that the soldier had the right to afterwards 
make a general assignment of the right, the special assignment hav- 
ing failed under closed though erroneous rulings of the land depart- 
ment. Moreover, it appears that the land department had notice by 
record of the assignment in the Walcott case as-much as it. had in 
this case, but the court treated it as unimportant. Under. the facts 
stated in said decision the ruling would have been the same even if 
land had not been patented in full satisfaction of the right; because 
it was held by the court that the first assignment was limited to a 
location upon the Jand described, and that that land having since 
passed from the jurisdiction of the land department, there was noth- 
ing for it to operate upon. The assignee’s recourse, if he had any, — 
was against his assignor, or, perhaps, as suggested by the court, by 
charging the legal title holder of that tract in trust for the benefit: 

of such assignee . by timely proceedings in court. 7 

The Department adheres to the position taken by it in the Walcott | 
case; and upon the authority thereof and of the judgment of the > 
Court of Appeals therein, the decision appealed from is affirmed. 


H. B. PHILLIPS. 


Motion for rehearing of departmental decision of J anuary 19, 1912, | 
40 L. D., 448, denied by First Assistant Secretary Adams Apsil 1, 
1912, 7 
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RICHMOND v. DAVIDSON. 
Decided January 24, 1912. 
Drseer LAND ENTRY—ANNUAL PRoor—ConvTEst. 
Where a desert land entryman submits first year proof prior to the expiration 
of one year from the date of the entry, and contest is thereafter and within 


such period initiated against the entry, charging failure of the entryman to 
make the required first year expenditure as set forth in the proof, he is not 


- thereby precluded from thereafter submitting further first year proof show- . 


-ing expenditures made upon the land at any time within the first year 
period. - - 


Tome: Assistant Secretary: 
. Nettie Bickwond has appealed to the Department from the decision 
of the Commissioner of the General Land Office of April 27, 1911, 


reversing the action of the local officers and dismissing her ont , 
against desert land entry 03179, made July 27, 1909, by Harold C. 
Davidson for lots 5, 6, 7, and 8, Sec. 6, 0.13 N., R. 25 B., , 142.85 acres, _ 


North Yakima, Washington, land district. | | 

‘It appears for the record that Davidson submitted first yearly 
proof January 24, 1910, showing an expenditure of $150 in clearing 
30 acres of the land of sage brush on lots 7 and 8 of his entry. The 
items of expenditure are not given in such proof and it is probably 
insufficient on its face but was ‘accepted by the local officers, 

March 25, 1910, Richmond filed contest atidavit against said entry, 
alleging: 


First. That the land embraced in said-entry contains 142.15 acres; that said — 


contestee has submitted his first annual proof of expenditure, and made oath 
that he had expended the sum of one dollar for each acre embraced in said 
entry the first year after the entry was made, when in truth and in fact he has 
not cleared to exceed twelve acres of the land of sage brush; that the actual 
value of clearing said amount of land of sage brush is not more than six dollars 
per acre; that there is no other work,done upon said land, or improvements 
made: thereon save the clearing of said twelve acres of sage brush. 


No evidence was submitted to support either the second or third 


Aa of said atidavit and no. further attention need be given to. 


them. 


- The hearing was before the local officers in May, 1910, both panties | 


ee in person, with counsel and witnesses. 

May 10, 1910, contestee submitted a second proof. upon the land 
and, as it was within one year from date of his entry and set up 
- improvements made only during the first year of his entry, he was 
~ clearly entitled to file same when. he did file it and to sustain the 
showing by evidence at the hearing. In the second proof, he cor- 
rected certain errors admitted to hace been made 1 in the first proof, 
and he eae had a right to so do. 
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_. Upon consideration of the record, it is found that the facts shown 
by the testimony are clearly and sufficiently set forth in the decision 
of the Commissioner and a just conclusion reached therefrom in the. 
. finding that an expenditure of $148, in accordance with the desert 
land law, is shown by-the contestee to have been made upon the land - 
embraced in his entry within one year from the date thereof. _ 3 
It is contended upon this appeal that the submission of proof within - 
less than six months from: date of entry and the filing of the contest — 
‘affidavit thereafter and within about eight months from the date of. 
the entry precluded claimant from making further showing as to 
expenditures upon the land in the submission of his first annual proof. 
This contention is without merit. The only requirement of the 
statute is that claimant shall expend one dollar per acre upon his 
land during the first year after making his entry, and. this claimant z 
is shown. to have made such expenditure. _ 
_ The decision appealed from is affirmed. - 


BROOKS v. CANFIELD. 
| Decided January 25, 1912. 


7 SECOND Homesreab—Acr OF FeeevaRy 8, 1908—SerriemMEnt CLAIM. 
The act of February 8, 1908, providing for second homestead entries, can not 
be given a retroactive effect to protect the ‘prior settlement claim of one 

- disqualified to initiate a valid settlement, to the prejudice of a valid. inter- 

vening adverse settlement claim. 
TuHomepson, Assistant Secretary: 

‘Ephraim D. Brooks has appealed from the aediten of the Com- 
missioner of the General Land. Office of April 12, 1911, reversing the 
decision of the local officers, and finding that claimant Colden R. 
Canfield was the prior settler upon and entitled. to make homestead 
entry, No. 01840, for the N. 4 NW. 4 and W. 4 NE. 4,.Sec. 29, T. 6 S., 
R. 9. W., within the former Siletz Indian Reservation, and further 
that, said Canfield was entitled to make this his second homestead 
entry, under the act of February: 8, 1908 (35: Stat., 6). ; 

The land here in controversy was opened to nemiestend: ae on 
April 22, 1909. On that day: at 10 a. m. Colden R. Canfield: filed 
hoiectead application, No. 01840, for the N. 4 NW. and W.4 NE. 4, 
Sec. 29, alleging that he established his. actual residence thereon 
April 18, 1907; that he had since continuously resided thereon with — 
his family and cultivated the land; that he had made valuable im- 
provements thereon of the value of $700; and that when he so estab- 
lished his residence on said land he was the sole occupant thereof. — 

‘The application was accompanied by his affidavit stating that he 
had made. a former homestead entry on the 14th day of April, 1906, 


: - 
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when he filed homestead application, No. 15930, at the Portland, 


Oregon, land office, but that he had relinquished the same on the 27th 


day of March, 1907, and that said entry was not canceled for fraud 


or abandonment, or relinquished for a consideration, and he claimed 
the right to es the second entry then appre for, under the act of 
popmuary 8, 1908. 

On the same day (April 22, 1909) at 2.50 p. m. Ephraim D. 
Brooks filed homestead je plieation: No. 01867, for the E. 4 NW. 4 
and W. 4 NE. + of the same section, alleging that he first settled 
- upon the land May 18, 1907, by building and repairing fence and re- 
pairing a house theretofore owned by one H. Glaze, a former home- 
stead squatter, from whom he purchased the house then on the land 


and its contents, together with the relinquishment of said Glaze; that. 


he moved his family thereon May 27, 1907, and has since soneanoucly 
resided thereon and cultivated the same; that his improvements are 
of the value of $850; and that on May 18, 1907, there was no other 
occupant of the land. i 


The rights of the parties being in conflict. as to all the lands em- 


braced in Brooks’s application, except the SE. 4 NW. 4 of said section, 
a hearing was duly ordered and had before the local officers who, on 
September 29, 1910, found that claimant Brooks was entitled to the 
land by virtue of his prior settlement thereon. 

Upon appeal to the Commissioner, the point of Canfield’s qualifica- 
tions at the time he settled was raised. It was insisted at length that 
the act of 1908 did not apply, because the rights of an adverse set- 
tler, to wit, claimant Brooks, had attached before the said act of 1908 
became effective to allow Canfield to make a second entry. The Com- 
missioner, however, held that the act of 1908 was applicable. Fur- 
ther, he reversed the local officers and decided that Canfield was the 
prior settler. 

- From the testimony it appears that claimant Canfield settled upon 
three 40’s in section 30 and one 40-acre tract in section 29 not involved 


in this controversy, on April 18, 1907. He claims, however, that:on 
the evening of May 20, 1907, ie decided to give up the three 40°s in 


section 80 and take the other three 40’s in section 29 now in dispute. 
Whatever may. have been his mental acts and whenever they took 
place, there can be no doubt that he posted notices of his claim to the 
land here in controversy on an-old building on the NW. 4 NE. +4 of 
section 29 on the evening of May 20, 1907; that on May 21 Teavorkes 
about the place and that on May 22 he installed himself as a settler 
and had made his home there continuously up to the time of the 


hearing. The testimony is conclusive upon that point. Although 


there is great conflict in the testimony, which comprises some 300 
pages, it is not necessary at this time to review it at any great length. 
A thorough examination shows that the same is substantially set 
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forth in the decision appealed from. The Commissioner has found 
that claimant Brooks made no settlement on the land until May 27, 
1907, and at that time Canfield was on the land following up his 
Schisl settlement, made May 20, 1907. The aa concurs 1n 
this finding of fact. 

Such being the case, and as both claimants here are basing their 
rights on actual settlement on unsurveyed land, it-is matérial to con- 
sider their qualifications at the time when actual settlement was made. © 
The right of claimant Brooks to make homestead entry on May 27, 
1907, has not been challenged. Claimant Canfield’s qualifications are | 
seriously questioned because of his-former homestead entry noted 

supra. His status at the time he made settlement therefore must be 
determined. The showing made in his behalf is briefly stated as 
follows: His former entry of record was made April 14, 1906, after a 
careful examination of the land. He was a native of Ohio, and unfa- 
miliar with agricultural conditions and possibilities of steep and 
rugged land in Oregon. There were not to exceed 12 or 15 acres of 
comparatively level land upon the said quarter section. An attempt 
was made to raise a crop, but he discovered that the quality of the 
soil was inferior and crops could not be grown successfully. In the 
spring of 1907, he abandoned the land and formally relinquished the. 
same March 97, 1907. It was later patented to one Graves under the 
timber and stone act. On May 20, 1907, about two months after his 
formal relinquishment, he settled upon ‘the land here in controversy. | 
He also relies upon the fact that before taking these various steps 
he sought legal advice and further wrote to the receiver at Port- 
_ land, who advised him that his right to make a new homestead entry | 
would be determined upon receipt of his application to enter the 
' Jand desired whenever said land became subject to entry, as it was 
then unsurveyed. He settled upon the land in good faith, made 
valuable improvements, and has since occupied it as a home with: his 
family. | 

The question of whether he had exhausted his homestand right 
could not be determined until he made application for a second entry. 
He made such application as soon as he could, to wit, on the first 


day the lands were opened to entry, having in the mean settled 


on the land he wanted and lived there for a period of two years. 
_ Before this application for a second entry was made, and hence | 
before it could be determined whether he was legally entitled to a 
second entry, but after his settlement on the land here involved, the 
act of 1908 was passed. This act is as follows: a 

| That any person who, prior to passage of this act, has_ made entry ndee 
the homestead laws, but from any cause has lost, forfeited or abandoned the 


game, shall be entitled to the benefits of the homestead law as though such 
_ former entry had not been made, and any person applying for a second home- 
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stead under this act ‘aha furnish the description and date of his former ste: 
Provided, That the provisions of this act shall not apply to any. person whose ~ 
former entry was canceled for fraud, or who relinquished the former entry for 
a valuable consideration. - : 

The terms of this act are clear, but even a that Canfield 
has upon the showing made brought himself within its provisions, 
it can not be maintained with any show of reason that such applica- 
tion can be accepted in the face of valid adverse claim, initiated prior 
to the acquisition of a superior right in Canfield. This act has no 
- retroactive effect which will operate to cure a defective right based 
~ upon a claim of prior settlement, and at the same time cut off and — 
defeat the assertion of a superior adverse claim. While the Depart- 
ment has held that the status of an applicant is to be determined as 
of the date of his application (James W. Lowry, 26 L. D., 448; Win- — 
born v. Bell, 38 L. D., 125), it has never. been. held or “intended that — 
an application to Sales when based upon a claimed settlement right 
would be. accepted where it was shown that the right claimed. by 
virtue of such application was subject, to.a superior. right initiated 
prior thereto. In other words, one disqualified to initiate a valid 
settlement right can not claim the privilege of having his status as 
an. entryman. ‘determined as of the date of his application to protect 
such invalid settlement right. The right will only be protected from 
the date the impediment to its initiation is removed, and the right 
attaches, If before the disqualification to make Setlement is re- 
moved a superior right intervenes, such right, in all equity and 
justice, will be recognized and protected. ‘Short v. Bowman (35 
LL. D. , 70). | 

The finding on the evidence has established that the claimant 
Brooks’s settlement on. the land dates from May 27, 1907. The act 
of February 8, 1908, therefore, can not be invoked to remove any 
disqualifications ere which Canfield may have been at the time 
of the Brooks settlement. If, on May 27, 1907, there was no. way 
by which an entryman could relinquish a homestead acquired after 
the act. of April 98, 1904 (33 Stat., 527), and become qualified to 
make a second entry, then the claimant Brooks must prevail. The 
same would be true if Canfield relinquished his former entry for a 
valuable consideration, or if it had been canceled for fraud. | 

The sole question remaining, therefore, is one of law: Was Can- 
field entitled to. make a second fomestend entry prior to May 27, . 
1907, when claimant Brooks established himself upon the land? It 
is very evident from the record that this question was not. directly 
raised at the hearing, because counsel for both parties were under 
the impression that the act of 1908 was controlling. Upon appeal, 
however, the importance of this question is recognized, and. many 
- pages of a voluminous briefs are devoted to its consideration. 
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peal, ee eid affidavits ae to esta bLah: in ae: that 
the land of his former entry was unfit for agricultural purposes; 
that he had tried to farm it and. failed, and subsequently it was 
_ patented to one Graves under the timber and stone act. He further, 
- alleges that he was unacquainted with lands in that vicinity; that 
he was deceived as to its character and. quality, and that he relin- 
quished it without consideration. 
~~ Such affidavits might, in a clearly meritorious case, present a 
situation calling for the exercise of the equitable powers of the 


_ Department, Marmaduke William Mathews (38 L. D., 406). 


This extraordinary power is rarely invoked, however, and in the 
7 opinion of the Department the facts of this case do not warrant its. 
exercise herein. Especially is this true in view of the fact that to © 
do so would be to deprive claimant Brooks of all right to the land. 
He settled upon the land but seven days after Canfield, having 
bought a relinquishment of a former settler, has made valuable 
improvements, and continued to reside there with his family in good 
faith and under. claim of right since May 27, 1907. Further, he 
examined the land with a view to settlement (although he performed 
no act of settlement) before Canfield settled thereon, May 20, 1907. 
He left the land to go to Portland for his family. and. upon his 

return a week. later, found Canfield established on one of the 40’s 
in question. | | 

It also appears that thers: are cara suspicious circumstances 
connected with Canfield’s relinquishment of his former entry which 
materially. discount his affidavit in regard thereto. Canfield paid 
$150 to one Holman for being located on his original entry. In 
March, 1907, he relinquished it without consideration, as he says. 


' However, one Connelly subsequently located a man named Graves. 


thereon, and received $250 from him. It does not appear. by what 
authority Connelly disposed of the relinquishment or received the 
$250 therefor. This same Connelly soon thereafter located Canfield 
on his first claim in the Siletz (section 80) and Canfield paid him 
$200 for so doing. (Canfield’s testimony, pages 175 to 178.) : 

_ All the transactions of Canfield relative to his several claims from 
the time of making his first entry and the relinquishment. thereof 


down to the evening of May 20, when he alleges having dropped the _ 


three 40’s in section 30 and taking the three 40’s in. section 29, weigh. 

against his good faith and militate against any right he might other- 

wise have to invoke the equitable powers of the Department. men- 

tioned supra. 

In the opinion of the Department, therefore, the act of February 
8, 1908, does. not apply to remove Canfield’s disqualifications as of 

_ date of May 27, 1907, and the circumstances of this case do not war- 
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rant special action by the Department to that end. It is accordingly 

ordered that the homestead application of Canfield, in so far as it 

conflicts with the application of Brooks, should be rejected, and the 

application of Brooks allowed for the lands in controversy. : 
The decision appealed from is reversed. 


HENRY A, SCHROEDER, 
Decided January 29, 1912. 


RECLAMATION HOMESTEAD—EINTRY BY ‘Success¥vt CONTESTANT —BUILDING 
CHARGE, 


- A successful contestant of an entry within a reclamation project will ‘be | 


required, in making entry in exercise of his preference right, to pay the 
building charge obtaining at the time his application is filed, and is not 
entitled to the rate in effect when the former entry was mace nor to credit 
for the payments made by the former entryman. 


Apams, First Assistant Secre tary: 

February 4, 1909, William Miller made homestead entry No. 781, 
serial No. 0786, ‘Carson City, Nevada, land district, for farm anit 
“DD”, the 8. 4 1 SE. 4 1, Sec. 10, T. 20 N., R. 24 E., M. D. M., within 
the Truckee- Gaon irrigation project, subject to the ror on: of 
the act of June 17, 1902 (32 Stat., 388), and on January 20, 1911, 
the entry was canceled: aa the: GC manccone of the General Eand 


Office as a result of the contest initiated by Henry A. Schroeder. On 


February 18, 1911, Henry A. Schroeder filed homestead application 
05778, for the above described lands, accompanying the same with a 
— water ‘ight application in duplicate at the $22 rate for building, and. 
the 1909 and 1910 installments of the building charges as evidenced, 


by receipt No. 750177. It appears that the building charges for land: 


within this project have been raised to $30 per acre. 

From a decision of the Commissioner of the General Land Office, 
dated April 14, 1911, requiring claimant to pay the construction 
charges at the ile ae $30 per acre, this ape is prosecuted to the 
Department. 

The only question presented upon this appeal i is whether or not a 
successful contestant of an entry within a reclamation project is 


entitled to the rate obtaining at the time the original entry was made, ~ 


or is only entitled to the rate obtaining at the time he applies to enter 
the land under his preference right of entry. At the time Miller’s 
-entry was canceled it was not subject to cancellation for failure to pay, 


water right or construction charges. The regulations of May 31; 


1910 (38 L. D., 620), Sec. 21, provide: 


All persons holding land in homestead entries ‘ine under the reclamation act 
. must, in addition to paying the water right charges, reclaim at least one-half Oe 


_ 
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the total irrigable area of their entries, as finally adjusted for agricultural - 


purposes, and reside upon, cultivate, and improve the land embraced in their 
entries for not less than the period‘required by the homestead laws. Any fail-— 
ure to make any two payments when due or to reclaim the lands as above indi- 
cated, or any failure to comply with the requirements of the homestead. laws 
and the reclamation act to residence, cultivation and improvement, will 


' render their entries subject to cancellation and the money already paid by 


them subject. to forfeiture whether . they have filed water right ee 
or not. 
It is contended in the eet that the eteent Suleman in the 
exercise of his preference right obtained by the successful contest of 
Miller’s entry should be subrogated to all the rights of Miller and be 
credited with the payments made by him as well as receiving water 
at the rate obtaining at the time the original entry was made. _ 
Section 2 of the act of May 14, TREO (21 Stat., 140-141), provides 


that: 


In all casés where any person has contested, paid the land office fees, aa 


- procured the cancellation of any preemption homestead or timber culture entry 


~ 


he should be notified by the register of the land office of the district in which 


such Jand is situated of such cancellation, and shall be allowed a period of . 


thirty days from date of such notice to enter said land. 


It has been held by the Department that the right given ‘inde this 
statute is in the nature of a reward to an informer but it can not be 
construed to give him any pecuniary right as contended for in this 
appeal. The entryman in this case is entitled to a period of thirty 


. days from notice of the cancellation of said entry within which to 


apply to enter this land but the payments made by the former entry- 
man can not be credited to him, nor is he entitled to the lower rate per 
acre for building charges, but must pay the charges obtaining at the 
time his application to make entry is filed. . 

The decision appealed from is correct and the same 1s ‘accordingly 


| neuery affirmed, 


LOOMIS §. CULL. 
Decided January wy 1912. 


Finan PRooF Novtrdw—Rervnrroarién—Cosre. | 
The cost of republication of notice of intention to submit final Ardat ince 
be paid by the register where the defect necessitating republication might | 
have been avoided by proper diligence on his part. 


Avams,. First Masicrone Secretary: 


| Loomis S. Cull, register of the United ates land office at Rapid - 
City, South Dakota, has appealed to the Department from the deci- 


cisions of the Commissioner of the General Land Office of April 25, 


_ 1911, and June 13, 1911, holding him responsible for payment for 
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republication of final proof notice upon homestead entry 017368, 
made June 24, 1909, by Joseph F. Cotter, for the W. 4 SE. 4, Soc. 


29, and N. 4 NE. 4, Sec. 27, T. 6 N., R. 12 E., B. H. M. , Rapid City, 


| South Dakota. land distace. 


Such republication became necessary ‘because of a misdescription 7 


of the land embraced in the entry. The error consisted in assay: 
ing the tract in Sec. 22 as the E. 4 SE. } instead of W. 4 SE. 4 
The error first appears in the notice of intention to make proof, fled 
_ by Cotter. 

In. departmental instructions of Angust ee 1909 (38 I. D, 131, 
185), it 1s said: 


Thirteenth. The law imposes upon registers the duty of procuring the pub- 
_lication of proper final-proof notices, and charges the claimant with no obliga- 
tion in that behalf, except that he shall bear and pay the cost of such 
publication. . Registers should accordingly exercise the utmost care in the 
examination of such notices and in the comparison thereof with the records 
of their offices; to the end that they may not go to.thé printer containing any 
erroneous description of the entered land, or designating an officer not author- ' 
ized to receive the proof, or that they shall not be for any. other reason insufii- 
cient. It is equally important that a notice correct in all of these particulars 
shall not be published in a newspaper manifestly disqualified as a means of . 
publication and, clearly. incapable of bringing the notice to the attention of 
the people dwelling in the vicinity of the lands to which it relates. 

Neglect of the duty above defined, resulting in a requirement of republica- 
tion, should not visit its penalty: upon the claimant.. In all such cases, there- 
fore, the register by whom the publication was. procured-will be required to 
effect the necessary republication at his.own proper expense. If an error is 
committed. by the printer of the paper in, which. the notice appears,. the. register 
may require such printer to correct. his error by publishing the notice anew for 
the necessary. length of time, and for his refusal to de so may decline to desig- 
nate his said paper'as an agency of notice in cases thereafter arising. 


The contention made upon this appeal that. the above quoted. in- 
structions are without authority of law has been carefully considered 
and no reason is found to change such instructions. | 

The -record is in possession of the register and he Sela see that 
the descriptions are correct before directing publication. 

In this appeal it is said: 

That in reason the register would have the same right to require the clerk : 
(making the. mistake). to reimburse him for such fees as he might have to pay 


for republication of notices as the Department has to. require such. payments 
to be made by the register. | 


~ No such question is before the Deparivanes in this case, but, if mich 
question is presented to the land department showing the Glerk: or 
person in Government employ responsible for the error, it ; will have 
_eareful consideration. : | | 

~The decision appealed from is affirmed, 
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KNIGHT v. HEIRS OF KNIGHT. 


‘Botition: for exercise of supervisory authority to reconsider de- 
partmental decisions of November 21, 1910, 39 L. D., 362, and, on i 
. review, February 6, 1911, 39 L. D., 491, denied by Assistant Secre- | 

tary ane ea February 2, 1912. | 


LEROY MOORE. 
Decided February 5, 1912. 
‘Sonprers’ ADDITIONAL—HONORBABLE DISCHARGE—PrEvious DisERTIow. | 

The right of an enlisted man who was honorably discharged to an additional 
entry under section 2306 of the Revised Statutes is hot affected by the fact 
that he deserted from a prior enlistment. , 

WITHDRAWAL—CLAIM O& REPORT oF CoaL VALUE. : 

A withdrawal of lands for coal classification constitutes a claim or report’ of | 

~ coal value within the meaning of the act of March 3, 1909. 
WITHDRAWAL—SOLDIERS’ ADDITIONAL APPLICATION—ACT oF Marcu 3, 1909. 

A withdrawal of lands for coal classification, subj ect to the provisions of the 
acts of June 22, and 25, 1910, does not defeat a pending application to: 
locate a soldiers’ additional right, presented prior to June 22, 1910, or bar a 
right under the act of March 8, 1909, to take a limited patent for the land, 
where the application was filed in good faith. prior to any classification, 
claim, or report that the land is valuable om land. 

Apams, First Assistant Secretary: 

Appeal ; is filed by Leroy Moore froin decision of February 13, 1911, 
of the Commissioner of the General Land Office, holding for re} section 
said Moore’s application filed November 19, 1909, under. section 2806, 
Revised pleut, as assignee of George C. Ward, to make entry of 
the SE. 4 NE. 4, Sec. 15, T. 35 N., R. 70 W., Douglas, Wyoming, land 
district; coutaining 40 acres, based upon said Ward’s alleged military 
service for more than ninety days during the War of the Rebellion 

and honorable discharge therefrom and his homestead entry made 

.. November 19, 1869, of the SW. 4 NW. 4, Sec. 31, T. 6 N., R. 27 W., 
and the S. 4 NE. 4, Sec. 36, T. 6 N., R, 98. W., in the Clarksville, ae 

_ kansas, land district, conten e: 131. 38 acres, canceled on relinquish- 
ment, April 5, 1875. te 7 | 

Said lands so applied for were withdrawn June 3, 1910, from aoal 
filing or entry, and are now included in coal land withdrawal under ; 


. Executive order of July 13, 1910. 


‘The record shows that the ‘Aawutant Gacn of the War Depart- 
‘ment reported herein, as to the alleged service of said Ward, that he 
first enlisted for nine months and was mustered on January 22, 1863, 
in Company K, 2nd Nebraska Cavalry, deserted therefrom J uly 17, 
~ 1868, and on October 98, 1863, was mustered into Company I, 6th 
| ‘Tilinois Cavalry, for three years, from which organization ee he 
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deserted April 20, 1864, and on May 30, 1864, enlisted in Company 

C, 1st Missouri Cavalry, and served therein and in Company A of 

_ that regiment, to which transferred, to June. 12, 1865, when dis- 
charged; and that said enlistments in Company I, 6th Tilinois Cav- 

— alry, and in Company C, 1st Missouri ae) were in violation of 
the 22nd, now 50th, Article of War. 

The Commi conc held in the decision appealed oe that the © 
same conclusion should be reached in this case as in the case of Clarke 
I. Wyman (38 L. D., 164), in which the Department held that no 
rights accrue, under the statutes relative to soldiers’ additional home- | 
stead rights, from military service where the soldier deserted after 
_ the enlistment following discharge for such reenlistment from a prior 
service; the Commissioner holding also that this application can not - 
be considered as such entry as would except the lands applied for 
from the operation of sald coal withdrawal, citing Thomas A. Cum- 
mings (39 L. D., 93). 

‘Fhis case 1s essentially different from that of Wyman, cited, and 
a different rule applies. In Wyman’s case, the final separation of 
the soldier from the service was by desertion. In the present case, 
Ward’s final separation from service was by regular discharge. In 
such case, the character of the discharge is not affected by the fact 
of the soldier's desertion from prior service and his voidable reen- 
listment under which such discharge was given, and he is not by 
reason of such desertion and voidable reenlistment disqualified as 
to his soldiers’ additional homestead rene under the statute. Natal- 
bany Lumber Company, Ltd. (40 L. D., 225). 

Said withdrawal order of July 13, 1910, provided that the athe 
drawals thereby made shall be ubieck to all the provisions, limita- 
tions, exceptions and conditions contained in the act of June .25, 
1910 (86 Stat. , 847), and also to those contained in the act of June 
22, 1910 (36 Stat. 583). In view of the limitations of the acts of 
June 22 and 25, 1910, this application could not have-been respected 
had it been filed subsequently to said- withdrawal; but the material 
fact in this case is that when the application was filed, November 19, 
1909, the lands had not been withdrawn, classified, or “pthecwis 
ced or reported as being valuable for coal, and for aught that. 
_ is shown in the record now before the Denacensne the location was 
presented in good faith; and subsequent withdrawal of the land as 
affecting this acid is only material in so far as such with- 
drawal may be considered as amounting to a claim or report of coal | 


value, and as thus reckoned the case falls clearly within the provi- 


sions of the act of March 3, 1909, whereby it was provided that “any 
person who has in good faith located, selected, or entered under the | 


nonmineral land laws of the United ‘States any lands which. subse-: - - 


quently are classified, claimed, or reported as being valuable for coal, 


a 
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_may, if he shall so elect, and upon making satisfactory proof of 
~ compliance with the laws under which such lands are claimed, 
receive a patent therefor, which shall contain a reservation to the 
_ United States of all coal in _ lands, and the right to prospect for, | 
- mine, and remove the same.’ 

Should, therefore, Moore elect to receive a limited patent under 
| the act of March 3, 1909, his application may be considered ; _other- 
wise his application will stand rejected. 

The decision appealed from is accordingly reversed, and the rec- 
ord remanded for further proceedings not inconsistent with this 


decision. — 


3 This Tey. is in Aes of the aesinicd eendened | in this case bear- 
ing date January 4, 1912, which is hereby recalled and vacated. 


———— 


DESERET IRRIGATION CO. ET AL, v. SEVIER RIVER LAND AND 
| WATER 00. | 


Decided February 5, 1912. 


Rieut OF WATeoAeeiGeoN IN CoNFLIct WITH: APPROVED RigurT. , 
‘The mere fact of an outstanding approved right of way will not prevent the 
approval of a conflicting application for right of way; but in such case 
_ the conflict should be given proper weight in determining whether approval 
_ should be given to the later application, eppecialy where the previous right 
of way had been actually utilized. | 
Avams, First Assistant Secretary: — | 
This is the appeal of the Deseret eee Ge nihe. the Melville | 
Irrigation Company, and the Oasis Land and Irrigation Company, 
hereinafter designated the Allied Companies, from a decision of the 
Commissioner of the General Land Office, June 15; 1910, dismissing © 
their joint protest against the application of the Sevier River Land 
and. Water Company, hereinafter designated the Dover Company, 
for right of way under the provisions of the act of March 3, 1891 


(26 Stat., 1095), for a reservoir site along the Sevier River and located _ : 


in the SW. 4 of SE. 4, Sec. 21, T.17S., R. 1 W., Salt Lake City land 
‘district, Utah, and denying: suid Allied Companies? application,-filed 
in the district land office June 17, 1909, under the same act, for an 
enlargement of what is known as the Serie Bridge Reservoir Site, 
which application contemplates the. building of a dam 80 feet high, 
located on the NW. 4. of the NW. 4 tr Sec. 1, T..17 S., R. 2 W., within 
the same land district, 

It appears that on June 29, 1906, the Secretary of the iatetion ap- 
proved a map filed by the’ Deseret Irrigation Company under the | 
provisions of said act of March 3, 1891, in connection with its appli- 
-eation for right of way for a reservoir alone the Sevier River. Ac- — 
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cording to this map the dam in said reservoir was to be 60 feet high 
and located in the NW. 4 of the SW. 4 of Sec. 1, T.17S., R. 2 We 
and the reservoir was a extend up the river to a point in the S. 4 
of the SE. 4, Sec. 21, T. 17 S., R. 1 W., such point being, abcorditg | 
to said on an ecuitheriees extremity of the proposed reservoir. _ 
‘The Allied Companies succeeded to all rights under this approval. | 
April 4, 1908, Alexander E. Winters, J. A. Faust and A. T. Saun- — 
ders filed in the district land office, under the provisions of said act 
of March 3, 1891, an application for. right of way for a reservoir 
site along the Sev ier River. According to the map so filed the dam is 
~ to be located apparently just below the southernmost point of the 
said approved reservoir site of the Deseret Trrigation Company, as 
indicated by that company’s said approved map, and upon the SW. 4 
of Sec. 21, T. 17 S., R. 1 W., as above stated. The site of this pro- 
posed reservoir is substantially the same as that of a reservoir shown 
on a map which had theretofore and on May 8, 1893, been approved 
to the Leamington Land and Water Company, ander the same act, 


which . right of way was. then outstanding, but which was subse- 


quently relinquished to the United States. The Dover Company has 
succeeded to whatever rights may have been acquired by the filing 
of the Winters-Faust-Saunders application. 
The protest of the Allied Companies is put upon several grounds. 
Jt is alleged that said companies are the owners of extensive and 
valuable water rights upon the Sevier River, by virtue of appropria- 
' tions in the year 1892 covering all of the then unappropriated waters | 
of said river; that upon the approval of the application of the — 
‘Deseret (rrigation” Company for said reservoir site that company 
began the construction of a dam, perfecting plans to immediately 
complete it to a height of 66 feet for the impounding of waters in 

said reservoir to the height of 60 feet, which has since béen done and 
the waters so appropriated put to a beneficial use. That even then 
that company contemplated increasing the height of said dam beyond 
66 feet and the consequent extension of its reservoir over such lands 
as would necessarily be covered by such height of dam as might be 
thereafter attained; that said dam was completed to a height of 66 
feet and that. a spillway was constructed the bottom of which is 
60 feet. above the bed of the river; that the Dover Company has no 


valid appropriation of the waters of said river, no lands to irrigate, ~ 
and no scheme of irrigation; that said company knew, and its prede-- 


cessors in interest knew, of the intentions of the Deseret Irrigation 
Company and of the Allied Companies with reférencé to its dam 


as constructed and as contemplated and knew that such dam as — 


actually constructed would back up and had backed up_the waters of 
said reservoir upon the proposed dam site of the Dover Company, 
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and fat therefore the application of Winters. ez al. was made and 
~ is still prosecuted in bad faith. 
Answering this protest, the Dover Company wees that upon i 


te presentation of the application for right of way it, or its predecessors 


In interest, knew of the plans of the Alhed Companies to increase the 
height of their dam, or the capacity and scope of their reservoir; 
denies that said Allied Companies are the owners of the unappro- 
-priated waters of said river; shows that the Dover Company’ s pro- 
_ posed dam site is not within the area covered by the map approved 


to the Deseret Irrigation Company; that it has large interests In. 
lands within its proposed irrigation system; and prima facie that — 


it is the owner of sufficient water nents to put such scheme of iTi- 
gation into effect. | 

As matter of fact, while the seni discloses that the vena 7 
dam site of the ea: Company i is not within the contour lines of 
the reservoir right of way approved to the Deseret Irrigation Com-. 
pany it also discloses a wide divergence of opinion upon the question 
as to what extent the waters of such reservoir, taking into considera- 
tion the height of the dam already eacenicted by said company, will 
flood the proposed. right of way of the Dover Company. 

It is without doubt true that when the waters of such reservoir 
reach a height on said dam of 60 feet, corresponding to the height 
of the spillway thereon, such waters will flood a considerable por- 
tion of the proposed Dover reservoir. It is also undeniably true, 
that if the pending application of the Allied Companies to increase 
the height of this dam to 80 feet be allowed, the waters impounded in 
their reservoir would cover such area of ‘the proposed Dover reser- 
voir as to totally destroy the availability of the preneee ate, 
reservoir dam site. 

To a better understanding of the situation it is necessary to state 
ewe: that the survey and filing, the basis of the Dover Company’s 
application, are prior in point of time to the application of the 
Allied Companies for an enlargement of their reservoir site, and 
upon this priority the decision of the. Commissioner of the. General 
- Land Office, from which this appeal is taken, is based, the Commis- 
sioner finding that the application of the Dover Company was made 
in good faith and that prima facte ownership of water rights had — 
_ been shown, the case being determined by the Commissioner upon the 
single question of priority of application. — 

_ A motion has been filed by the Dover Company to dismiss the ap- 
7 peal of the Allied Companies upon the ground that it is filed out of 
time and grossly violative of the Rules of Practice, without reason. 
Upon this motion it will be enough to say that Because of the large 
4 interest involved, because the United States is in truth and 1 in ee 
95464°—von 40—11-—30 = 
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a party in interest in matters of this sort, and especially because of: 
certain agreements and correspondence between the litigants, both 
before and after the decision of the Commissioner of the General 
' Land Office was rendered, looking to a compromise of these interests 
and adjustment of ey aities. said motion will not receive further con- 
sideration and the case will be disposed ‘of on its merits. 

In the argument of this case numerous questions are raised: ties as 
to the extent of the right of way carried by the approval given to | 
the Deseret Irrigation Company’s application, June 29, 1906; (2) 
whether in law and in fact the Dover Company’s application conflicts 
therewith; (8) whether the approval to the Leamington Land and 
Water Company constitutes a bar to the approval of the Dover Com- 
_ pany’s application; and (4) whether, under the entire showing, this — 

Department should not give approval to the application for the 
enlargement of the Sevier Bridge site in preteraiiee bo the Pros Dover 
Company’s application. 

In disposing of these contentions it is sufficient te say that, ie 
considerations being favorable,.the mere fact of an outstanding ap- 
proved right of way would not prevent this Department from giving 
approval to a conflicting application for right of way. The conflict, - 
however, might and should be given proper weight in determining 
whether approval should be given to a later application covering a 
portion of the same ground, especially where the previous right of 
way had been actually utilized. | 

It may not be successiully disputed that the Allied Companies have 
proceeded diligently and in the utmost good faith under the ap- 
proval of their right of way and have a valuable plant in active and 
beneficial operation under the approval heretofore given to the Des- 
eret Company, which plant has cost thousands of dollars for its in- 
stallment and maintenance, and upon its continuation and enlarge- 

ment a large number of persons are dependent for water for domes: 
tic and irrigation, uses. It is satisfactorily shown that an enlargement | 
of the plant is necessary ; whether or not it was contemplated i in the _ 
first instance is not material. Such enlargement i is surely now neces- 
sary to enable the Allied Companies to extend their scheme of irriga- 
tion so as to utilize all.of the water appropriated by them, and make 
~ it available upon land in the vicinity and thus serve the very benefi- 
cent purpose contemplated by. the statute under which its existing 
right of way was granted, and is being held and used. On-the other 
hand, the Dover Company has expended very little money, and it 
7 would seem, therefore, inequitable to allow it, under the circumstances 
of this case, to stand in the way of the enlargement of the plant 
already constructed. 

It is thought, further, that there is an sadieonal ei 
-eonnected with this litigation which, for the purposes of administra- 
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| con, should be given consideration. on June 25, 1910, which was : 
. after both applications in question had been filed, a pone was 


entered into between certain of the Allied Companies of the one _ 


part and the Sevier Land and Water Company of the other part, . 
- which was intended to adjust the conflicting interests of the parties. 
Without going into the details of this contract, and without express- 
_ ing any opinion as to its legal effect, it is certainly true that so far 
as “the Sevier Land and Water Company is concerned it was to cp-- 
erate as an agreement to abandon its application. There is some 
‘suggestion of an attempted repudiation of this contract by the Allied — 
Companies upon the ground that it was not legally executed, and 
some complaint on the part of the Dover Company that the Allied 
Companies have refused to enter into a working agreement there- 
under, but it is said on behalf of the Dover Company that this con- 
tract is still in force and that all questions as to its legality and the. 
rights of the Dover Company thereunder will at the proper time be | 
litigated in the courts of Utah. Under these circumstances the 
Department will leave this controversy to the courts. These compro- 
mise proceedings were; however, directed to one purpose, namely, 
the enlargement, of the existing dam owned by the Allied Companies. 
That being so the Dover Company would seem to be in no position 
to question action which _ admit or carrying out the proposed, | 
compromise. 

The decision appealed from is reversed and ‘the case is ead 
with direction to reject the application, of the Dover Company and 
to consider and report in regular course to the Department as to the 
application of the Allied Companies, aps its merits. 


LW. LOWELL ET AL. 


Motion: for rehearing of departmental decision of Novanibet 99, 


1911, 40 L.-D., 303, denied by Assistant eas peepee Feb- 


nueey, 10, 1912. 


LITCH v. SCOTT. 
Decided February 12, 1912, 


Heuer eee OF ENTRYMAN TO REMOVE SAND AND Graven. 


A homestead entryman does not have the right to remove sand and prawal — 


from the land embraced in his unperfected entry for the purpose of sale; 


but the fact that he may have trespassed in anes respect does not of itself . 


es, ‘necessarily invalidate the entry. 
THomrson, Assistant Secretary: 
This is an appeal by Harry L. Scott from the decision of the Com- | 

missioner of the General Land Office, December 20, -1910, , revers- 


ing the recommendation of the register and receiver ae holding for 
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cancellation his homestead entry No. 06337, filed March 16, 1909, 
at Sterling, Colorado, for the SE. } NE. 4, See. 33, T. 8 N., R. 59 W., 
upon the contest of Abraham L. Litch. 

The contest affidavit filed September 14; 1909, charged: 

Harry L. Scott did not file on said land for the purpose of making said land 
a home; that the said land was filed on by said Scott for speculative purposes, 
that said land is not agricultural in character; that said land 18 chiefly’ 
valuable for mineral purposes in this to wit that said land is entirely in the bed 
of the South Platte River, and is valuable only for sand and gravel for. build- 
‘ing purposes; that the said Harry L. Scott falsely swore in his application 
that said land had no gravel on the same, when in truth and in fact said land. . 
is almost entirely sand and gravel, and said Scott is ashane gravel continuously 
from . said land. | 

Service of notice iereundek: was had December 7, 1909; and a 
hearing held February 25, 1910. June 9, 1910, the register and 
receiver rendered their decision recommending that the contest be 
‘dismissed. They found that the entryman had built a house, put 
down .a well, broke two acres of ground, had paid $40 upon a 
contract for the breaking of the balance of the land and had pur- 
chased $150 worth of fruit trees for planting and that the entryman 
had resided upon the land continuously from May, 1909, up to the 
time of hearing. From those facts, they concluded that the claimant 
had filed upon the land for the purpose of making it his home. 
They further found as follows: | 

There is no evidence that claimant filed upon the land. for speculative: pur- 
poses, unless it is sought to be shown that by the selling of sand and gravel 
from. his land, is evidence that the land was taken by him for speculation. If 
an entryman in good faith, files upon a piece of land for a homestead, and the 
same is more valuable for agriculture than it is for other purposes, that should 
the same contain sand, gravel or stone, that the same could be used or sold 
by the claimant, provided he used the land fora home, and improved the same, 
and cultivated the land. 7 

_.The entryman submitted commutation proof July 26, 1910, against 
which Litch filed a protest which was denied by. the register and 
receiver, August 31, 1910, upon the ground that it ‘simply amounted 
to a request for a new trial without setting forth any new evidence 
and that it raised the same questions as had been involved in the . 
contest. Litch appealed from this action to the Commissioner. — 
The proof was also protested by the Chief of Field Division and 
upon November 4, 1910, a special agent made an adverse report, 
charging: . 
* 1, That the entryman has failed to reside on the land claimed by him. as 


‘required by law. 
2. That the entryman has failed to cultivate and improve the land. 
3. That: the entryman did not make the entry in good faith for the purpose - 
of: acquiring a home but because of the commercial value of the sand ee 


its boundaries, 
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No action has been taken by the Commissioner upon Litch’s pro- 
_ test against the commutation proof or the special agent’s report. 
~ In his decision of December 20, 1910, the Commissioner, after 
_ finding that the question as to the real character of the land was 
foréclosed by the decision of the Department in Zimmerman 2. — 
Brunson (39 L. ‘D., 310), based his ace of cancellation on the 
- following ground ; - ye 
This office believes that cayman did not file upon the iavia in 6dd faith 7 
for the purpose of making a home thereon, but rather for the purpose of utiliz- 
ing the deposits of sand and gravel, and the fact that he has sold large quan- 
_ tities of the same fortifies the belief, especially in the absence of any actual - 
cultivation, and the fact that the land appears never to have been considered 
yaluable or desirable for its agricultural properties, but has for years been a. 
favorite resort of the builders doing business in Sterling for its gravel which. 
was easily accessible and of a size peculiarly adapted for cement work. 

The Department must express its dissent to the opinion apparently 
held by the register and receiver as to the right of the entryman to 
remove sand and gravel from the land embraced in his entry for the 
purpose of sale. The situation is somewhat analogous to that of an 
unperfected homestead entry containing timber. As to. this, the 
Supreme Court of the United States t in Shiver v. United States (159 

U. S., 491) held: 


Where a citizen of the United States has made an entry upon the public | 
lands of the United States under and in accordance with the homestead laws. 
of the United States, which entry is in all respects regular, he,may cut such 
timber as is necessary to clear the land for cultivation, or to build him a house, 
outbuildings, and fences, and perhaps may exchange such timber for lumber 
to be devoted to the same purposes; but he can not sell the timber for money; 
except so far as it may hav e been cut for the purpose of cultivation. 

In the present case, it does not appear that the removal of the 
sand or gravel had any connection with the cultivation of the 
land and it was removed solely for the purpose of sale. Some at-— 
tempt was made to show that the places where the sand and gravel 
were removed were later refilled by the action of the river; that is, 
that it was in reality a moving stream of sand. There is alse some 
showing to the effect that the new sand and gravel so deposited is 
inferior in quality to that removed. The record fails to show how | 
much sand and gravel had been removed or its value; or whether 
‘the removal materially damaged the land or not. SO 
It is apparent that the sole question now before the Devaeennts 18 - 
whether the material allegations of Litch’s contest affidavit filed 
September 14, 1909, were sustained. As to this point, the Depart- 
ment concurs with ‘the decision of the register and receiver. The 
land apparently lies partly in the channel of the South Platte River. 
“which contains several so-called islands embracing about 27 acres 
of the total 40 acres. Of the 27 acres, it seems that about 20, ac- 
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cording to the present record, are saacentble of cultivation. The 
eniry was but eleven months old at the time of the hearing and the 
actions of the entryman up to the date of the hearing can not be held 
to be indicative of bad faith. It is true, that prior to his filing upon 
the land and subsequent thereto, sand and gravel were removed from 
the Jand and hauled to the town of Sterling and used in connection 
with building purposes and the laying of cement sidewalks, &c. ° 
The fact that the entryman may have trespassed in that. Peper: does 
not necessarily invalidate his entry. . 
The decision of the Commissioner holding the entry and proof for . 
cancellation is accordingly reversed without prejudice to his further 
proper action upon the appeal of Litch from the rejection of his 
protest against the commutation proof and upon | the adverse report 


of the special agent, 


5 * ; 


SAN CARLOS RESERVOIR SITE, 
- ‘Decided February 17, 1912, 
Rieut oF WAY THROUGH CANYON—RAILEOAD AND RESERVOIR SITE. 

Application for railroad right of way through a narrow canyon in an Indian 
reservation, which is the most feasible site for a reservoir for irrigation of 
lands in the vicinity, rejected for the reasons that construction of the road 
as contemplated would prevent use of the canyon for reservoir purposes 


and that it is practicable to construct the railroad at a higher grade with- 
out interfering with the reservoir Site. . 


APPLICATION FoR RESERVOIR Srre—SHOWING TO SUPPORT SAME. | 

An application for a reservoir site should be accompanied by a showing rea- 

sonably demonstrating the feasibility of the contemplated irrigation scheme ~ 
and the eiaeaeer of the ss cae te carry the project to a successful 
conclusion. | | | | 

: Apams, First Assistant Secretary: | 

The so-called San Carlos Reservoir. Site is located on the Gila 
River in the White Mountain, or San Carlos, Indian Reservation 
in Gila county, Arizona, near: the junction of the San Carlos and 
Gila rivers. The Gila River at this point traverses spurs of the 
Pinal range of mountains and for a distance of about thirty miles 
below the proposed reservoir site flows in a narrow “-box ” canyon. 
Explorations on the Gila by hydrographers of the Geological Survey, 
in 1899, resulted in the location of what was believed to be a suitable 
site for a dam and reservoir for the purpose of storing the waters of — 
the Gila River for irrigation of lands in its valley, including part 
of the lands occupied by Pima and other Indians some miles below. 

In 1905 a Board of Engineers of the United States Reclamation 
Service examined the site with a view of determining whether or. 
not it should be utilized for a reclamation project under the act of 
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vale: 17, 1902 (32 Stat., 388), and recommended that the project be 
not undertaken by the Reclamation Service. . 
April 13, 1906, the Arizona Eastern Railroad Company filed an 
application for right of way through the San Carlos Indian Reser- 
vation and through the reservoir site in question under the provisions 


of the act of March 2, 1899 (30 Stat., 990), which application was — 


‘approved by this Department. No construction has been made under 
this approval and the period within which such construction should 
have been made has already expired. August 3, 1909, the company 
filed a new application for a right of way through said reservation — 
and reservoir site which application is now up for consideration. 
‘December 17, 1909, J. M. J amison filed application for right of _ 
way for a reservoir site under the provisions of the act of March 3, | 


1891 (26 Stat., 1095), as amended by the act of May 11, 1898 (30° | 


Stat., 404), which application covers the so-called San Carlos Reser- — 
voir Site, conflicts with the pending application for right of way of. 

the aes Eastern Railroad Company, and also covers a part of the 
constructed line of the Arizona Eastern Railroad Company which 
leaves the main line of the Southern Pacific Railroad Company at 
Bowie and extends in a northwesterly direction through the reservoir 
- site and terminates at J Miami, a town located 1 in the Globe mining dis- 


- trict. 


The Casa Grande Velley Water Users? Asoaatian a corporation | 
formed under the laws of the Territory of Arizona and composed of 
certain land owners whose lands would be subject to irrigation from 
the reservoir site, and the Gila River Water Company, an Arizona 
corporation, have also filed applications for rights of way for said 
reservoir site under the provisions of the acts of 1891 and 1898, supra. 

Various resolutions adopted by the Boards of Trade of cities and 


towns in the vicinity, and by the inhabitants or land owners, of the 7 


Gila Valley have been filed in the Department all urging the rejec- 
tion of the railroad right of way application and the preservation. 


. of the reservoir site for development and use in the irrigation of 7 
arid lands in the Gila Valley. The several applicants for the right = _ 


to use the reservoir site for irrigation purposes appear to be at cross- 
purposes with one another but all unite in opposing the railroad | 
application, urging that the construction of a railroad upon the level 
proposed in said application will forever defeat and prevent the use 
of this reservoir site for the reclamation of arid lands. The United — 
States is especially interested because of its guardianship over the 
Pima and other tribes of Indians domiciled on lands which might be 
irrigated in part, lying below the proposed dam. 


Because of the large and varied interests involved I ale a per- 


sonal inspection of the: premises in company with Director F. H. 
- Newell, Reclamation Service, Mr. W. H. Rosecrans, consulting en- 
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gineer in irrigation matters connected with the Indian Service, 
James D. Schuyler, consulting engineer, and other engineers and 
representatives of interested parties, and also accorded a public hear- 
ing on the several pending applications, at which all parties were 
represented and participated in oral argument, and upon the entire 
record thus supplemented the matter has received careful considera- 
tion. 

It is sontended on pearl of the sipoad company that the refusal 
of its application will result in the abandonment of a proposed short 
transcontinental line of lower grade than any other existing line, the 
construction of which would afford the shippers lower rates and more 
expeditious handling of freight between the Kast and West, and, 
incidentally, through the construction of branch lines, supply. the 

Salt River Valley, now irrigable under the Roosevelt Dam, the Globe 
mining district, and southwestern Colorado with cheap transporta- 
- tion facilities, cheap fuel, and easy, outlet for a ee and 
other commodities. 

It is contended by the reservoir Papen that a “high-line” lo- 
cation of the railroad so placed as to avoid any interference with the 
utilization of the reservoir site is entirely feasible and can be con- 
structed arid operated at a: comparatively small increase in cost over 
a railroad upon the right of way applied for. Such a “ high-line” 
has been surveyed by an engineer employed by reservoir applicants 
but the findings of this engineer are controverted by the engineers 
of the company who contend that the additional cost of construction 
and operating the so-called high-line will be prohibitive, and. state 
that unless its application for right of way as applied for 1s ap- 
proved, the railroad will be compelled to abandon its purpose to con- 
struct through Gila Canyon. di 

A number of examinations of the proposed reservoir and dam site 
have been made by engineers in the Government service and by en- 
gineers in the employ of private parties, and their reports as to the 
‘feasibility of the utilization of the site, the cost of construction, the 
available supply of water for storage therein, and the possibility of 
_ disposing of the accumulation of silt eucried in the waters of the - 

Gila, differ quite materially. The reports also differ widely as to 
the amount of land which could be reclaimed through the construc- 
tion of the proposed dam, but there is no doubt that there is a 
sufficient supply of water in the Gila available for storage and a 
— suificient area of fertile arid lands susceptible of irrigation from the 

reservoir to justify the utilization of the site, if it be determined that 
a suitable foundation is present for the construction of a high dam 
‘which will create a reservoir of sufficient capacity to impound the 
flood waters of the Gila, and if.a method of disposing of the silt 
carried in the water can be successfully worked out and the cost is 
not prohibitive. The project is, however, of such magnitude and 
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involves such problems as to require that any one undertaking the 
construction and utilization of the reservoir be assured of ample 
funds to carry the project to a successful conclusion. In the interest 
of the land owners, who must ultimately bear the burden of expense 
involved in the construction of any such project, the financial and _ 
engineering features of the project should be carefully worked out 
and assured before this Department will be warranted in eranune | 
_ the use of the site. | | 
Reservoir sites, wherein it Is feasible or may be practicable, to sore. 
the waters of the Gila for the irrigation of arid lands in its valley, 
-are not numerous, and it seems to be the opinion of many engineers © 
of high standing that the San Carlos site is the best adapted to the 
purpose. A railroad constructed through the reservoir site upon the 
grade applied for by the Arizona Eastern would practically destroy 
the future use of this site for irrigation, and the Department is by no 
‘Means convinced that the additional cost of building and maintain- 
ing the railroad on a higher level so as to avoid interference with the 
reservoir site would make the construction of the railroad imprac- 
ticable. Certainly, the railroad should not be permitted to destroy 
‘the possibilities incident to the irrigation of the arid lands in the 
valley, including Indian lands, and the resulting agricultural pros- . 
perity of that portion of Arizona, from which the railroad itself will 
ultimately derive a substantial ‘henefit; especially where a change in 
- the location of its line is reasonably possible, | 

Accordingly, and in view of the foregoing, the application for 
right of way filed by the Arizona Eastern Railroad Company, Au- 
gust 8, 1909, is hereby rejected because of its interference with the © 
San Carlos Reservoir Site, but. this rejection will not preclude the. 


railroad company from presenting another application for right of 


way for its road along the Gila at such an elevation as s will avoid in- 
terference with the reservoir site. | 

As hereinbefore indicated, there is no unanimity among the spit 
cants for the right to use the reservoir site as the basis for an irriga- 
tion project. Jamison and the Gila River Water Company approach | 
the proposition as promoters or as persons whose interest lies in the © 
profit to be derived from the sale of water rights to the owners of 
land under the project. The Water Users’ Associations mentioned, 
apparently composed wholly of land owners, desire to secure an 


adequate and permanent supply of water for the irrigation of their : 


arid lands, do not expect to derive a profit from the sale of water 


rights but expect to reap a benefit from the water supply and the in- 


—ereased value of their lands when reclaimed from their arid condi- 
tion. None of said applicants have, however, satisfactorily demon-— 
strated to this Department that they ies made such investigation as 
_ demonstrates the feasibility of their plans either from an engineer- 
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ing or financial standpoint, nor that they control sufficient funds to — 
successfully construct and operate the project if. the right of way 
were granted, 

Upon the present record, therefore, the several apilenton: for 


rights of way for the reservoir site are accordingly hereby rejected 


without prejudice to the right of said applicants, or any one of them, 
to hereafter submit a new application, supported by such showing as 
shall reasonably demonstrate the feasibility of the scheme and the 
the capability of the eee eee to carry the Pele to a euccoee 
conclusion. 


——e 


RECLAMATION—CARISBAD PROJ ECT—CHARGES, 
Posuic Nortce. 


-DeparrMent or THE INTERIOR, _ 
Washington, February 17, 1912. 

Whereas, under the provisions of the Reclamation Act of June 17, 
1902 (82 Stat. 888), works for irrigation have been constructed or 
are in contemplation at a cost of approximately $900,000 for the 
irrigation. and reclamation of about 20,000 acres for the Carlsbad 
. P¥oject, New Mexico, and said cost must be repaid by the water | 
users as required by said act in not exceeding ten annual instalments 
divided into a building charge for the building of the works and a a 
charge for the operation and maintenance thereof, and 

" Wheréas, public notice of the said charges, the time and manner 
et payment has been given, the said charges being fixed so as to re- 
cover the cost of building, operating and maintaining the project 
as then estimated, and 

Whereas, most of the water-right applications for lands aq the 
_ said project have been delinquent by reason of failure to make pay- — 
-- ment of two instalments of building charges as required by public 

- notice heretofore issued, and | | 
_ Whereas; the order issued March 18, 1911, under the provisions of 
the act of Congress approved February 13, 1911 (86 Stat., 902), 
provides for a stay of proceedings looking to cancellation of ennries 
or water-right applications for failure to make payment of the 
building charge, such stay of proceedings to become effective upon 
payment on or before March 381, 1911, of the charges for operation 
and maintenance for the year 1910, provided all prior charges for 
operation and maintenance are paid, and subject also to compliance 
with the provisions of a public notice to be issued which shall pro- 
vide for an increased building charge to be determined after further 
investigation, and | 

_ Whereas, the water users have failed to make the payments as re- 
quired by the public notice for reasons which, in many cases, have - 
been unavoidable on their part, and it has been accordingly decided 
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to offer such opportunity as may be reasonable oa oe under ; 


the terms of the said act of February 13, 1911, for the water users © | 


to secure easier ‘terms of payment, and at the same time to recover 
for the reclamation fund, as required by the terms of the Reclama-— 
tion Act, the cost as now estimated of the building, operation and 
maintenance of the irrigation works, including betterments and con-_ 

struction of necessary works in addition to those at first estimated: 
_. ‘Therefore, the following public notice is issued under the terms 
| se section 4 of the Reclamation Act and of the said act of Febru- 
ary 18, 1911, for the lands shown on farm-unit plats of —_ 
| T. 21S, R. 26 EB, approved Dee. 14, 1907 


T 22 S., R. 26 EB, 18, 1911 
=7..21 8. R..27 B, as Nov. 1, 1909 - 
T2284 Ri: 2T By. 1 “Wee, 138, 1911. 
7. 22 8, R. 28 EB. to 8 1S 911 
T. 23 8. BR. 27 B, “ “« 18, 1911 
TT. 23 284. R, 26H. « F « 18, 1911 
T..28 §., R. 29 B, a Nov. 1, 1909 
7 248, R.28 B, “ Dec 13, 1911 
a, 24a SR. 20... 2 “ 18, 1911 © 


1. All applications for water rights heretofore filed under the 
terms of the public notices and orders heretofore issued which have 
complied with the terms of previous puphe notices and orders may 
be continued thereunder. - 

9. For all. entries and water-right applications i which the en- 
irymen or owners availed themselves of the stay of proceedings pro- 
--vided for by order of March 138, 1911, or who have failed to comply 
by payment and otherwise with the public notices and orders under 
which their water-right applications were made, it is hereby ordered 
that water-right. application at a building charge of $45 per acre 
of irrigable land may be made as amendatory to water-right appli- 
cations heretofore filed or original water-right application at the 
same charge shall be made where none has been heretofore filed. 
The applications under this paragraph shall be subject to the public - 
- notices and orders heretofore issued, except as otherwise provided . 
herein, and the said building charge of $45 per acre shall be due and — 
payable: in ten graduated annual instalments, such portions of the 
annual instalments to be as follows: 


First building char ge payment $3.60 due Dec, 1, 1912 
Second “* . AR BOG EO Oa as 
-Third = “ ae, « $8.00 “ “ 1, 1914 

Fourth “ = “ © * $400 “ 4, 1915 

Fifth “ ss “« . $5.00 “ “* 1, 1916 

‘Sixth  “ a oe “Sp O0 HA OTT 

Seventh “ “- «$5.00 “  “ 4, 1918 
Highth “  «* «$540 | T1919 

Ninth “ ‘ “ $6.00 *. “ “1, 1920 

Tenth “ « “$6.00 “ “ 4, 1921. 
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8. Where water- right application at the building charge of £ $45 per 
acre, as fixed in paragraph 2, is filed, any payments heretofore made 
on account of the building ae ge thereon and also a portion of each - 
operation and maintenance charge heretofore paid-at the rate of | 
$1.35 per acre to the extent of 35 cents per acre shall be credited on - 
the first and subsequent building charge payments on the same tract... 
~ A portion of the amount of such credit shall be applied on each suc- ~ 
cessive instalment until it shall be entirely absorbed, on the following 
basis: $3.10 per acre to be applied on the’ first instalment, and the 
remainder on the following instalments. . 

4, For lands for which amendatory water- right sooteien shall 
be filed, as provided in paragraph 2 hereof, the portion of the instal- 
ment for operation and maintenance due on December 1, 1911, and-_ 
to become due on December 1 of each year thereafter, until further 
notice, shall be $1.00 per acre of irrigable land. 

For lands which remain subjéct to the $31.rate established by public 
notices heretofore issued the portion of the instalment for operation 
and maintenance due on December 1, 1911, shall be $1.35 per acre; 
the portion to become due’on December 1, 1912, and on December 1, 
of each year thereafter until further notie, shall be $1.75 per acre of 
irrigable land. | 
_ No water will be fans in any year ‘until the portions for oper- 
ation and maintenance of all instalments then due shall have been 
paid: Accordingly no water will be furnished in the irrigation sea- 
son of 1912 for any lands unless the portion for operation and main- 
tenance of the instalment due December 1, 1911, and for previous 
years, has been paid and in like manner no water will be furnished in 
any subsequent irrigation season unless payment has been made of. 
the portions of instalments for operation and maintenance then due 
and unpaid. | 

5. Failure to comply with the terms of this and previous public 
notices and orders shall render the existing water-right applications 
subject to cancellation with the forfeiture of all rights thereunder 
and of all monies paid thereon as provided by the Reclamation Act. 

_ 6. Except as to the amount of the operation and maintenance 
‘charge, this public notice shall not be construed as affecting: water- 
right applications for which payments are not in arrears more than 
one instalment. 7 

. A private Gadoanes against whose ie right application 
ae is no pending charge of noncompliance with the laws or regu-. 
— lations, or whose application is not subject to cancellation, may make 
written assignment of credits for payments made, in favor of a sub- 
sequent applicant for the same tract, and his grantee shall have the _ 
right to continue payment at the same building charge. Except as 
specifically provided in this notice, no benefit of a smaller charge than 
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~ 


ae fixed i in the public notice in force at the time of filing water-right 
applications shall accrue for any land except when the landowner 
‘holds written assignment made under the conditions herein stated. 

8. The stay of ‘proceedings granted by order of March 13, 1911, 
| shall terminate on March 15, 1912. 
7 | Sune renee | 
First Masind peaneeney of the Interior. 


————— : : : é 


: SALE) AND USE OF TIMBER UPON THE UNRESERVED ee | 
LANDS IN THE DISTRICT OF ALASKA, | 


| Reourarions. 


‘Davies OF THE INTERIOR, 
Washington, February 24, 1922. 


Lo residents and ee doing business in Alaska, registers and 


receivers, und special agents of the General Land Office: | 
Section 11 of the act of May 14, 1898 (30 Stat., 414), provides: 


Sec. 11. That the Secretary of the Interior, under such rules and regulations 
as he may prescribe, may cause to be appraised the timber or any part thereof 
upon public lands in the District of Alaska, and may from time to time sell so 
much thereof. as he may deem proper for not less than the appraised value 
thereof, in such quantities to each purchaser as he shall prescribe, to be used 
in the District of Alaska, but not for export therefrom. And such sales shall | 
at all times be limited to actual necessities for consumption in the District 
from year to year, and payments for such timber shall be made to the receiver 
of public moneys of the local land office of the land district in which said 
timber may be sold, under such rules and regulations as the Secretary of the - 
Interior may prescribe, and the moneys arising therefrom shall be accounted 


for by the receiver of such land office to the Commissioner of the General _ - 


Land Office in a separate account, and shall be covered into the ‘Treasury. 
The Secretary of the Interior may permit, under regulations to be prescribed 
_ by him, the use of timber found upon the public lands in said District of 
Alaska by actual settlers, residents, individual miners, and prospectors for. 
Minerals, for firewood, fencing, buildings, mining, prospecting, and. for domestic. 
purposes, as may actually be needed by. such. persons for such purposes. —— 
2, Limitation upon sales. —Timber upon the public lands in Alaska 
will be sold only in such quantities as are actually needed and will be 
used from year to year in the District of Alaska, and not for export. 
therefrom, and only to persons who are residents of Alaska and 
— others engaged in business therein. 

3. Applications for purchase—Place to oes er 
to purchase must file with the receiver of the United States land 
office for the district wherein the lands to be cut over are situated, 
on the form prescribed by the Commissioner of the General Land. | 
Office (Form 4-023), an application, duly witnessed by two wit- 
_. ‘hesses, setting forth (@) the name or names, post-office address, resi- 
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‘dence, and: business re of the applicants who apply to — 
purchase timber; (0) the amount,-in board feet or cord unit of 
measurement, of timber it is iecired to purchase ; (¢) the place in 
Alaska where such timber is to be used, and the proposed use. 
(dz) the necessity for taking said timber, and that the use contem-— 
plated will consume the whole thereof within two years from the 
date of authorization to cut, and that the entire amount applied for. - 
will be cut and prepared for removal from the ground within one | 
year from the date of the said authorization; (¢) a description, by 
reference to survey, Or by natural boundries and courses and dis- 
tances, of the vacant, unoccupied, nonreserved Alaska public lands. 
- from which it is proposed to cut, sufficient to properly identify such | 

jand; (f) a statement that the applicants will pay a reasonable 
stumpage for ‘said timber, or for the appraisal thereof, and that 
_ there is to said application attached a -draft or post-office money 
order, drawn on a post office or a bank of that place within which - 
the local United States land office is situated, payable to the above. 
receiver of the local land office, in the sum of $50, or, when the full 
stumpage value, at the minimum rate, of the ma eal applied for is | 
less than $50, for the full stumpage value thereof, as an evidence of 
good faith, to be applied to the purchase price of said timber, or its 
appraisal cost if purchase is not made; (g) that no trees will be cut 
under.said application other than those of the size and class of mate- — 
rial necessary to furnish the amount of timber applied for; that the 
stumps will be cut so as to cause the least possible waste ; that each 
_ tree cut will be used to a diameter in the top sufficiently small to 
prevent waste; that all lops, tops, and necessarily cut underbrush 
made in taking said timber will be piled in small, compact piles, or 
otherwise disposed of as required by the person making: the appraisal, 
in a manner to prevent danger of forest fires. 

4. Action upon application, by receiver—Upon the first business | 
day following the filing of such application, the receiver of the local 


land office (retaming the remittance attached) will mail said appli- — 


cation to the special agent of the General Land Office designated as 
chief of the field discon. including said district of Alaska, with a. 
request that the truth of the application. be inquired into and an 
appraisal of the timber made. Where such chief of division has des- 
ignated a special agent near the land to make appraisements, the 
receiver will forward the application to said agent direct, giving due 
| notice thereof to the chief of field division. | 

—B. Action upon application, by special agents.—The special agent 
designated shall at once investigate as to the truth of said applica- | 

tion, and thereupon go upon the lands therein described and estimate | 
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ad apprais se the material applied for. ‘If the said agent finds true 

the facts in said application recited, he will proceed as follows: — 
(a) Examine, and if necessary change, and properly mark the 

boundaries of the land described in the application; (6) determine — 


the kind, estimate the quantity, and appraise the stumpage price of _ | 


timber to be sold under said application ; (e¢) prepare, in triplicate, a— 
report addressed to the Commissioner of the General Land Office 
(Form 4-023), transmitting therewith the original — application, 
referring to said application and setting forth the agent's description” _ 
of the land to be cut over, if other than that described in the applica- 
tion; the kind, quantity, and stumpage value of the material; that 
applicants accept such description: of land in lieu of the description 
~ in the application (if in anywise, different), as well as the kind, esti- - 
mate, and price as fixed by the agent; that applicants will cut and 
prepare for removal from the ground the material applied for within 
‘one year from the date of ihe authorization to cut; that applicants 
have delivered to the said special agent post-office. money orders or 
bank drafts or certified checks for said appraised amount, less the 
amount of the original deposit therefor, made payable to the receiver 
of the proper local land office; that said money orders, drafts, or 
checks shall not be held ‘payment for said timber until same are 
converted into cash by said receiver, and finally paid by the office 
or bank upon which drawn; that the Commissioner of the General 
Land Office reserves the right to reject said sale and prevent further 
cutting under said application and report.. The special agent will 


deliver one copy of said report to the applicant; on the other two 


copies he will require the applicant’s signature under proper date 
and indorsement: “ Within amounts and conditions hereby accepted.” — 


6. When cutting and removal may begin.—As soon as the special 


~ agent shall have made the field investigation. and appraisal, as here- 
inbefore provided, and shall have accepted said money order, draft, 
cr certified check, and shall have secured the applicant’s signature. 


and indorsement, as above required, the applicant may commence. — 


taking timber under said application to. purchase. If the special 
agent. for any reason is unable to make the investigation ‘and ap- 


 praisal, as required, within 30 days after the filing of the application, — 


he will, if he knows of no objection, give the applicant written per- 
_ mission (Form 4-028) to enter upon the lands described in the appli- 
cation and commence cutting therefrom. In:case of the failure on — 
- the part of the special agent to make an investigation before the — 
cutting has been completed, the applicant may, after the expiration 
of six ‘months from the date of the filing of the application and after’ 
the completion of the cutting, remove and use the material or dis- 
pose of it-for the purpose intended after first remitting to the receiver 
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of the local land office a post-office money order, bank draft, or certi- 
fied check, made payable to said receiver, for the capa balance _ 
of the purchase price of all the material applied for, based upon the | 
minimum stumpage values as hereinafter designated: Provided, how- 

ever, That where the application covers an area not exceeding 40 acres 
the applicant may remove and use the material as aforesaid upon 
compliance with all the conditions above stated, except that he need — 
not await the expiration of said six months’ period. In no case-may 
an applicant enter upon the land described in his application and 
commence cutting without first securing permission from the special 
agent or chief af field division. 

7. Limitation upon rights acquired under permission to cut tim 
ber_—The permission to cut shall not give the applicant the exclusive 
right to cut timber from the lands embraced in his application as — 
against any person entitled to the free use of timber under section 11. 
of the act of May 14, 1898 (30 Stat., 414), unless the area described 
in the application is limited to 40 acres and the boundaries thereof 
are blazed or otherwise marked sufficiently to identify them. | 
8. Appraisal—minimum price-—No special agent or other officer 
shall in any event appraise any timber suitable for saw timber or mine 
. timbers at less than the following minimum rates: $1 per 1,000 feet 


- b. m. for Sitka spruce, hemlock, and red cedar; $2.50 per 1,000 feet 


-b. m. for yellow cedar; nor any piling BO feet or Tess in length up toa 
top diameter of 7 inches at less than one-half cent per linear foot; nor > 
any piling between 50 or 80 feet in length up to a top diameter of 8 
inches at less than three-fourths cent per linear foot; nor any piling 
over 80 feet in length up to a top diameter of 8 inches at less than © 
1 cent per linear foot; nor any shingle bolts or cooperage stock at less 
- than 50 cents per cord; nor any wood suitable only for fuel or mine 
lagging at less than 95 cents per cord. Subject to such minimum 
price the agent will, in the absence of a competitive market, determine 
the stumpage value by deducting from the manufactured article price ' 
for like material the cost of manufacture plus a fair profit upon the 
time and capital required to manufacture. 3 
9. Disposition of moneys—Receipts—When an application accom- 
panied by the remittance mentioned in section F of paragraph 3 is. 
‘received by the receiver of public moneys, he will immediately issue 
and forward to the applicant the new form of receipt (4-181) for the 
amount transmitted. The receipt must contain a full description of 
the money order, bank draft, or certified check, with the words “ Sub- 
ject to collection.” Such money orders, drafts, and checks must be 
immediately deposited j in the receiver’s depository for collection, to be 
placed to his official credit as “ unearned fees and other trust funds.” 
When the appraised amount mentioned in paragraph 5 is received, | 
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_ the receiver will eeu issue an additional meet therefor, with 
a similar notation as to the form of remittance and the words “ sub- 
| ject to collection.” This remittance must also be immediately depos- 

ited for collection, to be placed to the receiver’s official credit as “ un- 


.. earned fees and other trust funds.” When the receiver is notified by 


the Commissioner of the General Land Office that the sale is ap- 
proved, he will immediately deposit the full amount to the credit of 
the Treasurer of the United States as “ sales of timber, act of May 14, 
1898,” and report such amounts as a special in the monthly aad 
quarterly accounts current, rendering a separate abstract of collec- 
tion (Form 4-105) therefor. F urther receipts will not issue for the - 
amounts when they are reported collected by the depositary, but the — 
applicant: will be notified that the a opus has been collected: and he: 
is credited therewith. — | 
10. Kaamanations after cutting g —At convenient times during cut- 
| ting, or after any sale, the special agent will examine the lands cut 
_over, and submit report as to compliance with the terms of the sale; 
or if cutting is being conducted in violation of the terms of sale, will — 
immediately stop the cutting and report the matter for action. © 
LL. Limited free use by settlers, etc.—Persons designated in the last 
sentence of section 11, act of May 14, 1898, may take in amount not. _ 
exceeding a total of 80,000 feet b. m., or 60 cords, in any one calendar | 
year, in saw logs, piling, cordwood, or other timber, the aggregate of 
- either of which ‘amount may be taken either in whole in any one of 
the above classes of timber, or in part in one kind and in part in 
another kind or kinds, and where a cord is the unit of measure it shall 
be estimated, in relation with saw timber, in the ratio of 500 feet 
_ b.m. per cord, free of charge and without application or previous per- 
mit, for their own actual needs for firewood, fencing, buildings, min- 
ing, prospecting; or domestic purposes, but not' for sale or use by others. 
Where such persons are unable to take such timber in person, they — 
may employ a servant or agent to cut and deliver the timber so taken. 
- No person, servant, or agent shall in any calendar year take here- 
under, either for himself or as agent for another or others, or through 
his servants or agents, in all more than 30,000 feet b. m. of timber or | 
60 cords of wood, as’specified above.’ Attention is directed to the fact 
that the law extends the foregoing free use of timber to settlers,. resi- 
dents, individual miners, ond prospectors only, and not. to assocla- 
tions and corporations. : 
Very respectfully, | Frep Dewxerr, | 
a —Commasstioner. 
Meeed: F shen 94, 1912. == 
SAMUEL ADAMS, | 
First Assistant Secretary. 
95464°—von 40—11 81 | 
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APPENDIX. 


AN ACT Prohibiting timber depredations on public lands and providing a penalty for 
violation thereof. 


Whoever shall cut or cause or procure to be ene or shall wantonly destroy or. 
cause to be wantonly destroyed, any timber growing ou the public lands of the 
United States, or whoever shall remove or cause to be removed any timber from — 
said public lands, with intent to export or to dispose of the same; or whoever, — 
being the owner, mister, or consignee of any vessel, or the owner, director, or 
agent of any railroad, shall knowingly transport any timber so cut or removed . 
from said lands, or lumber manufactured therefrom, shall be fined not. more 
than $1,000 or imprisoned not more than one year, or both. Nothing in this 
section shall prevent any miner or agriculturist from clearing his land in the 
ardinary working of his mining claim, or in the preparation of his farm for 
tillage, or. from taking the timber necessary to support his improvements, or: - 
the taking of timber for the use of the United States. And nothing in this sec-_ 
tion shall interfere with or take away any right or privilege under any existing 
law of the United States to cut or remove timber from any public lands. 

Seetion 49 of the penal code, approved March 4, 1909 (85 Stat., 1088), 


chapter 321, 
“The above act is applicable to the public lands in the Territory of Alaska. 


“STATE OF WASHINGTON v. MACK. 


Petition for the exercise of the supervisory power of the Secretary 
- to review and vacate departmental decision of December 9, 1910, 
89 L. D., 390, motion for review of which was denied May 26, 1911, 
40 L. D., 116, demied a First Assistant Secretary Adams February 
28, 1912. 


RECLAMATION —UMATILLA PROJECT—-CHARGES AND PAYMENTS. 
~ Pusiic Novicn. 


DEPARTMENT OF THE INTERIOR, _ 
Washington, D. Q., March @, 1918. 
‘Whereas, cade itié provisions of the Reclaznation Act of J une 17, 
1902 (32 Stat., 388), works for irrigation have been constructed or 
are in contemplation for the irrigation and reclamation of lands 
under the Umatilla project, Oregon, and the cost thereof must be 
paid by the water users, as required by said act, in not exceeding 
~ ten annual instalments, and: . 7 
_. Whereas, it has been decided to offer such opportunity as may be 
reasonable and possible under the terms of the act of February 18, 
1911. (386 Stat., 902), for the water users to secure easier terms of 
payment, and at the same time recover for the Reclamation Fund, » 
as required by the terms of the Reclamation Act the cost of building, | 
' operation and maintenance of the irrigation works as now estimated ; 


2 af 
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ON ow, therefore, the following public notice is ere under the 
terms of section 4 of the Reclamation Act and of the paid act of 
February 13, 1911: 
eel applications for water. caehte haretofors filed under the 
terms of the public notices heretofore issued may be continued under 
the terms thereof, if the said public notices be fully complied with 
by payment or otherwise within two months from the date hereof. _ 
2. For the purpose of avoiding the cancelation of entries and 
water-right applications for which the entrymen or owners shall have 
failed within two months from the date hereof, to comply by pay- 
ment or otherwise with the public notices and orders under which 
their water-right applications were made, it is hereby ordered that 
water-right applications at the increased rates herein named may be 
made within two months from the date hereof as amendatory to — 
- water-right applications heretofore filed, and original entries and 
water-right applications shall be made at the new rates when none 
have been heretofore filed. The new rates shall apply also in cases. 
where prior entries are canceled and new entries made without . 
written assignment of credits for payments theretofore made. The 
portion of the charge on account of building the irrigation system 
shall be $70 per acre of irrigable land, and shall be due and payable 
In not more than ten annual payments, as follows: 


~ 








First unit. Second unit. | Third unit1 | Fourth unit. 
7 7 PB as oes 8 4s Poa 
| Z8% gee EB: Ege 
Instalments due (except as to first Aas sad Aad Bas 
instalments for certain farm units, | 97a 3a org Qe? 
payable at time of entry, as shown Us ; Pots a bus - Due a 
in sehedule). ses| 2 |s28] y 1888] 3 | Ses] sg 
aeh| 8 ;488| 4 |S88| 2 |es8) 3 
zo i 259 Ke 2oG a 5-3 ts 
Fsa| 3 /S8e| 82 | Bse| 8 | Sse] 4 
2 Oo 4 2 a o) a e) 
December 1, 1908.....2...--.--.-.---- “$6.00: | S000 (ou sseee clocks Coen ene BAlSit ns adel Cuuseanloeaees ry 
December 1, OUD Ss cr tat astranteale pecan Soe - 6.00: 6.00 | 286.00 |. $6.00. j.....-..]-...-.. gil ckicta taco baa aeea ete 
December 1, AOI sa tues cad caweeees 2.00 ;. 2.00 2. 00 2.00 ($18.00 | $2.00 |........]..-..... 
March 1, 1912. oun ae warn aacere si astoal 3.50 3.50 3. 50 3.50 2.0 . 00 |2$12. 00 $2. 00 
March i WOR i cc cmecenincaeveteornas oe 5.00 5. 00 4.50 4, 50 2.00 4.00 2.00 3.00 
‘March i: TOA ec acweciinn a valtwae ee tou 7.501 7.50 6. 00 6. 00 2.00 |. 5.50 2.00 4.00 
March 1, 1915.............----.--..---| 10.00]. 10.00 / 8.00] 8.00 3.00 7.00 8.00; °° 5.50 - 
March ck TO Gowns de coatechiadtset esas 10.00} 10.00] 10.00; 10.00 6. 00 8.50 [° 4.00} 7.00 
March 1, TO oo cians ea cdtmern ae auae sere --|. 10.00 |. 10.00 10.00 | 10.00 8.00 | 10.00 7.00 . 8.50 . 
March 1, DOTS iS os elt etc wera said 10.00 | 10.00 10.00 } 10.00 | ~ 9.00 10.00 ; I0.00 - 10.00 ° 
March 1, OTS. 2 eee ede Loe Se etraeth akc eee) weed fai Sacre eke 10.00 | 10.00 10.00 | 10.00 | 10.00 10.00 - 
MaTGH LLOQ cise ccceosccncaes dee aad i eos hoi ease weet ae erat ew ry Bee -..--] 10.00 |} 10.00 | 10.00} 10.00 
March 1, 1081 oe face Shae cemec teeta le Se nee eae Le ercatiiate leiceonees uel Sereda lata se Sas 10.00; 10.00. — 


Rotel void eek ceseceseeeesee} 70.00} 70.00 | 70.00] 70.00 oe 70.00 70.00 | 70.00 


1 Includes portions of farm units described in special public notice for T. 4N., R. 28 E., W. M.. , dated 
Jan. 6, 1910. 
2 Payment Tequired at time of snr 


a 


| Except as to the amount of the building charge, and eraduation of 
the instalments thereof, as herein provided, applications under this 
paragraph shall be ib ect to the public notices and orders hereto- 
fore issued, and the instalments shall be due and payable at the times 
set forth therein. | 
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83. Where water- -right application i is filed fe which the iagrensedl 
‘building charge fixed in paragraph 2 is applicable, any payments 
heretofore made on account. of the building charges thereon, shall 
4 be. credited on the first. and subsequent building charges for the | 
same tract.. 
4. Failure to comply with the terms of this and previous able 
notices and orders shall render existing homestead entries and water- 
‘ right applications for public lands, or water- -right applications for 
lands in private ownership, subject to cancelation, with the forfeit-_ 
ure of all rights thereunder, and of all moneys paid thereon, as 
provided by the Reclamation Act. 7 
5. An entryman. against whose. entry there is no. pending charge | 
of. noncompliance with the law or regulations, or whose entry is not . 
subject. to cancelation under the Reclamation Act, may relinquish | 
his entry to the United States and assign in writing to a prospective 
entryman any credits he may have for payments made on his water- | 
right application, and such assignee shall have the right to continue ~ 
payment at the same building charge. A private land owner against 
whose water-right application there is no pending charge of, non- 
compliance with the law or regulations, or whose water-right appli-. 
cation is not subject.to Scncec cn may in like manner male written 
assignment of credits for payments made, and his grantee shall have 
the right to continue payment at the same building charge. Except. 
as specifically provided 1 in this notice, no benefit of a smaller charge 
than that fixed in the public notice in force at the time of filing 
water-right application shall accrue for any land, except’ when the — 
entryman or private land owner holds written assignment made 


under the. conditions herein stated. 
SAMUEL Apams, 


_ Aeting Secretary ry a the ‘ nterior. 





RICHARD P. IRELAND. 
Decided March 6, 1912. 


= PRACTICE—REPORT OF DIRECTOR OF GEOLOGICAL SURVEY. . 
A report by the Director of the Geological Survey, based upoh an examina- 
tion by a field agent, concerning an application for reservoir site, may 
serve aS a basis for a charge and order against the applicant to show 
cause why his application should not be rejected, but is not evidence upon 
which final action adverse to applicant may be taken without notice to 
. him and opportunity to be heard. | 


Pp OMEE ON Assistant Secretary: | 
‘Richard P. Ireland -appealed. from decision of the Cannes 
of the General Land Office of June 22, 1910, rejecting his applica- 
tions for No Name Reservoir sites, No. 1, in Sec. 84, T. 4 S., and 
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‘ 


No. 2 in Mée. 35, T. 8 S., both R. 89 W., 6th P; M., on. surveyed and. 
unsurveyed land in White River and Holy Cross National forests, 
Glenwood Springs, Colorado. - 
duly 5, 1910, Ireland applied for these reservoir r sites, No. ae cover- 
- ing 10.6 acres, with a capacity of 90:8 acre feet, and No. 2 covering 
87.5 acres, with a capacity of 752.6 acre feet, both under acts of © 
March 3, 1891 (26 Stat., 1095), and of May 11, 1898 (80 Stat., 404), 
specifying the intended use of the reservoirs: to be “ for irrigation, : 
domestic use and fish culture purposes.” 
- January 23, 1911, the Commissioner referred the matter to the — 
Forester and the Directors of the Geological Survey and of the 
Reclamation Service for report. March 15, 1911, the Reclamation — 
Service reported that “approval of the application will not ‘inter- 
fere with any contemplated project of ‘the reclamation act.” June 
6, 1911, the Director of the Geological Survey reported: — 
A field examination indicates: that the applicant desires these reservoirs for 
summer resort. purposes and for fish culture, and the application, therefore, 
should not have been filed under the acts of March 3, 1891, and’ May 11, 1898. 
‘The small streams that drain into the reservoir are dry during the greater 
-part of the year, and flood- water only is available for storage. ‘No valuable 


water-power sites are involyed, and there would probably be no objection to 
the granting of this application if filed under the act of. ‘February 15, 1901. 


The Commissioner made reference to such conclusion of the Diree- 
tor of the Geological Survey, and held that the acts of 1891. and 
1898 “do not provide for the purposes for which this application 1s 
- filed,” and rejected it, Ireland alleges error of the Commissioner i In 
rejecting the application on the mere e# parte. report of a field | 
agent that applicant desires these reservoirs for summer resort and» 
fish culture put pos waspout asf to appneaut to be heard ; 
-also— 
| Fifth. Because summary rulings of this kind made without notice ‘and 
hearing after an honest effort on the part of applicants to comply with every 
rule .and- regulation . of the department and every provision of the law of 
which they are able to:advise themselves is destructive of the confidence and 
respect which citizens ought to have for the administration of the Land De- 
‘partment and are the source and cause of bitter feelings of dissatisfaction and 
a sense of injustice and wrong done by the Government to citizens seeking in 
good faith to comply with its requirements. . | 
_ The Commissioner erred in. crediting and taking final action on 
the report of the Director of the Geological Survey. Such report 
made to the Commissioner as to the intent and conduct of an appli- 
cant has no more force and effect than the report of a special agent 
of the General Land Office. ~ It may be credited by the Commissioner. 
as basis for a charge and order to show cause, but is not evidence 
upon which he can take final action. George T. Burns, 4.L. D., 
62, 65; The Le Cocq Cases, 2 L. D., 784: John C. Miller, 28 L. -D., 
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45,46. No one making a legal application, specifying a iawful pur- 
- pose named in the law, should be denied, except on notice and. oppor-. 

tunity to be heard. : 

The decision is. reversed, and the Commissioner may rule applicant 
_to show what particular lands are proposed to be irrigated from these _ 
reservoirs and what arrangements or contracts have been or are 
- proposed to be made for use of the reservoir waters for irrigation 
purposes. On incoming of such showing the Commissioner will take 
such further proceeding, with or without a hearing, as the return 
may warrant. —_ 


tin ean 


SAMUEL B. BEATTY ET AT. 
Decided March 6, 17912. | 


| MINING Chine “Pavers EXPENDITURES—VALUE or IMPROVEMENTS. 
In determining whether the requisite expenditure of $500 in labor or im- 
“provements has been made upon a mining claim for which patent is asked, 
the proper test is whether the reasonable value of the work performed or 
improvements relied upon amounts to that. sum. Proof of the actual 
amount paid or of the actual number of days spent in ‘prosecution of such 
- work is not conclusive, 


Apams, First Assistant Seoreiany&: 

This is a motion for rehearing filed by Samuel B. Beatty, J oseph 
B. Fagan, and Kathryn Cannon, in the matter of their mineral appli- 
cations for patent, Nos. 5169 and 5187, filed at Helena, Montana, for 
the Mamouth and Gold Nugget placers, embracing lands in T.5 N., 
BR. 18 W., T’ 6N., R. 13 W., surveys Nos. 8093 nae 8094, in which the - 
| Department, by its decision of December 5, i911, affirmed a rejection 
. thereof by the Commissioner of the General Land Office. 

The sole question raised by the motion for rehearing is the De epart- 
ment’s finding that $500 worth of labor or improvements had not been 
_performed upon each of the claims. The Department based its de- 
_ cision upon the-amount of excavation required for the cuts and shafts 
claimed, and found that the reasonable value thereof was below the 
necessary $500. The motion for rehearing contends that the value 
' thereof should be fixed more by the number of days consumed in 
making these excavations at the usual price for that character of — 
labor rather than the amount of excavation estimated from measure-— . 
_ ments made thereof. | 
- In Mattingly v. Lewisohn (35 Pac, 111) the Supreme Court of 
_ Montana approved the following teenies to a jury: 

In determining the amount of work done upon a claim, or improvements put 
| thereon for the purpose of representation, the test is as to the reasonable value 


* of the said work or improvements, not what was paid for it, or what the con- 
tract price was, but it depends entirely upon whether or not the said work or © 


improvements were reasonably worth the said sum of one hundred dollars. : 
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This holding was affirmed in Penn v. Oldhauber (61 Pac. 649), in 
which the court said: | 


when the conterition is as to whether or not a mining claim has been repre- 


sented for a given year, the test is, not as to the number of days’ work done 


upon it, but what is the worth or reasonable value of the labor performed or 
improvements made thereon, The value of work done or improvements made. 
is to be measured, not in days, but in dollars. -Such work or improvements 
may add nothing to the value of the claim, but if, when completed, said work or 
_ improvements are reasonably worth the sum of one hundred cours, then. this 
| requirement. of the statute has been fulfilled. 

So in Whalen Consolidated Copper Mining Co. v. Whalen eé al. 
(127 Fed., 611) the Circuit Court for the District of Nevada held 
that Seidence of the amount of money paid for assessment work upon 
a mining claim, though not conclusive, is admissible as bearing upon 
the claimant’s good faith, but the court adopted the rule that the 
work or improvements must reasonably be worth the amount required 
by the statute. The Department also in Floyd é al v. Montgomery 
ef al, (26 L. D., 122, at 182) states: _ 
the amount paid for the labor performed, or expended for the improvements 
made, is. not. material, except as these facts are valuable in ascertaining the > 
worth. of the labor. and improvements, for the DURDORY contemplated by the 
statute, a 

From the above authorities, it. is en that the true test is the 
reasonable value of the work perforined or improvements made. The 
amount actually paid or the number of days actually spent in the 
prosecution of such labor and improvements are elements to be con- 
sidered in arriving at the reasonable value, but they are not conclusive. 

After a careful review of. the entire record, the Department is. 
satisfied that its former holding that the reasonable value of the cuts 
and shafts on each of the claims was less than $500 is correct. 

The motion for rehearing is accordingly denied. 


—————— 


NORMAN a HALLANGER. 
Decided March 6, 1912, 


Uyranced HoMneien Ou Maee or WNTRY. 
An entry, under sections 1 to 5 of. the enlarged figniediond act, of laa 
designated as subject to entry under said sections, may, upon the lands 
_ being subsequently designated as subject té6 entry. under section 6 of that 
act, be changed to stand as an entry. under that section. 
Apams, First Assistant Secretary: 
- Norman T.. Hallanger has appealed from diac Goi of November 25, 
1911, by the Commissioner of the General Land Office, denying ne 
application to have his entry changed so as to stand under section 6 
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of the enlarged homestead act of February 19, 1909 (35 Stat., 639). 
Soa oy was made February 14, 1911, for the SW. 4, SW. i SE. 

1, SE. 4 NW. 4, Sec. 29, S. 4 SE. 4, Sec. 30, T. 17 S., R. 2 W., S. L. M., 
‘Salt Take City, Utah, land district, under sections 1 to 5 of the 
said act. 

At the time the above entry was seals the land involved was 
decionated as being subject to entry under sections 1 to 5 of the said 
enlarged homestead act, but on May 2, 1911, after the entry was 
made, the character of the designation was changed so as to make 
the provisions of section 6 of the. act applicable thereto. An entry- 
man making entry under said act other than section 6 is not only 
required to reside upon the land but also to cultivate at least one- 
eighth of the area. to agricultural crops other than native grasses 
beginning with the second year of the entry, and at least one-fourth 
beginning with the third year of the entry, and to so continuously 
cultivate the same to the end of the five-year period. Section 6 of 
the act excuses’ residence under the conditions stated therein but 
requires cultivation of an additional area during the fourth and 
fifth years after the date of an entry made thereunder. Said section - 
reads as follows: | | | ) 

That whenever the Secretary of the Interior shall find that any tracts of 
land, in the State of Utah, subject to entry under this act, do not have upon 
them such a sufficient supply of water suitable for domestic purposes as 
would make continuous residence upon the lands possible, he may, in his dis- 
cretion, designate such tracts of land, not to exceed in the ager egate two 
thillion acres, and thereafter they shall be subject to entry under this act 
without the necessity of residence: Provided, That in such event the entry- 
man on any such entry shall in good faith cultivate not less than one-eighth of 
the entire area of the entry during the second year, one-fourth during the third - 
year, and.one-half during the fourth and fifth years after the date of such 
entry, and that after entry and until final proof the entryman shall reside 
within such distance of said land as will enable him successfully to farm the 
same as required by this section. : 


| Hallanger states that at the time he mais the a entry: he was 
led to believe that water could be obtained for culinary purposes. 
by the digging of a well to a reasonable depth; that a well has been 
sunk by a neighbor upon. adjoining land to the depth of ninety 
feet and then abandoned because no water or indication of water 
had been reached; that he has placed considerable improvements 
upon the land and still intends to spend the greater portion of his 
‘time thereon in connection with the cultivation and improvement 
of same, but that he does not deem it feasible to maintain such resi- 
dence thereon as is required by the law under which his present. 
entry stands; that he sunk a well to a depth of about fifteen feet, 
but i in view of the one dug. upon adj olnng, land. without results he 
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is’ convinced that it would cS a waste of time and money for him to 
continue the well to a greater depth. 

Inasmuch as the Department has designated these tracts as ee | 
of the character of lands to which the provisions of section 6 are ap- _ 
plicable, and as the claimant has also made a showing to that effect, 
no reason is seen why the entryman should not be excused from resi- 
dence. The entry will therefore be noted as changed so as to stand 
under section 6 of the act. | 
The decision appealed from 1 1s accordingly reversed. 


- HEIRS OF MAY LYON. 
Decided March 6, 1922. 


pees Homnsraaper—Hem s—SUCCESSION. 

_ Upon the death intestate of a hditiestead entrywoman, leaving surviving & 
husband and a minor child, the latter does not have the sole right of suc- 
cessiou to the entry, under section 2292, Revised Statutes, where under the 
statutes of the State the husband is an heir of his wife, but, in such case, 
the right of succession.is to the heirs generally, under section 2291, Re- 

_vised Statutes, and upon completion of the entry patent will so issue, leaving | 
it to the local courts to determine who such heirs are and what their 
interests may be. 


Apams, First Assistant Sota 

October 28, 1903, May Harris made homestead entry fot the NW. 
4, Sec. 15, T. 9 S., R.2 23 W., G. & S. R. M., Phoenix, Arizona, land 
district, subject to theact of ‘Tune 17, 1902 (32 Stat., 388). > 3 

March 29, 1910, William H. Lyon, the surviving husband of May 
Harris, deceased, made final proof on said entry in behalf of himself _ 
and Emma Harris, a minor daughter of aes ee by a former 

marriage. | 7 | 
MM Tay raed was a iow at the dine she made entry and afisk 
wards was married to William H. Lyon. 

. By decision of June 27, 1911, the Commissioner held the proof for 
rejection and the entry for agneelation: calling for certain additional 
evidence upon penalty of cancelation of the entry in case of failure 
to furnish the additional proof. William H. Lyon | has filed appeal 
from that action. 

It appears from the final Biot that May Has the entrywoman, 
died July 17, 1907, leaving her minor child and surviving husband 
as above stated. The Commisciontr, in his decision stated that in 


his opinion William H. Lyon did not succeed to any right in connec- | 


_ tion with said entry under the homestead law, but that the sald minor 
was oud to the as under section 2292, R.S.U. 8. The Depart- 
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ment can not accept this view. Where a homestead entryman dies 
prior to submission of final proof the order of succession to his in- 
terest in the entry is provided in sections 2291 and 2292, R. S. U. S. 
These. sections were very carefully considered and construed by the 
Supreme Court in the case of Bernier v. Bernier (147 U. S., 242). 
It was there held that section 2292 has no application where there 
_are heirs other than infant children of the deceased entryman; that 
the succession is to the heirs generally under section 2291 if there be 
both adult. and minor heirs. 
Section 2117 of the Revised Statutes of Arizona (1901) provides: 


_ Where any person having title to any estate of inheritance, real, personal, or 
mixed, shall die intestate as to such estate, and shall leave a surviving husband 
or wife, the estate of such intestate shall descend and pass as follows: 

If the deceased have a child or children, or their descendants, the surviving 
husband or wife shall take one-third of the separate personal estate of deceased, 
and the balance of such separate personal estate shall go to the child or 
children of the deceased and their descendants. The surviving husband or 
wife shall also be entitled to an estate for life in one-third of the land of the 
intestate, with remainder to the child or children of the intestate and their 


descendants. 


Therefore the surviving husband, being an heir under the above 
law, is entitled to share in the distribution of the estate of his 
deceased wife, the entrywoman, and is entitled to recognition under 
section 2291, R. S., in the matter of making final proof and claim 
to patent under this entry. In such cases, if the proof be satisfac- 
tory, the patent will issue to the heirs generally, leaving to the 
courts of the respective localities the duty of ascertaining who the 
| particular heirs are and what their particular interests are under 
the law of the State in which the land is situated. See Instructions 
of July 16, 1891 (13 L. D., 49); Agnew v. Morton (13 L. D., 228); 
Instructions May 22, 1893 (16 L. D., 463); Tracy ». Stheenne (22 
L. D., 403) ; section 29, Circular April 20,1911 (40 L. D., 41). © 

The additional avidents called for by the Commissioner is as 
follows: : : 

Affidavit, cotionandiaa, by two witnesses,-showing the death of May Harris; 
that Emma Harris is the heir of May Harris; that she is a minor and that 
. there are no other minor heirs. od 

In view of the law applicable to this” case as sae shown, none 
of the evidence called for by the Commissioner is necessary. -The 
fact of the death of the entrywoman is clearly shown in the final 
proof. It is also satisfactorily shown that Emma Harris is a minor 
and that she is not. the sole heir. In fact, it is not important to 
know whether she is a minor or. not, as there } is shown to be an adult — 
heir, and she would not therefore be the sole successor under section — 
2999, report from a chief of field division also shows the death 
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of the entrywoman and that she left a surviving minor child, a girl | 
about twelve years old. — : 
It is deemed proper to further suggest that the entry should aoe | 
‘be canceled at this time, even if compliance with law for the required ' 
period of five years has not been performed, provided the condition 
with reference to irrigation under the project is similar to that 
involved in the case of John H, Haynes (40 L. D., 291). _ 
The decision appealed -from is accordingly reversed and the case 
remanded for further consideration upon its merits concerning com- — 
pliance with law. as to residence, cultivation and pprovemenis: | 


—_————7 


APPLICATIONS FOR EXCHANGE OF LANDS WITHIN INDIAN 
>. RESERVATIONS FOR PUBLIC LANDS. 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
_ Washington, March 6, 1912. 

7 The Commissioner or THE GENERAL Lanp Orrtce, 
The Commissioner or [np1aAn AFFAIRS, 3 

Genrtemen: Circular of March 3, 1909 (37 L. D., 587 a govern- 
ing exchanges of lands within Indian reservations for public lands, — 
act of April 21, 1904 (33 Stat., 211), requires proposed cian? 
with report of the Commissioner of the General Land Office thereon, 
to be submitted to this Department, and states that— 


It will then be referred by the Secretary. to the Commissioner of indian 
Affairs for report as to.whether the described lands are needed for the use 
of the Indians, and such recommendations as the Cortmtsstoner may cen 
proper. | ‘ a 

In sedee to arts neha in such cases, and in order: hat the 
Department may have before it all available information with ref- | 
erence thereto, at time of original presentation for consideration, it. 
1s hereby directed that the applications for exchanges and accom- 
panying papers be submitted by the Commissioner of the General 
Land Office to the Commissioner of Indian Affairs for report as to. 
whether the lands are needed for the use of the Indians and for 
such other recommendations as the Commissioner of Indian Affairs 
may deem proper, and that thereafter the applications, with all — 


papers, including the reports and recommendations of the Com- — 


missioner of Indian Affairs and of the General Land Office, be 

submitted to this Department for consideration and action. 

‘Very respectfully, — _ 
oo SaMvUEL ADAMS, Aes Secretary. 
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RECLAMATION—YUMA PROJECT—PAYMENT. 
| ~ Pusuic Nortcer. 


‘DeparrmMent or THE INTERIOR, 
Washington, March 8, 1912. 

"Whereas, aan the provisions of the Reclamation Act of J une 17, 
1902 (82 Stat., 388), works for irrigation have been constructed or 
are in atemplition for the irrigation and reclamation of lands 
‘under the Yuma project, California, and the charges for building, 
operation and maintenance must be paid by the water users, as re- _ 
quired by said act, in not exceeding ten annual instalments; and _ 

Whereas, public notice of the said charges, the time and manner of 
payment, has been given for a portion of the project, the said charges 
being fixed so as to cover the estimated cost of building, operating 
and maintaining the project as to the lands in question; and 

Whereas, under the provisions of the Reclamation Act a large num-. 
ber of the nemescead: entrymen and water-right applicants for lands. 
in the said project have found it impracticable to make the payment 
of the building charge; and 

Whereas, the water users have not made the payments. as required 
_ by the said public notice, for reasons which in many cases have been 
unavoidable on their part, it has accordingly been decided to offer 
such opportunity as may be reasonable and possible under the terms 
of the act of February 18, 1911 (86 Stat., 902), for the water users to 
secure easier terms of payment, and at the same‘ time recover for 
the Reclamation Fund, as required by the terms of the Reclamation 
Act the cost of Builanie: operation and maintenance of the irrigation 
works as now estimated; : 

Now, therefore, the following nibiie notice is issued under the: 
terms of section 4, of the Reclamation Act. and of the said act. of 
February 18, 1911: 

1. All applications for unter rights heres oe. filed under the 


terms of the public notices heretofore issued may be continued under — 


the terms thereof, if the said public notices be fully complied with by 
payment or otherwise on or before one month from the date of this 
notice. » 

2. For the purpose of one the paeelation of entries ada 
water-right applications for which the entrymen or owners shall have 
failed, on or before one month from the date of this notice, to comply 
by payment or otherwise with the public notice under which their 
water-right applications were made, it is hereby ordered that water- 
right applications at the increased rates herein named may be made 
as amendatory to water-right applications heretofore filed, and | 
original entries and water “right applications shall be made at the 
new rates when none has been heretofore filed. The new rates shall 
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_ apply also in case where prior entries are canceled and new entries 
_ made without written assignment of credits for payments thereto- 
fore made. The portion of the charge on account of building the 

irrigation system shall be $66 per acre of irrigable land, and shall 

_be due and payable 1 In not more than ten annual payments, as follows: 


First. installment ao $5. 50 per acre Sixth installment ees $7. 00 per: acre 
“Second - eee, 2004 Se Seventh “  __iw 9.00. “- 
Third “§ * tL. 8.00 “ * | Kighth an coca AO ee 
Bourty. 9! - xitad 3.50 “ * | Ninth We aa ee a te 

Fifth We seats ek 5.00 “ *“ Tenth < i reer ae 12.00 “ « 


_ Except as to the amount ‘of the building charge, aa graduation of 
the installment thereof, as herein provided, applications under this 
paragraph shall be subject to the public notices heretofore issued, and 
the installments shall be due and payable at the times set forth. 
therein. 

38. Where -water-right soplicnion is filed for which the increased : 
‘building charge fixed in paragraph 2 is applicable, any payments 
heretofore made on account of the building charges thereon, shall 
be credited on the so and ane building charges for the same 
tract. ! 

4, Failure to comply with the terms of ie and previous public 
notices and orders shall render existing homestead entries and water- 
right applications for public lands, or water-right applications for — 
lands in private ownership, subject to cancelation, with the for- 
feiture of all rights thereunder, and of all moneys paid thereon, as 
provided by the Reclamation Act. 

5. An entryman against whose entry there is no anne charge 
of noncompliance with the law or regulations, or whose entry is not 
subject to cancelation under the Reclamation Act, may relinquish 
- his entry to the United States and assign in writing to a prospective 
entryman any credits he may have for payments made on his water- 
right application, and such assignee shall have the right to continue - 
payment at the same building aed A private land owner against 
whose water-right application there is no pending charge of non-- 
compliance with the law or regulations, or whose water-right appli-. 
cation is not subject to cancelation may in like manner make written | 


7 assignment of credits for payments made, and ‘his grantee shall have. 


the right to continue payment at the same building charge. Except 
as specifically provided : in this notice, no benefit of a smallee charge | 
- than that fixed in the public notice in force at the time of filing 
water-right application shall accrue for any land, except when the - 
entryman or private land owner holds written > assignment made 
under the conditions herein stated, 
oe Y Saou oe 
| ~ First Assistant Seoretary of ne Interior. 
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DUNCAN McNEE, 
Decided March 9, 1912. 


| ISOLATED TRACT—AFFIDAVIT AS TO Now MINERAL CHARACTER. 

The evidence as to nonmineral character required to be furnished by a pur- 
chaser of an isolated tract offered at public sale may be supplied in the 
form of an affidavit by any credible person having the necessary personal 
knowledge upon which to base an oath as to the character of the land, 

and need not necessarily be by affidavit of the purchaser himself based 

upon his own personal knowledge gained by actual] examination of the 
land. 
THOMPSON, Assistant Secretary : 

July 19, 1910, the. Commissioner of the Guay pate Office au, 7 
‘thorized the teal officers at the Oakland, California, land office to 
_ offer at. public sale as an isolated tract the NW. + NE. 4, Sec. 32, 
TT. 19 N., R. 13 W., M. D. M, upon the application of Charles E. 
Carner. 

The usual notice - was accordingly pabliched and the land offered ° 
at public sale on August 30, 1910. Duncan McNee was the highest 
bidder and he was declared the purchaser. He tendered the required 
amount of money and furnished evidence of citizenship, but the local 
officers objected to the nonmineral affidavit submitted, and on Sep- - 
tember 3, 1910, rejected application of McNee to pueehace Upon 
appeal the Commissioner of the General Land Office, by decision of 
April 24, 1911, affirmed the action of the local officers. Appeal 
from the action of the Commissioner has brought the case before the 
Department for consideration. 

MecNee furnished his own affidavit as to the nonmineral character 
of the land, but struck out of the regular printed form prepared for 
such affidavit that part which states that he is well acquainted with 
the character of the land from personal knowledge gained by actual 
examination. He also furnished an affidavit executed by M. F. 

Reilly, dated August 30, 1910, on the regular printed affidavit form, 
wherein Reilly states that he is agent for Duncan McNee; that he is 
well acquainted with the character of the land and with each and 
every subdivision thereof, having frequently passed over the same; 
_ that his personal knowledge of said land is such as to enable him to 
testify understandingly with regard thereto; that there is not, to his. 
knowledge, within the limits thereof, any mineral deposits, etc., — 
using the ordinary printed form 4-062 in its entirety. | | 

The Commissioner held that the purchaser must furnish his ¢ own. 
nonmineral affidavit and which must be based upon personal exami- 

nation of the land, and he accordingly rejected the application | to 

make purchase. 

Section 2 of instructions of June 6, 1910 (39 L. D., 10), isstied 
under the act of June 27, 1906 (34 Stat., 517), amending section 2455 
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of the Revised Statutes, requires, among other thing gs, that applicants | 


to have isolated tracts ordered into the market must show by their 
affidavits, corroborated by at least two witnesses, that the land con- 
tains no salines, coal or other minerals. This requirement is made so 


that the land office may have information upon which to base its action. 


~ and to enable it to determine whether or not the land should be offered 


at public sale. If the showing in behalf of such application be found. 


satisfactory the Commissioner in his discretion directs that the land 
be offered after proper publication of notice. When the land is: 


offered for sale in accordance with the notice, the highest bidder is 


declared the purchaser. Section. 10 of the aforesaid circular of 


instructions requires such highest bidder to immediately deposit the 
amount bid with the receiver, and within ten days thereafter he must 


~ furnish evidence of citizenship, or declaration of intention to pene | 


a citizen, and the nonmineral affidavit. 

It is observed that while the regulations require the purchaser to 
furnish a nonmineral affidavit they do not specifically require such 
affidavit to be made in person by such purchaser. In this case the 


- purchaser has made such affidavit, based upon information and belief, . 


not upon personal examination of the land, and has also furnished an 
affidavit made by his agent, based upon personal and actual examina- 


~. tion of the land, showing its nonmineral and nonsaline character. 


The applicant for the offering furnished his own affidavit, presum- 
ably based upon personal knowledge of the land, as it adjoins other 
lands owned by him, and also a joint corroboratory affidavit by two 
witnesses who aver neisonal knowledge of the tract, all of whom state 
that said tract is nonmineral and nonsaline in character. 

It bas been held in case of soldiers’ additional entry that proof as 
to the character of the land may be made by any credible person 
having the requisite personal knowledge of the premises, not neces- 
sarily by the applicant 1 in person. William E. Moses (31 L. D., 320). 
The same rule obtains in the matter of application to select hen lands 


- under the act of June 4, 1897 (30 Stat., 11,36). See instructions of 


Marsh 6, 1900 (29 L. D. 580). The perecal rule pertaining to scrip 


and ey claims, which may be located by agent and do not require 


personal inspection of the land by the applicant, is that the evidence © 


to show the character of the land may be supplied in the form of an 


affidavit by any credible person having the necessary personal knowl-. 


edge thereof upon which to base such oath. 
The reason for application of the above rule to a purchaser of an 


- isolated tract offered at public sale is even stronger than in the class 


of cases just mentioned, because the Government, prior to offering 
the land at such sale, eeaaives evidence of its. nonmineral character. 
Accordingly the decision appealed from is reversed. — 
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ARMSTRONG v. MATTHEWS. 
Decided March 11, 1912. 

Practice—ConTEsST—ANSWER—DEFAULT, | 

The filing of an answer to the merits by the contestee in a contest ppocéealtie 

_ constitutes a waiver of the right to take advantage of the default of the 
contestant in failing to file proof of service of notice within the time fixed 
by the Rules of Practice. 

Practicn—Notice or ContEst—PRoor. : 7 

Where service of notice of a contest is made in time under Rule 8 of Practice 
the contest will not abate, merely because of failure to file proof of ‘such 
service; until the time for closing the issues shall have expired. 

PRAcTICE—CoONTEST—-DEF AULT. 

A contestant in order to claim default of the contestee for want of answer 
within the time provided by Rule 13 of Practice should file proof of 
service of notice of the contest in apt time and should, after the expiration 
of the time for answer fixed in said rule and before the answer is filed, 
move for a default; and in case of failure to do so he loses the right to 
claim such default. , 

‘Rutes 8 AnD 14 AMENDED. : 

Rules 8 and 14 of Practice amended to accord with the views herein ex- 


pressed. 


Apams, irst Assistant eee: | 
Appeal j is filed by T. M. Armstrong from decision of J a 24,1911, - 
of the Commissioner of the General Land Office reversing the neta 
of the local officers and dismissing said Armstrong’s contest against 
the desert land entry made March 4, 1908, by Oma Matthews for the 
SW. 4, Sec. 8, T. 27 N., R. 53 E., Glasgow, Montana, land district. 
Contest affidavit herein was filed February 18, 1911. “Notice issued 
thereon April 3, 1911, and was served personally April 15, 1911; 
but proof of service was not filed until May 10, 1911. | 
Answer on behalf of contestee, made by fee attorneys and verified 
by one of them because of her absence from the county, was filed 
June 1, 1911, was served on that date, proof of service being filed 
— June 15, 1911, and hearing was ordered on such answer. Answer, . 
specifically denying the charges, was also filed by the contestee her- 
self June 12, 1911. . | 
Armstrong on June 16, 1911, filed motion to strike ee answer 
from the files, because: same was not filed within thirty days from 
service of the contest notice, which the local officers denied, and on 
- appeal the Commissioner, in the decision now appealed from, held 
that the contest had abated, under Rule 8 of the Rules of Practice 
in force (39 L. D., 395), by the failure of Armstrong to file proof 
of service of the contest notice within thirty days after the issuance 
of such notice. 7 
Both Armstrong and Matthews are in default: herein, the ee . 
under said’ Rule 8, in not filing proof of service of the contest notice 
within 380 days after issuance of said notice, and the latter: under 
Rule 13 of said Rules of Practice, in not filing answer within 30 
days after service upon her of said notice. - 
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Neither, however, is in position to take advantage of the other’s 
default. “Matthews has not sought to do so and by filing answer to 
the merits has waived any right she might have had to claim Arm- 
strong’s default. The ordering by the local officers of a hearing 
upon such answer was not reversible error. Service being made 
within time a contest should not abate by the mere failure to file 
proof of such service until the time for closing issues shall have 
expired. By said Rule 13.a defendant in a contest has 30 days from 
personal service of the contest notice or 20 days after fourth pub- 
lication notice within which to serve and file answer. A contestant, - 
in order to claim default of the contestee for want of such answer, 
should file proof of such service or publication in apt time and 
should after the expiration of the time for answer as fixed in said 
rule and before the answer is filed move for a default. If he does 
not do so, he loses the right to claim such default. 

The decision appealed from is therefore reversed and the case is 
remanded for hearing. | 
- In accordance with the foregoing mone and Rule g is hereby 
amended so as to read as follows: —_ 

Unless notice of contest is personally served within 30 days after issuance 
of such notice and proof thereof made not later than 380 days after such serv- 
ice, or if service by publication is ordered, unless publication is commenced. 
within 10 days after such order and proof of publication is made not later 
than 20 days after the fourth publication, as specified in Rule 10, the contest 
shall abate; provided, that if the defendant makes answer without questioning 


the Service or the proof of service of said notice, the contest will proceed | 
without further requirement in those particulars. 


Rule 14 of said Rules of. Practice is also 0 hereby amended to read 
as follows: 

Upon the failure to serve and file answer. as herein provided, the allegations 
of the contest affidavit will on motion of contestant made before any answer 
is filed be taken as confessed, due personal service or due publication appear- — 
ing as provided in rule ‘8, and the register and receiver will forthwith forward 


the case, with recommendation thereon, to the General Land Office, and notify 
the parties -by registered mail of the action taken. oe | hae 


x) 


RECLAMATION HUNTLEY PROJECT—OPERATION AND MAIN- 
TENANCE. a 


Porro Norice, 


DEPARTMENT OF THE Interior, — 
Washington, March 13, 1912. 
In pursuance of the provisions of the Reclamation Act of June 
17, 1902 (32 Stat., 888), notice is hereby given as follows: | 
For all iieuble lands shown on approved farm unit plats. of 
lands under the Huntley project, pened the portion of the instal. 
95464° —VoL 40—11— 82° 
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ment for operation and maintenance to become due on December 1, 
1912, and on the same date of each year thereafter until further 
notice shall be $1. 00 po acre of Pree ae | 
.  , Samurn ADAMS, ~ 
First Assistant Seoretary of the Interior. 


(. K. McCORNICK ET AL. 
Decided March 1h, 1912, 


Lope Mintne. CLaIM~—HXxPENDITURES—DRILL Hotes. 
Hxpenditures for drill holes upon a lode mining claim for the purpose of 
'- prospecting it and ‘in order to secure data upon which the further develop- 
ment of the claim may be based are available toward meeting the ey 
provision requiring an expenditure of $500 as a basis for patent. 
.EXPENDITURES AS A Basis ror PATENT—MapdE By Ong Havine No INTEREST. 
‘Expenditures upon a mining claim made by one who at the time has no in- 
terest in the claim and is not in privity with the owner: thereof can not be 
accepted toward meeting the statutory requirements respecuine expeuer | 
tures as a basis for patent. 


Avams, First Assistant Secretary: 

February 17, 1909, C. K. McCornick and E. W. Bird by A. H. S. 
Bird, attorney in fact; filed mineral application for patent No. 02444, 
at Helena, Montana, for the Quay, Lorain, Lake; England, Moreton, 
Warwick, Salt Lake, Mountain, Richmond, Ridge No. 2, Headlight, 
Eureka, New York, Ridge No. 4, Mountain View, Ole Bull and Rich- 
mond No. 2, lode claims, survey number 8920. This application was 
rejected by the register and receiver December 17, 1909, on the fol- 
lowing grounds: 


the necessary $500 expenditure for labor and ‘uptoveniants is not shown upon 
or for the benefit of the Quay .and Lake lodes, it being made to appear from 
the field. notes of survey, certified to by the deputy mineral surveyor making 
the survey, that outside of alleged diamond drill holes returned as part-of the 
improvements tending to benefit said claims, sufficient expenditure is not 
shown, and said diamond drill-holes cannot be accepted as improvements within 
the meaning of the law, because they are not tunnels, drifts, or crosscuts for 
the development of the claims, and do not in any way facilitate the extraction 
of mineral therefrom, but were simply run for prospecting purposes “to de 
-monstrate veins in adjoining claims,” and not with a view of their utilization 
for operating purposes. The extent or direction of said holes cannot be de-. 
termined by the deputy mineral surveyor on the ground, and his certificate as 
to such extent, value and application, is without proper foundation. 


December 27, 1909, an amended application to purchase, exclud- 
ing the Quay and Lake lodes, was filed, entry being allowed for the 
remaining claims the same day. Later the claimants filed an appeal 
from the action ot the register and receiver as to the above two lode 
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claims, which was aftirmed by the Commissioner 3 in his decision of 
February 18, 1911. The Commissioner cited two unreported de- 
cisions of the Department which held that drill tests made by a_ 
locator of a placer claim for the purpose of ascertaining the extent 
- and value of the mineral deposits thereon in order to determine the 
. feasibility of mining by the dredger process, when considered in con- 
nection with the locator’s later action, in consequence of the results of 
such tests, in installing a dredger mining plant for the development 
of the claim and adjacent land, were available toward meeting the re-. 
quirements of the statute... The Commissioner, however, remarked, — 
| concerning the above holding: | 


In the case at bar, the drill holes sought to be applied as improvements to 


~ meet the statutory requirements, were made upon lode claims, and this office | 
cannot see wherein such improvements are applicable and can be accredited as 


improvements when they do not facilitate the extraction of. ores from the 
locations. 

The claimants have appealed to the DepaeGnent 

The improvements upon the Lake lode consisted of certain tunnels 
and shafts of the value of $450, and also “ diamond drill hole No. 2, 
500 feet long,” $1500; upon the Quay lode, cuts and shafts seine 
value of $100, and also “ one-half of the value of the diamond drill © 


_ holes Nos. 6 and 7 on Lorain lode, 354 and 260 feet long, respec- 


tively, *” $900; on the Lorain lode $550, exclusive of one-half interest 
in the two drill holes. These three claims are the northernmost of 


the group applied for, the course of the veins being depicted upon 


the plat as from the southwest to the northeast, the Lorain adjoin- 
ing the Quay on the southeast side and the Lake adj oining the Lorain. 
The abstract of title discloses that they were located July 10, 1903, 
by J. H. McCabe and B. T. King, conveyed December 23, 1903, to 
E. J. Matthews, who reconveyed to the locators March 4, 1905. They 
retained full title until March 13, 1905, after which the status of the © 
title, without stating in detail all the conveyances, was as follows: 

March 13, 1905, to March 24, 1905, B. T. King, 3/6, J. H. McCabe, 

1/6, A. H. S. Bird, 2/63 March 24, 1905, to April 24, 1905, A. H. S. 
Bird, 4/6, B. T. King, 2/6; April 4, 1905, to March 16, 1906, A. H. 8. 

‘Bird, 3/6, C. K. McCornick, 1/6, B. T. King. 2/6; March 16, 1906, to _ 
Wovetiber 99, 1907, A. H. S. Bird, 1/2, C. K. McCornick, io 
November. 22, 1907, to April o7, 1908, E. W. Bird, 9/6, A. H. S. 
Bird, 1/6, C. K. McCornick, 3/6; April 27, 1908, B. W. Bird, 1/2 > 
and C. K. McCornick, 1/2. im | 

The appeal is signed by A. H. S. Bird, the attomey in. fact, and in 
it he states: | 


“Under the circumstances the method of prospecting adopted here was not 


| only a good method; but was probably the best method. 
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' As a miner of long experience in several mining fields, acting in good faith, 
with the sole desire of developing the ground, expending. my own money for 
that purpose, it seemed to me that the method adopted was the best and _ 
cheapest. 

Secondly: A proper inquiry is, what results were actually obtained from the 
diamond drilling; and was Bubecduent development work based on the results 
thereof. 

_ When I first acquired interest in the Quay Lorain, and Lake claims, with 
others, large veins showed on the surface, made up of oxidized and altered 
-veinous granite, different from the decomposed country granite, and easily 
distinguishable by one who knows Butte vein conditions, with sheets and 
bunches of quartz throughout this altered mass. I worked on several similar 
veins in all my claims, but could not get down below the zone of oxidation on 

account of the water. . 
- These veins are of the same type and identical van the principal copper 
veins of Butte. ° 

Similar veins, all parallel, showed on iti three: claims mantioned. Those 
on the Lorain were on a ridge; and in the guich, covered by the Lake claim, 
large quantities of metallic copper could be, and were, and can be at the present 
time, dug out. Apparently this proceeded from the veins mentioned, which were 
at this point intersected by a dike which appeared to drain them, now shown 
to be the case. Owning a small Sullivan diamond drill I drilled the Lorain 
veins across twice, in each case getting in the vein, in places, cores of vein 
quartz and altered vein granite, and in places considerable iron with copper 
glance, the veins, at such points, being soft, and not yielding “ cores.” 

‘The following is copied from my second hole record made at the time. 


Then follows a statement of the result of the second drill hole, - 
which was commenced February 9, 1905, and completed February 27, 
1905, to the depth of 370 feet. It appears that at various depths » 
vein material of different character was disclosed by the drill. 


I tried this vein a third time at greater depth, with a nearly flat hole, 
setting up my drill on the Lake. I did not reach the Lorain vein, but I cut a 
“blind” vein in the-Lake at a shallow depth. The cost of this hole was about 
$1,500. It was 469 feet deep, and. cost, as did the others, approximately . 


per foot. 

Then follows a statement of the results of that drill hole, which 
was commenced April 28, 1905, and had reached a depth of 262 feet 
_ by May 14. Ata depth of 210 feet altered granite vein material 
was struck, at 225 some copper, and at 236 country granite. 

The vein mass and the points of passage from it into the granite walls were 
unmistakable. I drilled several other veins on other immediately adjacent - 
claims, with similar satisfactory results. The copper invariably being in the 
form of chalcocite or copper glance, 

This proved that the oxidized altered granite and quartz croppings were 
the croppings of copper veins, and I was enabled to make a second comparison 
at a greater depth with the Butte copper veins, but not at a depth sufficient 
to get pay ore. To this extent the “drill tests” very materially “enabled me 
to determine” the character of the veins, and they were of “substantial bene- 

fit”? (to me and my associates) “in that I based my future mining action ‘Upon 
the results of the drill tests upon this claim.” | | 
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The mineral surveyor also reported 


: The mineralized solutions flowing from the veins of this group have formed 
an iron gossan which overlies the outcrops at the surface so that in order to 
. determine the position and strike of these veins extensive diamond drilling 
was found to be. necessary on the Eureka, Lorain and Lake lodes in order to— 
_ demonstrate the veins in the eee claims, benefitting these claims as listed 
in foregoing field notes. | 

The Department will first consider the matter as to sche Lake lode. 
The drill hole there was put in after A. H. S. Bird had acquired an 
interest in the claim and is located in its southeasterly part extend-— 
ing in a westerly direction across the course of the vein and prob- 
ably into the Lorain claim. It is apparent that the solution of the 
question presented depends upon the construction of section 2324 
and 2325, R. S., the former requiring that on mining claims “not 
less than one hundred dollars worth of labor shall be performed and 
improvements made during each year;” the latter that the applicant 
“shall file with the register a certificate of the United States sur- 
veyor-general that five hundred dollars worth of labor has been ex- 
pended or ' improvements - made upon the claim by himself or 
grantors.” 

In Zephyr and Other Mining eis (30 I L. D,, 510, at 518), the 
Department said: s 

As, obviously, whatever may be: credited as labor or improvements toward 
meeting the requirement relative to annual expenditure may also be eredited 
toward the expenditure required to be shown by section 2825 as a condition 
precedent to the entry and patenting of a mining claim, it follows that the 
provisions of the law relating to annual expenditure, and the decisions. of 
the courts. construing or interpreting such provisions, may properly be re- 


sorted to to determine what expenditure in labor and HEPES YEADERIE may be 
credited to such a claim or claims under that section. 


In Chambers & Others v. Harrington & Another (Aut U.S. , 350), 
the Supreme Court stated the purpose of the requirement of an annual 
expenditure on page 353, as follows: 


Clearly the purpose was the same as in the matter of similar regulations by 
the miners, namely, to require every person who asserted an exclusive right 
to his discovery or claim to expend something of labor or value on it as evidence 
of his good faith, and-to show that. he was not acting on the principle of the 
dog in the manger. 


The purpose was as described. . the Circuit. Court for the Dis- 
trict of Nevada, McCulloch v. Murphy et at. ae Fed. Rep., 147 
at 149): | 


The object of the law. in requiring annual. assessment work to the extent of 
$100 on the claim is that the owner shall give substantial evidence of his-good 
- faith. A liberal construction must be given to the requirements of the law. 
The labor and improvements, within the meaning of the statute, should be 

deemed to be done when the labor is performed or improvements made, for the 
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purpose of working, prospec ting or evalouitig the mining ground embraced in | 
the location, or for ‘the purpose of SOAS the extraction or removal of the 


ore therefrom. | 


In Power e¢ ad. v. Sla et al. (61. Pac. Rep. F 468). the Supreme Court 
of Montana construed the words “ labor and improvements,” at page 
471, as follows: | 


‘the terms “work” and:“labor” are not synonymous with the term “ improve- 
ments.” The former have reference to prospecting and excavating for the pur- 
pose of development; while the latter, though compr ehensive enough to include 
everything signified by the former, has refererice also to tangible, material 
additions to the claim in the way of machinery, buildings, and other structures 
put in place or erected for the purpose of devéloping the property and extracting 
minerals contained in it. 


In United States w. on Silver Mining Company (24 Fed. Rep. . | 
568), it was held that—. 


work done for the purpose of discovering mineral, inion the particular form 
or character of the deposit which is the object of search, is within the spirit of 
the statute. 


_ In Book et al. v Jus aatics Mining Company (58 Fed. Rep, 106), ihe 
8th paragraph of the syllabus reads, in part: 

Labor and improvements, within the meaning of the statute, are ‘aéanta to 
be done upon the location when the labor is performed or improvements made 
for the express purpose of ree prospecting, or developing the ground 
embraced in the location. 

In Mann ». Budleng ef al. (62 Pac. ais re); the Supreme met 
of California said: 

- The court found that the work thus performed upon the J eanette mitie did 
not and could not tend to develop or benefit the claim known as the “ Ontario 
' Mine.” But if against this finding it be conceded or shown that the work was 
actually done upon the Ontario claim in good faith, for the purpose of developing 
the Ontario mine, a strict compliance. with the requisites of the statute is estab- 
lished, and a court will not be permitted to substitute its own judgment as to 
the wisdom and expediency of the method employed for developing the mine in 
place of that of the owner. 


The Supreme Court of — expressed similar coe in Sher- 
lock v. Leighton (63 Pac. Rep., 580, at 583) : 
' But the law does not require that the annual.expenditure to protect a claim 


shall be applied in the way of the best possible development of the claim. As 
to, that matter miners of equal experience and judgment might honestly differ. 


The Department is in harmony with the views as so expressed by 
the courts. In Kirk e¢ a. v. Clark e¢ al. (17 L. D., 190), the Depart- 
ment considered certain shafts upon a placer slain, which apparently 
were not sunk for the purpose of using them in the actual extraction 
of the mineral, but in order to secure data upon which. to base later 
"permanent development work, which in that case consisted of a. ong | 
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_ tunnel which finally reached the pay gravel. The Department stated 
the facts at page 193: 


There are three shafts sunk on the “ Justice” within ‘section. 36. Engineer 
Browne, who is an old experienced miner, as well as mine engineer, said: 

“Before making a final selection of a point at which to begin permanent 
- work for the working and development of the ‘ancient channel,’ it is not. only 
customary, but proper, to sink shallow shafts, and drive short tunnels at or near 

the points on the claim, or contiguous claims , where the bed rock. may be ex- 
posed on the surface. By this means, the itch or incline of the bed rock into 
the channel can, with reasonable certainty, be ascertained, and data furnished 
upon which to base an intelligent estimate of the proper depth at which to begin, | 
and the point from where, and the course for. a oo working tunnel: into 
the ground intended to be worked.” - 

From all the. evidence, fairly considered, it appears that feed claimants had 
expended over $500 in doing what expert miners say was the proper and rea- 
sonable thing to do, and they so fully prospected the claim, that the “ May- 
. flower ” Company, a wealthy omoranon: were Ware to panes hold of the wore 
and push it to completion. 


Again in Hughes eé al. v. Ochsner et ca (26 L. D., 540, at 548), die 
Depariment said: | = : 

‘Civil engineers and persons experienced in mining Sperations may phoney 
differ as to the probable results to be had from a plan of development, and these 
may be involved, as is often the case in such operations, in considerable uneer- 
tainty, but if money or labor is expended in good faith, in furtherance of the 
plan, the Department will not look beyond the fact of such expenditure. | 


From the above authorities it may be fairly adduced that the statu- 
tory requirements are required as an earnest of good faith, and to 
prevent a prolonged occupation of mining ground without any devel- 
opment work being done; that, if the locator in good faith expends 
the required amount in prospecting or developing his claim, or ex- 
‘tracting mineral therefrom, neither the courts nor the Department 
will refuse credit for the expenditures on the ground that some better 
method for the above purposes could have been pursued. | 

Tested by the foregoing principles and in view of the statements 
contained in the appeal, it cannot be doubted that the drill hole 
placed upon the Lake claim was for the purpose of prospecting it in 
order to secure data upon which the further development work could 
be based. This expenditure together with the other improvements . 
_ to which the Commissioner made no objection, is more than sufficient. 

As to the Lake lode, the decision of the Commissioner is reversed and 
entry will be allowed if no further objection appear. 


As to the Quay claim, the appeal discloses that the drill holes, one- 


half of whose cost is sought to be accredited, were dug prior to 
February 27, 1905, at the sole expense of A. H. S. Bird. The ab- 
stract of title discloses that A. H. S. Bird had no interest in that 
claim at the time of expenditure, his first interest having been ac- 
_ quired March 24, 1905, and no privity between him and the prior 
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owners of the claim at the time of the expenditure is shown. In the 
absence of a further showing, such expenditures made by one who, 
as far as the record discloses, had at that time no interest in the claim, 
- cannot be accepted. As to the Quay claim, the Commissioner’s deci- 
sion is accordingly affirmed, without passing upon the question 
whether the drill holes elgimied could be accepted as an Perens 
common to the two claims or not. | 


-RECLAMATION—NORTH PLATTE PROJ ECT—WATER SERVICE. 
Pusriic Notice. | 


DEPARTMENT oF THE INTERIOR, 
Washington, March 14, 1912. 
1. oc pursuance of section 4 of Reclamation Act of June 17, 1902 
(82 Stat., 388), public notices have heretofore been issued opening to 
- irrigation lands in the first and second lateral os North Platte 
project, Nebraska- Wyoming. 

2. Pending the issue of public notice announcing the hmitations, 
charges, terms and conditions under which water will be furnished 
to lands in the Third Lateral District, it was ordered on April 21, 
1911, that water be furnished to lands:in said district, shown on 
plats approved March 10, 1911, for the irrigation seasons of 1911 
and 1912, without charge ‘for operation and maintenance, in pursu- 
ance of the plan theretofore adopted. in view of the provisions of 
contract with the North Platte Valley Water Users’ Association, 
dated June 23, 1909. Such lands, with additional lands not hereto- 
fore irrigated, are hereby opened to irrigation in TR, under the 
provisions hereinafter recited. 

3. Notice is hereby ‘given that water will be firnished from the 
North Platte project ies the provisions of the Reclamation Act, 
in the irrigation season of 1912 and thereafter for the irrigable lands 
in the Third Lateral District shown upon farm unit plats of — 
| Sieth Principal Meridian 
N., R. 53 W., approved March 4, 1912 
N., R. 54 W., approved March 10, 1911 
N., R. 52 W., approved March 4, 1912 
N., R. 54 W., approved March 4, 1912. 

7 23 N., R. 53 W., approved March 4, 1912 
on file at the local land office at Alliance, Nebraska. 

4. Homestead entries accompanied by applications for water rights | 
and, as hereinafter provided, by the appropriate instalment or instal- 
ments of the charges for building, operation and maintenance, may 
be made under the provisions of the said act for the farm units 
shown on said plats. Water-right applications may also be made 
for lands heretofore entered, and for lands in private ownership, 


_ DECISIONS RELATING TO THE PUBLIC LANDS. — 505 


| ana the. time when payments will be due fieretor 1s hereinafter 
stated. | 

5. The limit of area . per entry representing the acreage | which in 
the opinion of the Secretary of the Interior may be reasonably re- 


~ quired for the support of a family on the lands entered, subject to 
_ the provisions of the Reclamation Act, is fixed-at the amounts shown 


on the plats for the several farm units. The limit of area for which 

water-right applications may be made for lands in private rs 
~ shall be 160 acres of irrigable land for each land owner. 

6 The plats show by distinctive symbols (@) the lands opened to 
irrigation in 1911; and (8) those opened-to irrigation in 1912. 

7. The charges hich shall be made per acre of land shown on 
the plats as opened to irrigation in 1911, whether public land farm 
units or lands heretofore entered or in private ownership, including _ 
the cost of drainage works for the control of seepage waters, so far — 
as the location and cost of the same can now be a are 
divided into two parts as follows: | 7 

First. For building, and including in the first two years of new 
entries, and the first two irrigation seasons in other cases, the cost 
of operation and maintenance, $55 per acre of irrigable land, pay- 
able in not more than ten annual instalments, graduated as follows: | 


Per acre of irrigable land. 


Wirst instalment ea a ORE Ee RIE Re POI EE EL COTO ae Ne Kane Tie Re 
Second “ ie Bien Da Me oe re te ee ak le sR seh ei ate it tele OOOO 
Third See kena thas eR hee ee ee RIM AUT See - 8.00 
Fourth “ si Ste ae seat tele ee ee aaa 4.00 
Pit ee eee pe eh ee eee ee ee 5. 00 
Sixth a De ee Ea ied a cer Set a Se OO 
Seventh “ septs ls caine Ns aed actor Resch cee ree es OU. 
Bighth “ ie tah sch eee rasa sith ot OE Pray ae EE oe ee 8. 00 

- Ninth SO eae ee ae ee ee eae Seren 9, 00 
Mentirn "<4 eeee te NSE ih aes Sra ia ee 10. 00. 


Full payment may be made at any time of any balance of the 
_ building charge remaining due, subject to the regulations of the 
General Land Office. 

Second. The portion of instalment for epentie ‘and maintenance 
for the irrigation season of 1913 and annually thereafter until 
further notice shall be $1.25 per acre of irrigable land, whether 
water is used thereon or not, and shall be due annually on Decem- 
ber 1 of the preceding year. No water will be furnished in any year 
until the portions for operation and maintenance of all instalments 
then due shall have been paid. Accordingly no water will be fur- 
nished for the irrigation season of 1913 unless the portion for opera- _ 
tion and maintenance of the instalment due December 1, 1912, has 
been paid, and no water will be furnished in any subsequent year 


506 DECISIONS RELATING TO THE PUBLIC LANDS. 


unless payment has been made ve the portions of instalments for 
operation and maintenance then due and unpaid. As soon as the 
data are available the operation and maintenance charges will be 
fixed in proportion to the amount of water used, with a minimum 
charge per acre of irrigable land, whether water is used thereon 
or. not. } 

8. All entries of lands not hewstorine ciara and all entries of 
lands which have heretofore been entered and relinquished to the . 
United States, but which are not accompanied by written assignment — 
of credit, shall be accompanied by the amount of the first two instal-. 
-ments,- which will include the charges for building, operation and 
maintenance, $3 per acre of irrigable land. The third instalment of 
the building charge, $3 per acre, plus the charge for operation and. 
maintenance then in effect, shall be due on December 1 of the year | 
succeeding the date of entry, and subsequent instalments of charges 
. for building, operation and maintenance shall become due on Decem- | 
_ber 1 of each year thereafter. | 
9. For lands heretofore entered and_for lands in private ownership | 
opened to irrigation in 1911, the first instalment of $1 per acre of 
irrigable land, plus the charges for operation and maintenance, shall © 
be due on December 1, 1912, the second and all subsequent instal- 
~ ments of the building charge, plus the appropriate charge for opera- 
tion and maintenance then in effect, shall become due on December i! 
of each year thereafter. _ : 
10. For lands shown on said plats | as s opened to irrigation in 1912, 

the same charges, limitations and graduations of payment shall 
apply as for lands opened to irrigation in 1911, except that for lands 
in private ownership and lands heretofore aera the several install- 
ments of the charges for building, operation and maintenance shall 
become due.one year later. In all other respects the provisions of 
this notice shall apply alike to lands opened to arrigation in 1911 and 
those opened in 1912. 

11. Failure to pay any two instalments of the charges when due, 
whether on entries made subject to the Reclamation Act, or on water-_ 
right applications for other lands, shall render such entries.and the 
corresponding water-right applications, or the water-right applica-_ 
tions for other lands, subject to cancelation, with the forfeiture of 
all rights under the Reclamation Act, .as well as of any moneys 
already ‘paid. 

12. All charges must be paid at the local land office at Alliance, 
Nebraska. These charges may, for the convenience of applicants, 
be paid to the special fiscal agent of the. United States Reclamation 


Service, assigned to the North Platte project, for transmission to the. 


register and receiver of the local land office on or before the date 
specified for payment at the local land office; but in case this privilege 
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is availed of, the necessary charges for the transportation of the 
cash, as jatamnined by the special fiscal agent, must accompany the 
‘payment of se wale charges, 
| | SAMUEL Apanie, a 
First Assistant RemaLany* of the I nterior. 





RECLAMATION—NORTH PLATTE PROJ ECT—PAYMENT, 


Orner. 


Deparment OF THE LwrERror, 
a 3 Washington, March 13, 1912. 
“Whereas, it hag. been Seana to me by the President of the 
N orth Platte Valley Water Users’ Association that many of the water 
users under the North Platte Reclamation project will be seriously 
crippled financially if required to pay in advance the operation and 
maintenance charges for the season of 1912, amounting to $1.25 per acre 
of irrigable land, and that the postponement of the liability for such 
charges until December 1, 1912, with an increase in the amount of 
such charges by the sum of 15 cents per acre of irrigable land will 
save such water users from the necessity of selling necessary work 
animals, seed and farm equipment to meet such payment in advance, 
and will thereby enable them to make a ay ee the season 
of 1912, 


Now therefore, by virtne of the scuideey given me by the act of — 


Congress approved June 17, 1902 (32 Stat., 888), commonly called 
the Reclamation Act, and by acts supplementary thereto and one 
tory thereof, it 1s hereby ordered : 

1. That any water user in said project whose ates right applica- 
tion is subject to the public notice of December 30, 1911, for said 
project, may receive water for irrigation in the season of 1912 with- 
out prior payment of the portion of the instalment for operation and. 


- . maintenance for 1912, amounting to $1.25 per acre of irrigable land, 


subject to the following conditions: 

2. Every such water user shall fully pay the atpald balance, if 
any, of operation and maintenance charges for 1911 and prior years 
_ before any water is furnished to him for 1912. a 
8. Every water user desiring such extension shall, on or before — 
April 80, 1912, make application therefor to the project engineer, who 
may, in his. discretion extend the time of payment for the operation 


7 and maintenance charges for 1912 until December 1, 1912. For all | 


persons to whom such extension is granted, the. charge for operation 
and maintenance per acre of irrigable land for the season of 1912 — 
~ shall be $1. 40 instead of $1.25. ; : | 


- Samuen Apams, — 
Acting Seoretary of the f niervor. 


coe 
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RECLAMATION-—-NORTH PLATTE PROJ EOT—PAYMENT. 
Pustuic Notice. 


| DEPARTMENT OF THE INTERIOR, 
Washington, March 19, 1918. 

in 9 pursuance ss the provisions of the Reclamation Act of J une 17, 
1902 (382 Stat. , 888), and of the act. of February 13, 1911 (36 Stat., 
902), notice is thereby: issued for the North Platte project, Nebraska- : 
Wyoming, as supplemental to the public notice of December 30, 
1911 (40 L. D. , 336), for the said project, viz: 

1. All entries of lands not heretofore entered, and all neice of 
lands heretofore entered and relinquished to the United States, which 


- are not accompanied by written assignments of credit for payments 


_. theretofore made, shall be subject to the charges announced in the 
public notice of December 30, 1911, and shall be accompanied by the — 
amount of the first two instalments of the building charge, amounting 
to $3.00 per acre as stated in paragraph 2 of the public notice of 
December 30, 1911. The third instalment of the building charge 
shall become due on December 1 of the following year, and. subse- 
quent instalments of charges for building shall become: due on De- 
-cember 1 of each year thereafter until the charges are paid in full. 

2. The portion of the first instalment for operation and mainte- 
_ nance, $1.25 per acre, or such other amount as may then be in effect, 
shall become due on December 1 of the year of entry, and the por- 
tions of subsequent instalments shall be due on December 1 of each 


year thereafter. 
Samurnn ApaMs, 


First Assistant Secretary of ne I néertor. 





DESERT ENTRIES IN WELD AND LARIMER COUNTIES, COLO-— 
RADO—EXTENSION OF TIME. — 


- [WSTRUCTIONS. 


Department oF THE [NTERIOR, | 
GeneraL Lanp OFFICE, 
Maan GION, March 19, 1918. 
Recieran AND RECEIVER, 

Sterling, Denver, and Glenwood Springs, Colorado. | | 
Sirs: Annexed is a copy of the act of Congress approved January 
26, 1912 (Public—No. 62), entitled “An act authorizing the Secretary 
of the Interior to grant further extension of time within which to 
make proof on desert land entries in the counties of Weld and 
Larimer, Colorado.” 

- 1, All applications for the Benenes of this act must be ipporied by 
the affidavits of the applicants and at least two corroborating wit- 

‘nesses made before an officer legally authorized to administer oaths 
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a5 connection with the entry in question and ‘set forth i facts on 
account of which the further extension of time is desired. 

2. Such applications and affidavits must. be filed in the local land 
office of the district wherein the lands are situated-for transmission, 
with the recommendation of the register and receiver, to the Commis- | 
sioner of the General Land Office. | 

3. You are directed to suspend any application that may be. con- 
sidered defective in form or. substance, and allow the applicant an 
- Opportunity to remedy the defects or to file exceptions to the require- _ 
ments made, advising him that upon his failure to take any action 
within a specified time, appropriate recommendations will be made. 
Should exceptions be filed, they will be duly considered with the 
entire record. In transmitting applications for the benefit of this 
act, you will report specifically whether or not there is any contest 
pending against the entry involved, and if a contest is pending, you 
will transmit the application to the Commissioner of the General 
Land Office by special letter without action thereon, making: due 
reference to this paragraph. i | 

Very respectfully, 3 Ss. Vv. PROUDFIT, — 
7 ~. » ei 7 | Assistant Commissioner, 
_ Approved: 
Saas ADAMS, 
First Assistant Secretary. | 
[PuBLIC—No. 62.) | 
AN ACT Aetndeisiae the Secretary of the Interior to grant further extension’ of time 


within which to make proof on ‘Gesert Jang: entries in the counties of Weld and Larimer, 
Colorado. . : . 


Be it enacted by the Senos and House oGF Representatives of the United States 
of America in Congress assembled, That the Secretary ofthe Interior may, in 
his discretion, grant to any entryman who has heretofore made entry under the 
desert-land laws in the counties of Weld and Larimer, in the State of Colorado, 
‘a further extension of the time within which he is required to make final proof: 
Provided, That such entryman shall, by his corroborated affidavit filed in the 
land office of the district where such land is located, show to the satisfaction of 
the Secretary that because of. unavoidable delay in the construction of irriga- 
tion works intended to convey water to the land embraced in his entry he is, 
without fault on his part, unable to make proof of the reclamation and culti- 
vation of said lands as required by law within the time limited therefor; but 
‘such extension shall not be granted for a period of more than three years, and 
this act shall not affect contests initiated for a valid existing reason. 

Approved, January 26, 1912. : 


MAURICE E. GOLDBERG. 
Decided March 20, 1912. 
HoMESTEAD CoMMUTATION—EXTENSION OF Time For PAYMENT. | | _ 
The land department is without power to extend the time for payment of the 


. purchase price upon. the. commutation of a homestead entry. beyond the 
limit of ten days after notice provided by the act of March 2: es but 
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where an entryman within the purview of the act of August 19, 1911, 

_ relieving certain homesteaders from the necessity of residence and cultiva- 

tion from the date of said act until April 15, 1912, failed to make payment 

5 of. the commutation purchase price within ten days after the notice pro- 

vided for in the earlier act, he may subsequently be permitted to make such 
payment, without additional. proof, where the entire intervening period 
between the submission of his commutation proof and the time he actually 
makes payment is covered. by the Roce of exemption granted by the said . 
act of August 19, 1911. _ 

Tuompson, Assistant Secretary: 

Maurice E. Goldberg has appealed feein seen of Desembes 13, 
1911, by the Commissioner of the General Land Office, affirming the. 
| action of the local officers rejecting the commutation proof submitted 

August 23, 1911, upon homestead entry made by Goldberg March 25, 
1910, for lots 8 and 4, S. 4 NW. tf, Sec. 3, T. 22 N., R. 4 E., B. H. M., 
‘Teen South Dakota, land district. 

The proof was found to be satisfactory so far as concerns residence, 
cultivation and improvements, but the entryman failed to pay the 
purchase price of the land ($200.13). 

The entryman asked extension of- time within which to re the 
‘payment because of crop failure and consequent financial inconven- 
ience. There was no authority, however, for extension of time within ° 
which to make the payment except as provided by the act of March 
2, 1907 (34 Stat., 1245), which provides that in case of commutation 
proof the purchase price must be paid within ten days after notice 
‘that the proof is acceptable. ‘The action taken was therefore correct. 

The entryman now asks the privilege of making payment at this 
time if extension can not be granted, instead of being pequned to 
make new proof. — 

By act of August 19, 1911 (87 Stat., 98), Congress. peacitod leave 
of absence to tomccioad entrymen in several different land districts 
including that of Lemmon, South Dakota. By said act such entry- 
men are relieved from the necessity of residence and cultivation upon 
their lands from the date of approval of said act to April 15, 1912. 
See instructions of September 8, 1911 (40 L. D., 268). 

Under the provisions of the above act Goldberg 3 is excused fen 
residence until April 15, 1912, and the entire period of time since he 
submitted proof is covered by said provisions. Therefore, he is not 
in default in the matter of residence or cultivation and even if the ~ 
present proof should be rejected, no additional compliance with law 
except in the matter of payment would be necessary. In view of this 
_ situation no reason is seen why acceptance of the money in connection 

with the present proof should not be directed. It is accordingly 
ordered that the ehtryman be allowed to make the required pant : 
within ten days from notice hereof. 

The decision appealed from -is modified accordingly and the case 
is remanded for appropriate action. 


—, 
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: RECLAMATION—MINIDOKA PROJ ECI—CHARGES. 
-Pusric Novice: 


, DurartMenr OF THE hanes 
Washangton, March 21, 1912. 
WwW eres In pursuance of the provisions of the Reclamation Act of 
- June 17, 1902 (32 Stat., 388), an order was issued on May 4, 1911, 
for the Minidoka project. Idaho, stating that additional works. foe: 
the irrigation of certain areas irrigable from the C-2 canal had been © 
constructed and that water was available therefor in 1911, and an- 
-nouncing that a public notice would be thereafter issued announcing 
the charges, terms and conditions under which water-right applica. 
tions may be made for such lands; and | 
Whereas, The public notice ened on December 30, 1911 (40 L. D., 
830), provides that the charges for such high lands for which water 
“may be available shall begin on the date to be announced -by thé 
Secretary of the Interior ; | 
Therefore, the fleas public notice is issued under the terms of 
Section 4 of the Reclamation Act: | 


1. For the high land areas herein listed and shown on maou: | 


farm unit plats on file at the local land office at Hailey, Idaho, en- 
tries for which lands may be in effect on December 1, 1912, the first 
instalment of the charges for. building, operation | and maintenance 
shall become due on that date. Entries made subsequent to that date 


without written assignment of credits shall be subject to all of the — 


charges, terms and conditions of the public notice of December. 30} 
1911. Subsequent instalments shall be due on December: 1 of each | 
year a 


_ |Highfand| — 
pers : Town ) ke qs 
unit . | gable by 
South. C-2 raise. 
A —@9 - 2.0 
J 30.0 
C 9 7.0 
G 9 10.0 
A a 52.0 
A 9 29.0 
e AG 9 47.0 
zo 3 | 55.0 
A 9 | 18. 0 
B 9 17.0 
C 9 37.0 
Dr 9 34.0 
E 9 72.0 
F 9 72.0 
G 9 34. 0 
C: oe) 6.0 
wT : 26.0 
A an) . 4.0 
B — @ «4.07 
Cc. a) 2.0 | 
—& 9. | -45.0- 
C 9 | - 5.0 
D 9 ae 
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2, For public land farm inte for which acceptances of the terms 
of the public notice of December 30, 1911, shall at any time be filed, 
the rate of building charge shall be "830 per acre, payable as therein. 
set forth. This rate will apply not only to the gravity lands, but also 
to the high lands listed in paragraph 1. In the event of failure to — 
file such acceptance, the building charges for such high lands shall be 
$35 per acre, payable in ten equal annual instalments. 

8. The annual charge for operation and. maintenance other than 
the drainage charge for these high lands shall be at the same rate 
as for the other lands within the respective farm units. | 
_ 4 The regulations regarding the payment of drainage charges as 
set forth in public notices of January 23, 1911 (89 L. D., 528), and - 
December 30, 1911, shall apply to the lands hereinabove described. 

5. No farm unit for which the temporary water application pro- _ 
vided for in the order of May 4, 1911, was filed, shall hereafter be 
entitled to water until all charees due thereon under sald order shall 
have been paid. 

| einint Avams, 
First Hessians Secretary 0 re the Interior. 


SARAH NANNA, ~ 
Decided March 23, 1912. 


Principtes GovERNING ENLARGEMENTS oF Desert LAND ENTRIES. 

- The right to enlarge desert land entries is governed by the same general 
principles as govern the enlargement of nOnceucad entries. 

ENLARGEMENT OF DrsERT ENTRY. 

A desert land entryman who made entry for less than the area he was | 
entitled to take under the law, because of the fact that all the vacant con-: 
tiguous public land was at that time nonirrigable from any known source 
of water supply, may, upon such land subsequently becoming susceptible 
of irrigation, be. permitted to enlarge his eu? to the full amount 

| authorized by law. | 


THOMPSON, Assistant Secretary: 

Sarah Nanna appealed from decision of the Commissioner of the 
General Land Office of July 28, 1911, rejecting her application to 
enlarge her desert-land entry to include lot 2, Sec. 15, and lots 1 
and 2, Sec. 5 (Ute), T. 34 N., R. 8 W., N. M. M. / Duraneo, Colorado. 

May 3, 1909, Nanna ade dosent tnad entry for the 8. 4 NW. 4 
Sec. 15. December 7, 1911, the local office forwarded hen appliee: | 
tion to amend to iacluds the land above described, 45.17 acres, if the 
amendment be allowed. The Commissioner fond that at time of 
her original entry the land was vacant, and might have been em- 
braced therein. On supposed authority of instructions of July 26, 
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1907 (36 L. D., 44), the Commissioner rejected her application as 
she gave no notice at time of her original entry that she did not 
intend to exhaust her right. | 

The instructions referred to provide: 

As to desert-land ‘entries for less than the maximum amount allowed to be 
entered by one person, the Department is of opinion that good and sufficient — 
reason exists for restricting their enlargement to cases where the entryman 
could not at the date of the entry. as originally made, because of the existence 
of entries or filings covering adjacent lands, embrace in his entry the full quan- ° 
tity allow ed by law, but immediately took appropriate steps to clear the record 
as to a particular tract of such adjaceut land, with the view to subsequently 
including such tract in his own entry, and clearly indicated in his application 
to make the original entry that that was his intention. Your office is there 
fore instructed to allow the enlatpcwent of desert-land Sues under no other 
circumstances. 


Jn her application for entry Mrs. Nanna shows that at ecu 
of her original entry, the land now sought to be included was above 
any projected irrigation ditch, and was supposed to be entirely 
nonirrigable; that she inquired respecting this land at the time, 
prior to making her entry; and was informed it could not be re- 
claimed or cultivated; that since that time the Pioneer Ditch ae 
been so extended as to irrigate, reclaim, and cultivate the NE. 
Sec. 8 (Ute), and is constructed through the land she applies és 
enter, so that it can now be irrigated, cultivated; and reclaimed. | 

The right to enlargement of a desert-land entry is the same, gov- 
erned by the same principles, as that to enlarge'a homestead entry. 
In case of a homestead entry (Loring R. Reynolds, 39 L. D., 36, 38), 
the Department held that “no hard and fast rule can well be laid 
down to govern in all respects the application of this equitable and 
supervisory power. Its application must necessarily depend upon 
the facts and circumstances appertaining to each particular case.” 


In Ella Pollard, 33 L. D., 110, 111, it was held that a desert-land — | 


entryman. who failed to enter the full area allowed by law, for the 
reason that no vacant land adjoining that entered was susceptible 
of irrigation and reclamation, might, if the irrigable land thereafter 
became vacant, ae the entry. In the reasoning of that case the 
Department held: 

Inasmuch as the law gives the desert land applicant the right to enter 320 
acres of land and its policy is to encourage the reclamation and improvement 
of lands which are desert in character, and there being no adverse claim. to 
the land applied for, no reason is. Seen why, under the wise and liberal admin-— 


istration of the law, the said applicant. should not be allowed to enlarge her 
original entry SO as to include therein the land applied for. 


In the present case no irrigable land has become vacant since the 
entry, but. vacant land has become irrigable contrary to the facts as 
95464°—vo 40 —11——-88 | 
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- they appeared atthe time of the entry. The difference ee the 
two- cases is the mere transposition of the two elements—‘ vacant ” 
and “ irrieable.” = 

The purpose of the act, no doubt, was to assure improvement uf the 
country and the reclamation. of irrigable lands. It could not be fore- 
‘seen when Nanna entered that this land was irrigable. Extension of 
the ditch required expenditure of which there was then no present 
prospect. Land, not irrigable, was in a sense not subject to desert- 
land entry. To take it and make initial payment was a mere waste | 
of money to get a barren right spay subject to cancellation 
and loss. | 

Remembering the similarity. of rights ti eulaee! 2 homiecoaa and 
to enlarge a desert-land entry, Charles Carson; 32 L. D. 178, LTT, 
becomes authority, holding: . 

The application does not seek to change the entry so as to abandon land 
entered and held from other appropriation, but merely to fil the right which 
the entryman had and failed to exercise because of erroneous information as 
.to the condition of the land he now seeks to appropriate. No one has been or 
- could have been prejudiced by the alleged mistake, except the entryman him- 
self.. The. policy of the homestead law is to allow a qualified entryman to take 
one hundred and sixty acres, or one quarter section, of the public domain. 
Where one deliberately takes less than his right he is regarded to have waived 
so much of it as was not then exercised, especially where the first entry has 
been censummated and elosed ape the EeCOre Michael Dermody (10 L, D. 
419-420). 

The case is not unlike that of Miroadus W. Mathews, 38 L. D., 
- 406, wherein Mathews was defeated in his original homestead entry 
by extreme wetness. Here, Nanna was defeated of desire to enter - 
this land by its extreme divyness and supposed impossibility of irri- 
gation. The case is within the principle of Mathews, supra, and 
within established-authority of the land department expressed in the | 
- general circular of January 25, 1904, page 19, “ that where obstacles 
which could not have been foreseen, and which render it pape 
cable to cultivate the land, are discovered subsequentto entry * *. *— 
the entry may in the discretion of the Commissioner be canceled and — 
a second entry allowed.” This was approved in the case of Mathews. . 
The conditions of extreme aridity and extreme wetness being trans- 


posed, the cases are alike, except that Nanna does not wish to cancel 


_her original entry. Both the conditions produce the same result— _ 
utter futility. of cultivation. The same general principles govern. 
both decisions. The instructions of July 26, 1907 (36 L. D., 44), are 


not applicable to such cases, One can not be supposed deliberately to. | 


forego a right, unless the right is known at the time to exist. . In the 
present case, it is true Nanna knew the land was vacant, but it is also 
true that she supposed it was hopelessly nonirrigable and of no utility 
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in her entry. The changed conditions and circumstances which have 
since transpired entitle her under the law to ee of her 
entry, in the absence of any adverse right. = 

The decision is reversed and case remanded to the Gskbral Land 
Office for further proceedings appropriate thereto. 


a 


RECLAMATION—SHOSHONE PROJECT—WATER SERVICE. 


_ PusBLic Notice. 


DEPARTMENT OF THE INTERIOR, 
Washington, March 23, 1912. 

Pursuant to the provisions of section 4 of the Reclamation Act of 
‘June 17, 1902 (32 Stat., 388), notice is hereby given as follows: 

Pe Water will be furnished from the Shoshone project, Wyoming, 
under the: provisions of the Reclamation Act in the irrigation season 
of 1912 for the irrigable lands in the Fourth Unit shown on farm 
unit plats of township 55 north; ranges 99 and 100 west and town- 
' ship 56 north, ranges 98 and 99 west, sixth principal meridian, ap- 
proved March 11, 1912, by the Secretary of the Interior and on file © 
in the local land fics at Lander, Wyoming. _ 

2.. Homestead entries, accompanied by applications for setae: | 
‘rights and the first instalment of the charges for building, operation 
and maintenance, may be made on and after April 22, 1912, begin- 
ning at 9 o’clock a. m., under the provisions of said act for the farm 
units shown on said plats: Water-right applications may also be 
made for lands heretofore entered and for lands in private owner- 
ship, and the time when payments will be due therefor is hereinatter | 
stated. | 
3. Warning i 1s hereby expressly given that no person will be per- 
mitted to gain or exercise any right whatever under any settlement 
or occupation begun prior to May 15, 1912, on any lands shown on 
said plats; provided, however, that this shall not interfere with any | 
valid existing rights obtained by settlement or entry while the land 
was subject thereto. | 

4, The limit of area per entry, Pepe ne the acreage which in ~ 
the opinion of the Secretary of the Interior may be reasonably re- 
- quired for the support of a family on the lands entered subject to 
the provisions of the Reclamation Act, is fixed at the amounts shown 


~ on the plats for the several farm units. The limit of area for which 


water right application may be made for lands in private owner- 
| ship shall be 160 acres of ee ae oe each landowner. 
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5. The. charges which shall be made for each acre of irrigable | 
land in the said entries and for lands heretofore entered or in pri- — 
vate ownership are in two parts as follows: 

(a) The portion of the charge on account of building the irriga- 


. tion system shall be $52 per acre of irrigable land, payable in not 


more than ten annual instalments, as follows: 


dst: instalment. 2.-- 303 en $4. 70 
ond i ik, i ee eee 200 
ord Apt ee 1. 00 
4th - ee A a et ete aT ee ee 4. 30 
5th BP reals eget -_ 6.00 
6th RS oer e ret REECE EASE Pee 6. OO 
7th OO? Beat Berea eae 6. 00 
8th Lee See eee ee see ee 6.00 | 
9th pe gee sae eee rer ted ee arenes G6, OO 
10th BP ee eae eee _ 11.00 


(b) The portion of the charge on account of the operation and 
maintenance of the irrigation system for the irrigation season of 
1912 and annually thereafter until further notice shall be $1.00 per 
acre of irrigable land, whether water is used thereon or not. As soon 
as the data are available the operation and maintenance charges will 
be fixed in proportion to the amount of water used, with a minimum 
charge per acre of irrigable land whether water is used thereon or not. 

6. All entries made hereafter for any of the lands described, — 
whether for lands not heretofore entered or for lands covered. by prior 
entries which have been canceled by relinquishment or otherwise, 
shall be accompanied by applications for water rights in due form, 
and .by the first instalment of the charges for building, operation 
and maintenance, not less than $5.70 per acre of irrigable land, ex- 
cept where payments have been duly made by the prior applicants 
and credits therefor duly assigned in writing. The second instal- 
ment shall become due on December 1 of the following year. Subse- 
quent instalments shall become due on December 1 of each year there- 
after until fully paid. For lands in private ownership and for lands 
heretofore entered the first instalment of the said charges shall be- 
come due on December 1, 1912. The second instalment ‘shall be due 
on December 1, 1913. Subsequent instalments shall be due on De-- 
cember 1 of each year thereafter until fully paid. | 

7. On some of the farm units in township 55 north, range 100 west, 
additional areas (shown on the plat enclosed in a square) will be irri- 
gated at a later date by the construction of the highline canal, at 
which time water- right applications will be required therefor. 

8. The regulation is hereby established that no water will be fur- 
nished in any year until the portions for operation and maintenance 
of all instalments then due shall have been paid. Accordingly, no 
water will be furnished for the irrigation season of 1913 for any 
lands unless the portion of the instalment for operation and main- 
tenance due on December 1, 1912, has been paid, and in like manner 
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no water will be furnished in any subsequent irrigation season until. 
_ payment has been made of the portions of the instalments for opera- _ 
tion and maintenance for the current and prior years. 
9. Failure to pay any two instalments of the charges when due, 


_ whether on entries made subject to the Reclamation Act or on water- 


right applications for other lands, shall render such entries and the 
corresponding water-right applications, if any, or the water-right 
applications for other lands, subject to cancelation with the ice 
-feiture of all rights under the Reclamation Act, as well as of any 
moneys already paid. | 

10. All charges must be paid at the local land office at Lander, 
Wyoming. The charges may, however, for the convenience of appli- | 
cants, be paid to'the special fiscal agent of the United States Reclama- 
tion Service assigned to the Shoshone project, for transmission to the 
register and receiver of the local land offine on or before the date 


specified for payment at the local land office, but in case this privilege — 


is availed of, the necessary charges for the transportation of the cash, 
as determined by the special fiscal agent, must accompany the pay- 
ment of the water- right charges. 
| . Samun AvaAms, 
First Assistant Secretary of the Interior. 


OPENING OF ROSEBUD AND PINE RIDGE INDIAN LANDS. . 


-Execurive ORpEr. 


t 


| DeparTMentT or THE Invrersor, : 
Washington, February 26, 1918. 
Sir: For the purpose of enabling applicants to designate the lands 7 
selected by them under the proclamation of June 29, 1911 [40 L. D., 
164], opening portions of the Rosebud and Pine Ridge Indian Racer: 
vations, at a point near the lands so selected, it is recommended that - 
‘the town of White River, South Dakota, be designated as a place at 
-which such: applicants may appear before an. officer designated for 
that purpose and there specify the lands they desire to enter, and the 
officer so designated shall issue certificates which will authorize the 
persons n named therein to enter the lands designated by them at any 
time within fifteen days after the dates of such certificates. | 
And for the purpose of assuring better climatic conditions during 
the time when such selections are being made, it is recommended that 
such selections be made on and after April 15, ‘1912, on such dates @ as 
may be assigned to the applicants for that purpose. a 
voy cee as 
SAMUEL a Acting cael 
Tan Paes Ware Flouss. 
- Approved February 26, 1912: 


518 . dCISIONS RELATING ‘To Pa PUBLIC LANDS. 
OPENING OF ROSEBUD AND PINE RIDGE INDIAN LANDS. 
REGULATIONS. a | 


- Department OF THE INTERIOR, 
GryrraL Lanp Orrice, 
Washington, March 28, 1912. 


REGISTER AND RECEIVER, _ 
Chambertain, South Dakota. 

SIRs: Paragraph 18 of the regulations of June 99, 1911 (40 i. D., 
167, 171), relative to the opening of the Pine Ridge and Rosebud 
Indian Reservations, 1s hereby amended to read as follows: . 

Applications filed prior to October 1, 1912, to contest entries allowed for these. 
lands will be immediately forwarded by you to the General Land Office where 
they will be at once carefully examined and forwarded to the Secretary of the 
Interior with proper recommendations, when the matter will be promptly de- 
cided, and this regulation will supersede, during the period between April 15, 
and October 1, 1912, all existing rules of practice or regulations relative to 
contests in so far as they affect entries for said lands. 


The procedure relative to the presentation, amendment, allow- 
ance and rejection of applications to file soldiers’ declaratory state-- 
ments and applications to enter said lands will be controlled by ex- 
isting regulations and rules of practice and not by the provisions of 
this paragraph as they heretofore existed. | 

Very respectfully, | 

Faia Dennerr, Commissioner. 

ea proved: April 2, 1912: | "i 
SamMvuEL ADAMS, | 

First Assistant Secretary. 


JOHN W. HENDERSON. 


‘TIMBER TRESPASS—MREASURE OF DAMAGES, : | 
a2 all cases of innocent tr espass, where timber has been cut from lands of - 
the United States, whether the timber so cut has been converted by the 
‘trespasser or the innocent vendee of such trespasser, or whether it hag | 
been allowed to remain on the land where cut, the measure of damages 
should be the value of the timber after it has so severed from the soil 
and not its stumpage or standing value. 


Laustructions by Comméssioner Dennett, approved by First Assistant 
Secretary Adams, to Mr. Antoine Paul, Chief a Field Division, 
Gamesville, Florida, April 1, 1912. 


This office is in receipt of a timber trespass report made by Timber 
Cruiser William L. Hill dated March 8, 1911, transmitted approved 
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by you J Tuly 81, 1911, in which it is charged that one J ohn W. Hender- 
son, of Tallahassee, Florida, cut in trespass during the year 1906, 


- 165 small pine trees, manufactured into 16,500 feet, board measure, 


of slats and boards, from vacant sinreserved public leads at date of 
"trespass described as the SE. 4 SE. 3 4, Sec. 22, T.15., R. 1 E., T. M., 
Gainesville, Florida, land district and now embraced ’ mM homestead | 
entry 06165, entered. by W. C. Cauley December 4, 1909, still intact. 
‘It is stated in the report that the aforesaid Ember was cut by one 


D. M. Lutz, whose address is now unknown, an employe of said _ 


Henderson; that the said slats and boards were removed from the 


land and used in the building of shades and sheds on said Hender- 


- son’s tobacco farm nearby; that none of said timber was sold; that 
the trespass was evidently unintentional, owing to the fact that the 


late John A. Henderson, father of the trespasser, died leaving a _ 


large estate consisting of lands which surrounded the above referred 
to forty acre tract; that the said tract had formerly been assessed 
to private individuals, afterwards to the father of the trespasser, and 
at the latter’s death to the trespasser himself; that the county records 
show that such assessments had been. paid therewpon by the afore-— 
mentioned parties; that it was generally. acknowledged to be private - 
property ; and that when the aforesaid timber was cut the trespasser 
had no knowledge that the land belonged to the United States. The 
values per thousand feet are given as follows: pry eee $2.50, on 
ground where felled $3, manufactured $6. 

' Accompanying the report’ was a proposition of setlement sub- 
mitted by said John W. Henderson in the sum of $49.50, secured. by 
certified check for said amount, being the severed value of 16,500 
feet at $3 per thousand feet, intended to cover his full civil liability 
in the premises on the around of an unintentional trespass. 

Timber Cruiser Hill states that he investigated the county records © 
and ascertained that the allegations made by the trespasser to the 
effect that the lands had been assessed to him were true and he. 
recommended that. said offer be accepted as made, in view of the 
decision rendered by the Supreme Court of the State of Florida 


January 30, 1906, in the case of Peacock eé ad. v. Feaster (40 =o , 14), Pe 


and you eoncurred in said recommendation. 

The case at hand would be inerely an ordinary case of uninten- 
tional trespass and would require no discussion were it not for the 
fact that the proposition of settlement was submitted on the basis 
of the severed value of the timber. In order to hold that this is 
the proper measure of damages to collect in this case, it will be neces- 


- sary to announce a new doctrine and therefore an interpretation of 


the rule governing the measure of damages in cases where the tres- _ 


* 
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pass is an innocent one is. necessary. Owing to the importance of 
the question the subject will be discussed" somew iat at length. 

At the October, 1882, term the United. States Supreme Court 
handed .down, in the case of Woodenware Company v. United 
States (106. U. S., 432), a rule governing the measure of damages 
in the case of a willful trespass. The opinion of the court was deliv- 
ered by Mr. Justice Miller, who also in the form of dictum stated 
a rule to govern the measure of damage where the trespass. was 
unintentional or by mistake. The rule was given in the following 
language: - 4, oe . 3 

- But the weight of authority in this country, as well as in England, favors 
the doctrine that where the trespass is the result of inadvertence or mistake, 
and the wrong was not intentional, the value of the property when first taken 


must govern, or if the conversion sued for was after value had been added to 
it by the work of the defendant, he should be credited with this addition. 


The above quoted rule is the one which has been followed by this 
office in-the settlement of trespass cases where the trespass was inno- 
cent. The clause, “the value of the property when first taken must 
govern ” has been interpreted by’ this office to mean 4 the stumpage 
or standing value -of the timber.” 

On March 1, 1888 (1 L. D., 695), instructions were sent out to 
the special timber agents of the General Land Office by the Com- 
missioner, with the approval of the Secretary, setting forth in full 
the three rules (including the rule pertaining to unintentional tres- 
pass) laid down in the case of Woodenware Company v, United - 
States, supra, and directing: | 


In cases HERS settlenient with an innocent purchaser of timber cut uninten- 
tionally through inadvertence or mistake is contemplated, you are instructed 
_ to report as nearly as possible the damage to the Government as measured by 
the value of the timber before cutting. ; es 


It wail be observed from the above quotation that the eecand rule 
laid down in the Woodenware Company case was interpreted to 
mean that the value of the timber while standing would be the 
measure of damages in cases of unintentional tresbacs. | | 

In 1904. the case of United States v. St. Anthony Railroad Com-_ 
pany (192 U. S., 524) was decided by the United States Supreme 

Court. The case was based upon an action in trover brought by the 
United States to recover for the cutting down and conversion of cer- 
tain timber from government land. The court held the trespass to 
be an unintentional one and fixed the measure of damages in the 
following language:-“ We think the measure of damages should be — 
the value of the timber after it was cut, at the place where it was cut.” 
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The court further stated that the case did not come within the 
purview of Woodenware Company v. United States, supra, or of 
Pine River Logging Company v. United States (186 U. S., 279) for 
the reason that the trespass in each of these cases was held to be a. 
willful one. 

_ The question that here arises, therefore, is whether the court in the 


case of United States v. St. Anthony Railroad Company modified -. 


the rule which was laid down in the form of dictum in the Wood- 
enware Company case or intended to lay down a new rule. The . 
rules enunciated in the Woodenware. Company case were quoted 
in ‘full in the Pine River Logging Company case and seem to have 
- met with the approval of the court. The form of action in all three ~ 
of these cases was the same, namely, an action in trover, and there- 
fore if the degree of the trespass had been the same in each, the same 
rule pertaining to the measure of damages would have een appli- 
cable. The language of the court relative to the measure of damages. 
in cases of innocent trespass as stated in the Woodenware Company 
case is not entirely clear.. A number of English cases were referred 
to where coal was mined in trespass and in which it was held that 
the value of the coal in place before the same had been mined would 
constitute the measure of ‘damages, but the court, after laying down 
the rule governing the measure of damages in an innocent trespass, 
referred approvingly to several cases, one of which was Winchester ». 
Craig (33 Mich., 205). In this case it was held that the measure of 
damages which eoald be rightfully recovered in the case of an inno- 
cent timber trespass would be the value of the timber after it had 
_been severed from the realty. The earlier case of Greeley v. Stilson 
"(27 Mich.; 152) was referred to. This rule, however, was not held 
to be the corn rule in all such cases and extracts were quoted by 
the court in the case of Winchester v. Craig, supra, from a number of 
cases in some of which it was held that the value of the property in 
place before severance would be the proper measure of damages. 

The following cases, however, held that. the value of the property | 
after severance would be the proper measure 2 of damages: | 

Forsyth v. Wells (41 Penn. State,'291) ; 

_ Moody v. Whitney (38 Maine, 124). , 

It is obvious, therefore, that the court when it iad down its 
decision in the ‘Woodenwaré Company case had in mind the holdings 
in the above mentioned decisions and when it stated that the measure 
of damages would be in the case of an innocent trespass, “ the value 
of the property when first taken,” it may have intended that the _ 
value of the property after the same had been severed from the soil 
would be the proper measure of damages. To further substantiate 


1 
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this fact it will be noticed that. in eatine. fie facts 3 in the case the 
court said: 


The timber on the oranda after it was felled was worth twenty-five cents per 
- eord, . . . where defendant bought and received it three dollars and 
fifty cents per cord. . . . The question on whieh the judges divided. was 


whether the liability of the defendant Buould be measured by the first or the . 


last of these vane Hous: 


While the court was considering the above mentioned values on the 
basis of a willful trespass, yet if tends to-show that the standing value 
of the timber was never at any time taken into consideration. The 
same may be said also in the Pine River Logging COMPENY, case, 
supra, — 

It does not’ appear — the teceapine that the court in the St. 
Anthony Railroad Company case intended to change any principle 


of law laid down in the two cases referred to above but that it con- 


- sidered that in an action of trover the proper measure of damages 
would be the value of the timber after its severance from the soil. 
It is true that the value after severance in that case was the minimum 
value as agreed to by the parties in the stipulations. Nevertheless, 
that fact alone ought not to influence the finding of the court with 
reference to the measure of damages. An action in trover is an action 
to recover for the value of personal property converted to the use of 
the trespasser. Since personal property forms the gist of the action 
it must have been severed from the soil before such an action could be 
brought. Otherwise it would not be personal property. It is prob- 
ably upon that principle that the court fixed the measure of damages 
in the case of an innocent trespass. 

In the case of Trustees of Dartmouth College ». International 
Paper Company (182 Fed., 92), the measure of damages for the 
cutting and conversion of Ember was fully discussed in the light of 
the various decisions pertaining to the subject. It is shown in that 


decision that where standing timber has been wrongfully cut the | 


injured party may have the choice of one of five different remedies, 
namely: 
1. Trespass guare clauswm. 
2. Trespass de bonis asportatis. 
3. 'Trover. 
4, Replevin. 
5. Recaption. | 
Of the above mentioned eeinelies the two with which this office is 


most interested are those of trespass guare clausum and trover. The 


former is the one most applicable where the trespasser has allowed the 
timber to remain on the ground where cut. The latter is applicable 
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where the trespasser has removed the timber. The action of trespass 
de bonis asportatis 1s sometimes resorted to instead of trover. In 
discussing the measure. of damages recoverable in the case of an 
imnocent trespass in an action of trover, the court states: 

‘Unfortunately the precise measure. of the allowance to the defendant for his 


improvement has been stated by different courts—or by the same .court—in : 
many ways. — 


- The following rules are then set forth: 
1. The stumpage value. . : 
_ 2. The value after severance, less papenee of severance. 
8. The stumpage plus profit. . | 
4. The value at severance less what it would have cost the plaintif? 
to sever. — 7 7 | 
5. The value at time of sche brought: or at some other time after 
_ severance, less expense of improvement. 

6. Value immediately after severance. 

_%, Value when removed from the plaintiii’s land. 

8. Defendant’s profit received. | 
9. Value at time the action is brought less. value added by: de- 
fendant. . 

To support the sixth rule of those enumerated ‘above the follow- 
ing cases are cited: 

United States v. Van Winkle (113 Fed. 908) : 

White v, Yawkey (108 Ala., 270) ; 

Ivy Co. v. Alabama Co. (135 Ala., 579) ; 

Franklin Coal Co. v. McMillan (49 Md., 549) 5. 

Blaen Co. v. McCullough (59 Md., 408) ; 

Morgan v. Powell (3 Q. B., 278); 
- Martin v. Porter (5M. and W., 351) ; 

Beede v. Lamprey (64 N. H., 510). | 
. The case of United States v. St. Anthony Railroad ee 
. supra, appears to be the only United States Supreme Court case per-~ 


‘taining to either of the above mentioned nine rules, and that case 


substantiates the sixth rule mentioned above. The court in the case 
of Trustees of Dartmouth College v. International Paper Company, 
supra, held, however, that the stumpage value of the timber only 
should constitute the measure of damages, notwithstanding the hold- | 
ing of the United States Supreme Court 1 in the St. Anthony Rail- 
road Company case, cited therein. | 
- _A review of the case of Peacock et.al. v. ‘Feaster, supra, sone that 


relative to the rule pertaining. to the measure of damages In an 


-. innocent timber trespass ease, the court followed the rule laid down 
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in an earlier case, namely, that of Wright v. Skinner (34 Florida, 
453; 16 So., 835), which was in the language of the court as follows: 
_ If the parties who committed the trespass did so unintentionally through 
mistake in the land lines, what is the legal measure of damage to the owner 
who sues in trover for compensation for the loss of property that he has. 
sustained, and in such case, if the defendant is an innocent vyendee from an 
innocent trespasser what, in his case, is the measure of damage? 
(Here the court discusses the rules laid down in the case of the Woodenware 
Company v. United States and concurs in the holdings contained in rules 1 
and 3 of that case, but states that it believes the second rule should be modified 
and gives a rule as a substitute therefor in the language which immediately 
follows. ) Where the trespass is an unintentional or mistaken one the damages 
should be the value of the chattels at the time and place of their conversion. 
Where the property converted consists of logs taken from another’s land, the | 
conversion does not become complete until they are actually removed from the 
land of the owner, because they are considered in law to continue to be in . 
the possession of the owner of the land until actually removed therefrom; 
therefore where the trespasser is an unintentional or innocently mistaken one, 
_ there should not be any deduction in his favor from the value of the property . 
at the time and place of conversion for the cost of any labor bestowed thereon 
anterior to. the time that he completely consummates the conversion by actual | 
-removal from the owner” Ss land. 3 | | 

_ The syllabus by. the court in the case of Peacock e¢ al. v. Feaster, 
supra, contains the substance of the above rule. 

Chief of Field Division L. L. Sharp, of Portland, Oregon, has 
also recommended that in cases of innocent trespass arising in his 
field division the rule laid down by the court in the St. Anthony 
Railroad Company case be followed. He has reported that the rule 
enunciated in the last mentioned case has been. followed by the 
United States District Court for the district of Idaho in the case 
of United States ». Bunker Hill and Sullivan Mining Company, 
decided at Moscow, Idaho, in 1909. He has also stated that the 
United States Attorney for the-district of Oregon has concurred in 
the recommendation; that he has been advised by the Assistant to 
the Solicitor of the Forest Service that the rule laid down in the 
St. Anthony Railroad Company case is now being followed in all 
cases within the jurisdiction of the Forest Service involving an 
innocent or mistaken trespass; and that he has also been advised that - 
recently instructions to the United States Attorney J. W. Freeman 
at Helena, Montana, by the Attorney-General directing institution 
of suit in the case of United States v. Gorus, to recover the stump- 
age value of timber cut in an innocent trespass, were withdrawn and’ 
that new instructions were issued directing that the rule in the St. 
Anthony Railroad Company case be applied. | 

In the case of Woodenware Company v. The United States, supra, 
the court was considering the liability of the trespasser on the basis 
of a willful trespass and wee it enunciated a rule for the liability 
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| of the trespasser in the case of an innocent trespass it did so merely _ 
-as dictum. The action was one in trover and when the court stated — 
in its opinion that in the case of an innocent trespass— 

. the value of the property when first taken. must govern, or if the conversion 


sued for was after value had been added to it by the work of the defendant he 
should be credited with this addition— 3 


it surely must have had reference to personal pr operty and not to 
standing timber. This office is of the opinion that the court in that 
case never at any time took into consideration the stumpage value of 
the timber involved; that when it said that the defendant should.be 
credited with value afterwards added it intended to convey the mean- 
ing that such value to be credited to the trespasser should be for any 
labor or improvement added to the property after it had been con- 
verted and not for labor in accomplishing the conversion. 

This office, therefore, in view of the rule laid down in. the St, 
Anthony Railroad Company case by the United States Supreme — 
Court, which is the highest authority, concludes that in all cases of 
innocent trespass where the timber has been converted by the tres- 
passer or innocent vendee from such trespasser, the measure of dam- 
ages should be the value of the timber after same has been severed 
from the soil, instead of the stumpage or standing value of the timber 
as has been the rule in previous cases. a 

As will be noticed the above rule is applicable.’ in all cases where 
the United States would be entitled to bring an action in trover. If 
the conversion has not been consummated by the trespasser, as would 
be the case where.the timber has.been allowed to remain on the ground 
where cut, 1t might seem necessary to apply another rule, since in such 
cases the Gosdenment| in order to recover would be compelled to bring 
an action in trespass guare clausum fregit and the amount recover- 
able in that. case would be limited to the damage done to the real 
estate. In formulating a rule, however, to be followed by special 
agents of the General Land Office covering the measure of damages 
In innecent trespass cases, this office in view of the practice prevalent, 
is of the opinion that no distinction should be made between a case . 


where the trespasser has removed the timber from the land where — 


. eut, thus consummating the conversion, and a case where he has per- 
mitted the timber to remain on the land where cut, for the reason. 
that the office has allowed an innocent purchaser aio submits a pro- 
position of settlement for the timber cut by him-to afterwards con- 
vert the timber for which he has settled to’any use which he sees fit. 
Accordingly, you will in all future cases of innocent trespass be 
guided by the rule laid down in the St. Anthony Railroad Company 
case, and similar instructions wil Le given to the other chiefs of 
field divisions. 
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EWLARGED HoMESTEAD—QUALIFICATIONS, 

In order to entitle one to make an entry for 320 acres under the enlarged 
homestead act he must be possessed of the right to make homestead entry 
for 160 acres elsewhere; and one entitled under section 6 of the act. of 
“March 2, 1889, to make an additional entry for an amount less than 160 
acres, is not, by virtue of that fact, qualified to make an entry for 320 acres — 
under the enlarged pone act, 


Pucieuns AND RECEIVERS, 
United States Land Offices, | 
Arizona, Colorado, Idaho, M ontant, Nevada, 
New Meaico, Oregon, Utah, Washington, and Wyoming. 


GenttemENn: Under date of March 22, 1912, the following instruc- 
tions were issued by the Department to this office: | 


| THE CoscMISsIoNER OF THE GENERAL LAND OFFICE. 

Sir: I have your informal memorandum dated March 2, 1912, submitted in 
connection with a letter prepared in your office for my signature (P. RK. 8. 
1071), addressed to Hon. Charles N. Pray, House ot i aaa a the 
memorandum being in full as follows: 

“Tt is now held by the General Land Office that in cases such as are discussed 
in the accompanying letter an entry under the enlarged homestead act for the 
- full area of 320 acres may be allowed when the deficit in area of the former 
perfected entry under section 2239, BR. S., was such as would entitle the eniry- | 
man, under the rule of approximation, to make an additional entry under -sec- 
tion 6 of the act of March 2, St (25 Stat., 854), of a legal subdivision of forty — 
~ acres.” 

Differently stated, reference being had to the aforesaid draft of letter, this 
is the equivalent of saying that it is now held as a rule of administration in 
the General Land Office. that. in cases where a homestead entry has been 
allowed and perfected under section, 2289 of the Revised Statutes, for a quan- 
_ tity of land less than 160 acres, the entrymian of the perfected homestead © 
may make further or additional entry for 320 acres of land under the enlarged . 


homestead act of February 19, 1909 (85 Stat., 687); in all cases where such 


deficiency would entitle him to make an additional entry under section 6 of 
‘the act of March 2, 1889, for forty acres of land. 

That this is an erroneous view of the law seems clear, The aniepend home-_ 
stead act permits the entry of $20 acres or less of land by any person “who is 
a qualified entryman -under the homestead laws of the United States.” Sec- 
tion 6 of said act of March 2, 1889, qualified a person who has entered “a2 
quantity of land less than 160 acres” and who is otherwise within its: pro- 
visions, to enter under the homestead laws “so much additional land as | 


added to the quantity previously. so entered by him shall not exceed 160 acres.” — 
‘This does not restore such person to the full qualifications of a homestead 


entryman but confers a special and limited privilege—limited te the right to 
make an additional entry for lands: of area to be measured by the difference . 
in acreage between 160 acres, the full homestead right given by section 2289 
of the Revised perulen and the number of acres en entered thereunder. 
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In other words, the right granted by the act of March 2, 1889, is the right to 
enter additional land in amount limited to meet the deficiency existing be- 
tween that originally entered onder the homestead laws and 160 acres. The 
rule of approximation for administrative convenience may in actual practice 
either enlarge or reduce this right, but this does not affect the construction ot 
the statute. 

- So the right of additional entry given by the act of Mareh 2, 1889, is neces- 
sarily confined by its terms to an acreage wholly inconsistent with the theory 
that 320 acres may be entered under the enlarged homestead act. Nothing in 
the enlarged homestead act precludes the exercise of such right of additional 
entry within the area designated for entry under that act, but the grant of ad- 
ditional right is not thereby enlarged as to such eases. It is such right only 


_ as might be exercised elsewhere upon the public domain of the United States 


subject to homestead entry. 7 
. This gnestion was presented in a somewhat different form in the case of 
Ex parte Saavi Storaasli, decided by this Department July 18, 1911 (40 
L. D., 193). That case involved the right of Steraasli to make an entry of — 
“$20 acres or to retain an entry of 160 acres of land he had been allowed to 
make under the enlarged homestead act. It appeared that he had theretofore 
yoade and perfected an entry under section 2289 of the Revised Statutes, for 
. 157.383 acres, and he maintained his claim of right to make the enlarged home- 


stead upon the ground that he was in that behalf a qualified entryman by — | 


reason of the deficiency of 2.67 acres of his original homestead, and consequent 
additional entry privilege accorded by the act of March 2, 1889. That claim 
was denied upon the ground that— : 

“The fact that the land thus patented lacked a little more than two acres 
of making 160 acres, did not give him the status of a qualified homestead 
entryman or the right to enter. under the enlarged homestead act an addi- 
tional 320 acres of land.” 

It was not intended by this to ‘say, evel inferentially, that the. case would | 
hare been different if the deficiency in the original eniry had been large 
enough under the act of March 2, 1889, as administered, to entitle bim to an 
additional homestead entry for forty acres of land. That case was decided 
upon its own facts. The discussion was confined to such facts, and nothing 
found therein justifies the rule which you say now obtains in your office with | ; 
reference to this question. : 

I have to direct that in the further administration of the enlarged home- 
stead act your office conform to the views herein expressed. 

Yery respectfully, _ . 
; SAMUEL ADAMS, 
| First Assistant Secretary. 

‘The foresoine instructions supersede any former practice or in- 

structions and you will be governed accordingly. 
Very respectfully, are 
| Frep DENNETT, 
oe 2 — Comntissioner 
Approved, April 2, 1912. | = 
SAMUEL Apams, 
First Assistant Secretary. 


528 DECISIONS RELATING TO THE PUBLIC LANDS. 
JACKSON OIL CO. v. SOUTHERN PACIFIC RY. Co. 
| Decided October 6, 1911. 


RAILROAD Silicones = Ruconu pane | 
Where a railroad company applied to select a certain described quarter- 

section of land, but prior to approval of the selection the township was_ 
resurveyed, and the latter survey approved and plat thereof filed. in the 
local office, the subsequent approval of the selection and issuance of patent 
_ théreon carries title to the designated quarter- section as fixed by the survey 
in force at the time the patent was issued. 

_ CONFLICTING DECISION OVERRULED. 

McKittrick Oil Co. v. Southern Pacific R. R. Co., 37 Ts: Ds 243, overruled in 


so far as in conflict. 


ADAMS, First Assistant Secretary: 

The Southern Pacific Railway Campa has appealed from the. . 
decision of the Commissioner of the General Land Office, dated 
March 17, 1911, wherein, as the result of a contest proceeding insti- 
tuted. by the J nelson Oil Company, it was found that lots 1, 4 and 
9, being a part of the NE. 4, Sec. 11, T. 30 S., R. 21 E., M. D. M., 
Vien land district, California, are ‘il lands; ‘that said ace were 
not embraced in any previous patent issued £ said company; and 
that its selection therefor, which was held to he still pending, was 
rejected because of said einer finding. 

The mineral character of the tracts in question seems to be con- 
ceded, but the railroad company earnestly contends that the tracts 
involved are not public lands, having been included in the patent 
issued to said company January 25, 1896. ; 

‘This township was originally suiveyed by one Reed, whoa survey 
was approved April 27, 1869. The township was later surveyed by 
one H. P. Carpenter, lose survey was approved November 18, 1893, 
and the plat thereot filed 1 in 1 the 1a land attics at Visalia April 6, 
1894. 

December 26, 1891, the Southern Pacific Railroad Company ap- 
' plied to select, among other tracts, the NE. 4 of section 11 of this 
_ township. © The selection was not acted upon antik 1896, when patent 
was made to it of the NE. + of section 11 of said cen. The 
question involved is as to whether such NE. + is to be understood 
according to the survey in effect when the company applied to select 
this land, or the survey in force at the time the patent was issued. 
~Itis ie settled that no selection is complete until acted upon by the 
Department. At the time the Department acted on this application 
the Carpenter survey was in force and there was no authority in law 
for issuing patents to the railroad in other than odd-numbered ‘sec- 
tions. It necessarily follows that the patent issued in 1896 to the 
railroad company must be interpreted according to the Carpenter | 
survey. Ifa mistake was made in issuing the patent—which is not 
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decided—it is too late to correct that Prien It neeaenrly *ollnws ° 
that lots 1,4 and 9 did pass to the railroad. under the patent of 1896, 
while no land now in section 2 under the Carpenter survey passed to 
the railroad. | 
This pole is in consonance with the decision of the Department 
of January 23, 1908. Consequently, the patent of 1896, issued to the. 
- railroad company, as held'in said decision of J anuary 23, 19038, con- 
veyed the title to these lots to said company; and since then this. 
Department has been without jurisdiction over the lands. Any ex- 
pression to the contrary in the case of McKittrick Oil Company v. 
‘Southern Pacific Railroad Company (87 L. D. , 243), must be regarded 
as overruled. 
The decision appealed from is en and the case is dismissed, 


JACKSON OIL CO. v. SOUTHERN PACIFIC RY. CO. 


Motion for rehearing of departmental decision of October 6, 1911, 
40 L. D., 528, denied Lg First Assistant Secretary Adams April 18, 
1912. 


STATE OF CALIFORNIA. 
Decided December 26, 1911, 


SWAMP ae Grant—CrAaRacTER OF LAND. 

Lands which at a hearing, upon application of the State under this act of 

July 23, 1866, are shown to have been, on September 28, 1850, the date of 

the swamp land grant to the State, not of a permanently swampy charac- 

ter, but subject merely to periodical overflow and susceptible of cultivation 

on recession of the waters, were not swamp within the meaning of the 
‘swamp land erant and did not pass to the State thereunder. | | 


_Apams, First Assistant Secretary: | -s 
This is an appeal from the decision of the Commissioner of the 
General Land Office of May 21, 1911, affirming the finding of the 
- United States surveyor- -general for Critonis: that approximately — 
99,840 acres of land in townships 7, 8, 9, 10, and 11 south, ranges 21 
and 22 east, and township 12 south, range 22 east, are not swamp 


,. Jands within the meaning ot the act of September 28, 1850 (9 Stat., 


519). 


‘The case arose upon ne eer of the State ibe a cee > 


under the provisions of the act of July 23, 1866 (14 Stat. , 218), which 
provides that if the authorities of the State claim as swamp. and 
overflowed lands not so represented upon the plat or returned by 
the official surveys, the character of such jamie at the date of the 

— 95464°—vor 40—11—34 | | 
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erant, September 28, 1850, and the right to the same, shall be deter- 
- mnined by fetiniony: taken at a hearing before the United States 
surveyor-general, who shall decide the same, subject to the approval 
of the. Camco of the General Land Office. 

Upon application by the State of California, and aiter notice in 
the form prescribed by the rules, hearing in this matter was held 
before the United States surveyor- oeneral August 22 to 26, 1910, and 
upon consideration of the testimony there submitted the survey or- 
general held that as to a portion of the lands involved the doctrine — 
of res judicata applies, because the same was the subject of proceed- 
ings initiated by the State and disposed of by dismissal of the State’s 
claim in decision of the Commissioner of the General Land Office of | 
April 3, 1894. He further held that the State of California had 
failed to establish that any of the land involved was swamp and over- 
flowed land on September 28, 1850. On appeal prosecuted by the 
State, the Commissioner of the General Land Ojfice affirmed the find- 
ing of the surveyor-general as to the failure of the State to establish 
the swamp and overflowed character of the land at date of the swamp 
land grant, holding, in substance, that while portions of the area 
involved are subject to overflow during the majority of years, the 
overflow is of short duration and is benefictal to the production of | 
crops thereupon. 

From said decision the State of California has appealed, alleging 
that the evidence shows that the land involved was, on September 
98, 1850, and has been since. that time, subject to periodical over- 
: flows, ates prevent the cultivation sheraot except at irregular inter- - 
vals, and that if it were not for such overflow, agricultural crops 
could be regularly grown upon the land through irrigation. Error 
of law is alleged in holding that the swamp land grant does not 
apply to or cover lands of the character involved. 

The lands involved in this proceeding are situate in what is locally 
known as Palo Verde Valley, in Riverside and Imperial Counties, 
California, comprising, in part at least, bottom ands on ‘the west 
-gide of the Colorado River. The official surveys of township 7 south, 
ranges 21 and 22 east, and of township 8 south, range 21 east, were 
- approved October 6, 1856; of townships 9, 10, and 11 south, range 
21 east, were apanered March 91, 1857, and of townships 8, 9, 10, 
11, and 12, range 22 east, were approved May 22, 1879. © None. of 
the lands were returned by said surveys as Swamp land. 2 

The survey of township 8 south, range 22 east, describes a num- 
ber of sections in the eastern Soren of the township as subject to 
overflow by an ordinary rise of the river, and states that unusual. 
floods overflow nearly the entire township, which latter condition 
is also shown by: the survey to apply to township 9 south, range 22 
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east. Both s surveys iui land, However as first and second 
rate, very fertile, and well adapted to the production, when irrigated, 
of grain, cotton, rice, sugar-cane, and fruits. Generally, it may be 
stated that the returns of the surveys show the land in the river 
bottom and-involved in this proceeding to be fertile and covered 
with a growth of mesquite, cottonwood, willow, and arrowweed, 
while the higher lands are shown to have a sandy or clayey soil, 
supporting a growth of greasewood and scattering bunch grass. - 
The act of the legislature of California approved May 13, 1861, 
required the county surveyors of the several counties in the State 
_ to segregate and map the swamp and overflowed lands within their 


respective counties. There was introduced in evidence a certified _ 


copy of an official map of San Diego County prepared in 1889, in 
which county the lands here involved were then situate, which map. 
does not designate any lands in this proceeding as swamp lands. 

At the hearing before the surveyor-general a number of persons 
claiming portions of the land under homestead and desert land 
entries, or applications to make such entries, intervened and upon > 

stipulation all lands included in valid subsisting entries and appli- 
cations were excluded. The testimony of twelve witnesses, five of 
whom appeared at the instance of the ‘State, was taken. None of 
the witnesses had any knowledge as to the condition or the charac- 
ter of the lands in- 1850. One of the witnesses has Known the land 
in a general way since 1859, another since 1864, while the acquaint- 
ance of the other witnesses covers various periods between 187 9 and 
the date of hearing. | 
_. The evidence shows that the Colorae River has er building up 
| its bed for many years, and that while overflows carry eonederable 
~ silt upon the valley. lands adjacent to the river, the latter have 
' filled up but little. What are designated as the spring overflows of 
the Colorado River are occasioned. by the melting snows upon the 
mountain slopes which drain toward the Colorado and its tribu- 


taries, and the height of the overflow is consequently dependent 


upon the depth of the snowfall or the. rapidity with which the snow _ 
melts. ‘These overflows occur between May and July, and last from 
two to six weeks, usually for the shorter period. Overflows at other 


‘seasons, occasioned by cloud-bursts or heavy rains, are unusual, and — 


last as a rule but a few days. Four unusual floods are rofanred to. 
in the evidence, 1862, 1867, 1882, and 1909, the latter, which was — 
probably the highest of all, baying overflowed a considerable portion 
of the lands here involved. Other overflows within the memory of 
the witnesses have not been-of such magnitude. - 
The evidence shows that Indians resident in the valley in a 
early aay, and the white settlers of a later period, raised. crops of 
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Indian corn, sorghum, beans, melons, and pumpkins upon lands: 
subject to overflow, the method of production being to seed the same 
immediately after the subsidence of the floods, depending upon the 
-moisture retained by the soil to support their growth to maturity. 
Lands not overflowed or not planted promptly after the recession of 
_ the waters will not produce crops because of the aridity of the soil, 
_ which becomes baked and dry under-the rays of the sun. The culti- 
- vation of the lands has been limited. That of the Indians was 
- primitive, consisting of sticking the seeds of corn, melons, etc., in the — 

ground, leaving them to grow and mature unaided.. The enitivation 
by the white settlers was limited to small tracts, where they raised 
forage for. stock, or corn, melons, and vegetables for their own use. 


_ The remoteness of the lands from centers of population and the — 


absence of transportation facilities have tended to retard agricultural 
development. Alfalfa can not be grown upon lands subject to over- 
flow, a8 a flood drowns and kills the growth. The overfiows or the — 
danger of overflows has retarded the irrigation of the lands, because 
- floods destroy or injure the ditches and canals. It is clear, however, 
from all the evidence submitted that the overflows, where they occur, 
are but temporary in character, and that after the water has receded © 
the land, except in the low level areas, where moisture is retained 
for a time, becomes dry and arid, and of the character usually de- 
nominated desert lands. - None of the lands involved are shown to 


be, by reason of the overflows or otherwise, wet or swampy in char-. 


acter throughout the year or any considerable portion thereof. 
On the whole, the evidence shows the result of the overflows upon 
the river bottom lands to be beneficial to agricultural production 


rather than detrimental, and so far’ as shown none of the lands are © . 


_ permanently overflowed or wet. | | 
~The act of September 28, 1850, supra, was designed to effect, 
through the agency of the several States, the reclamation of. lands | 
unfit, by reason of water thereon, for cultivation unless reclaimed. 
Tt grants to the States mentioned “the whole of those swamp and 
- overflowed lands, made unfit thereby for cultivation,” and in section 
8 it is provided that in isting such lands “ all legal subdivisions, the : 
greater part of which is ‘ wet and unfit-for ievanony rat be i in-- 
cluded in said list and plats.” 
The act does not purport, nor was it the intent, to orant to the 
_ States lands temporarily overflowed and not oracle removed — 
from agricultural use and production, or lands which, in their usual 
and natural condition during the crop season, are too arid to grow © 
crops. 
As stated by the United Sistas Supreme Goart, in its opinion in 
the case of Heath v. Wallace (138 U. S., 578, 587), the term “ over- 
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flowed ” as thus used “ has reference to a permanent condition. of the 
lands to which it is applied. Tt refers to those lands which are over- 
flowed and will remain so without reclamation or drainage; while 
- “subject to periodical overflow ’ has reference to a condition which 
may or may not exist, and which, when it does exist, is of a temporary 
character. It was never intended that all the public lands which, 
_ perchance, may be temporarily overflowed at the time of freshets 
and high waters, and which, for the greater portion o the year, were ~ 
dry lands, should be granted to the several States as ‘ swamp or over-" 
flowed’ lands. At any rate, whether or not lands returned as ‘ sub- 
ject to periodical overflow’ are within the descriptive terms of those 
eranted by the swamp land act—that is, whether they are ‘swamp 
and overflowed ’—is a question. of fact pope eee ae ae by the 
land department.” — 

This Department, construing the swamp land act, has ruled that 

lands. subject to periodical overflow, but miacepaible of cultivation 
on the recession of the waters, are not swamp and overflowed land 
within the meaning of the act. California v. United States (3 L. D., 
521) ; Oregon e¢ al. v. Mothershead (19 L. D.. , 68) ; DeWitt w. Oregon | 
et al. (21. D., 256). 
- As held by the decision of the Commissioner, the lands eavolvad 
not having been returned as swamp by the public surveys, the burden - 
of proof rested’ upon the State in connection with its application, 
under the act of 1866, supra, to establish by clear and convincing 
proof the swamp and overflowed character and condition of ae land 
at date ofthe grant, September 28, 1850. 

The Department is clearly of ihe opinion that the evidence sub- 
mitted fails to establish that the lands involved, or any of them, were 
swamp and overflowed lands at date of the grant, or are of that 
character at the present time. 

The decision of the Commissioner of the Gace iad Office, re- 
jecting the claim of the State, is accordingly hereby affirmed. 

This determination renders unnecessary consideration of the ques- 
- tion of res judicata presented in connection with a part of the lands 
here involved, further than to call attention to the fact that the pro- 
ceeding had in 1894 was dismissed because of failure of the State to 
prosecute the case, and no evidence was submitted or. decision 
rendered upon the merits, or determinative of the. character of the’ 

land. 7 


————— 


STATE OF CALIFORNIA. 


- Motion foe review of departmental decision of December 26, 1911, | 
40L. D., 529, denied by First Assistant Secretary Adams April 25, 1912. 
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LOW ET AL, v. KATALLA COMPANY. 
Decided Joey 1912. 


JURISDICTION OF. “LAND DEPARTMENT OvER PuBIc DoMAIN. | 
The jurisdiction of the land department in all- matters. involving the disposi- 
tion of the public domain is plenary and exclusive except where specific leg- 
- islation has made the adjudication of local tribunals auxiliary to the pro- | 
ceedings before the land department connected with the acquisition of — 
title. 


ALASKAN LANDS—ADVERSE CLarm-—JUBISDICTION oF LAND DEPARTMENT. 
‘Neither section 10 of the act of May 14, 1898, nor any other provision of law 
respecting proceedings in the courts concerning adverse claims to public 
lands in the District of Alaska, has the effect to divest the land. department 
of its general and exclusive jurisdiction to investigate and determine the 
mineral or noumineral character of public lands in that district. 


ALASKAN LANDS—ADVERSE, PROCEEDINGS—SECTION 10, Acr or May. 14, 1898. | 
The adverse proceedings provided for by section 10 of the act of May 14, 
1898, are limited to cases of conflict arising between nonmineral claimants 
only, and have no application to cases of conflict between mining locators on - 
the one hand and agricultural or nonmineral claimants on the other. 


‘Apams, First Assistant Secretary: 

Albert Low e¢ al., lode mining claimants, on J anuary 185.1011, 
' filed an appeal fan the decision of the Commissioner of the Gen- 
eral Land Office, dated December 9, 1910, wherein they were granted 
sixty days in which to apply for an order for a hearing on their 
“ adverse claim,” treating it as a protest, against the application of 
the Katalla Company, for a tract of 39.98 acres, in¢luded in non- 
mineral survey, No. 829, Juneau land district, Alaska, or to appeal, 
on pain of the dismissal of their protest, - 

In order that the scope of this appeal may appear a brief history 
of the case is set forth. The Katalla Company’s tract was surveyed 
in the field on March 22 and 28, 1906, which survey was approved | 
by the Surveyor-General for the District of Alaska on July. 8, 1908. 
~The land is situated at Three Tree Point, on Orca Inlet, near Cor- 
dova (Eyack), Alaska, and within the general eaamdane of — 
the Chugach National Forest, as established by the presidential 
proclamation of July 23, 1907 (34 Stat., 2149), and ae 
proclamations, these latter not being iatcrial here. | 

September 8, 1908, the Katalla Company, as assignee, in the’ exer- 
cise of a soldiers? additional homestead right, filed application for 
‘patent, No. 070, Juneau, for the tract surveyed, and publication 
of notice thereof began October 10, 1908. On April 22, 1906, the 
Comet lode mining claim was located, which is largely in conflict 
with the company’s tract. On July 14, following, the Juneau Frac- 
tion lode claim was located, which is not in conflict with nonmineral 
survey No, 829, but is in conflict with nonmineral | survey No. 831 
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to the east, and apparently also claimed by the Katalla Company. — 
Still another mining claim, the Bear claim, immediately adjoining 
Comet on the north, was located on March 16, 1907, and is in con- 
flict with the company’s tract. These three claims now appear to — 
~ be owned by Albert. Low eé al. The Comet and Juneau Fraction 
locations were officially surveyed August 19 to 25, 1908, and are — 
embraced in mineral survey, No. 878, which was approved Sep- 


tember 28, 1908. ‘Official mineral survey, No. 902, of the Bear lode, — 


was executed December 18 to 22, 1908, and was approved March 
4, 1910. 

October 7, 1908, Low e# al., claiming the Comet and Ji uneau Frac- 
tion opahone besan suit against the Katalla Company to quiet their 
title to said oleae and on October 15; 1908, these claimants filed 
their application for patent, No. 0105, for said) locations, (Novenber 
9, 1908, they filed inthe land office their so-called “ adverse claim ” 

and therein set forth their ownership of the Comet. location and _ 
averred that said nonmineral survey, No. 829, in great part embraced 

mineral land containing gold and copper and that the same was not 
‘subject to the company’s soldiers’ additional right. A protest was 
also filed on behalf of their Juneau Fraction claim. In December, 
1908, the- mineral claimants filed in court a supplemental complaint. 
in their action against the company, setting up the filing of their 
adverse claim in the land office, and attached to said soaiplant a 
copy of the adverse claim as an exhibit | 

April 4, 1910, Albert Low e¢ ai. filed in the land fies application 
for patent, No. 01856, for the Bear location. July 15, 1910, the 
Katalla Company filed its so-called “adverse claim ” against said 
application and thereafter instituted suit to quiet its title. The two 


-_ actions above mentioned were consolidated and in a supplemental 
answer by the company, the Commissioner’s decision of December 9, 


1910, herein, and the pendency of the present appeal were set forth, 
followed by a prayer that the proceedings in court be stayed until a 
final determination of the questions raised before the Interior Depart-. 
ment.be had. However, the District Court of Alaska, Division No. 3, 
proceeded with the sonuelidated case, heard the evidence, and on | 
_ May 29, 1911, handed down its findings of fact, eoiclasions of law, 
and decree in favor of the mining claimants, sagacene that. they 
were the owners and entitled to the possession of the three lode min- 
ing claims, subject to the paramount title of the United States, and 
that the Katalla Company had no right, title, or interest in or to 
said premises. The record before the Department indicates that 
active steps are being taken to bring the case before the Circuit Court 
of Appeals for the Ninth Circuit and that the decree of the Alaska 
District Court is not a final and conclusive determination of the 


ft 
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action. Certified copies of that decree, however, in connection with 
_ the judgment roll, together with applications to. purchase, have been 

filed in both applicdion proceedings of the mining claimants, but 
action thereon by the Commissioner is apparently suspended, await- 
ing final disposition of the pending appeal. 

In the meantime, before the local officers, on June 28, 1909, the 
Katalla Company moved to strike from the files the so-called adverse 
claim of Low e¢ al. This motion was denied by the register and 
receiver on the ground that they were without authority to proceed 
in the face of the adverse claim and the pending suit thereon. The 
company then petitioned on July 9, 1909, that the adverse claim be 
considered as a protest and be set down for a hearing as involving 
the character of the land. Said petition was denied July 18, 1909. 
The company thereupon appealed to the Commissioner and on Jan-— 
uary 24, 1910, also filed a motion to dismiss the so-called adverse 
claim, as a protest, because it was not corroborated and because the 
allegations were too vague and indefinite to justify a hearing as to 
the character of the land. In the decision of December 9, 1910, the 
Commissioner held in part as follows: 


‘Regardless of all other questions which might possibly be raised as re the 
relative jurisdiction of this Department and of the courts under the statutes . 
cited above, it can not be said that it was intended to confer upon ‘the courts 
the exclusive power to adjudicate the mineral or nonmineral character of the 
lands and thus determine the particular laws under which they shall be 
patented. That power has always been conferred upon and exercised by the 
land department. It is fundamentally essential that the Department charged 
with the execution of the public lands laws, and the duty of issuing patents, 
should be authorized to determine the character of the lands; and there is no 
_ provision in any of the statutes relating to fhe disposition of Alaskan lands 
which justifies the assumption that Congress Hirended to transfer that power 
and vest it exclusively in the courts. 

If the lands now iu dispute in this case contain valuable mineral deposits, 
they can not be patented under the homestead application, and,. since the ques- 
tion as to the existence of such deposits has been raised by the protest of Low~ - 
ef al., it becomes the duty of this office to ascertain the facts before further 
steps are taken in this case. In doing this, it is not necessary that the validity . 
of the adverse claim of Low e¢é al. be inquired into or determined, or that the 
_ existence of that claim be recognized, because a protest against an application 
under a nonmineral law which is based on an allegation that the lands applied 
_ for are mineral in character, may be made by any person, regardless of whether 
he asserts or does not assert an.adverse claim to the land. “4 

- a % 2 > 3m wt ce 3 

Your decision is, therefore, reversed, and said Low et al. will be allowed 60 
days from notice hereof, to apply to you for, and serve upon the Katalla Com- 
- pany,.an order for a hearing to determine the character of the land in contro- 
 -yersy, to be held in accordance with the Rules of Practice,.on a day set before 
you, or before some officer designated by you under Rule 35 of Practice. In 
default thereof, or of appeal herefrom, said protest will be finally dismissed. 
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The mining ere in their appeal, attack said decision on two 
- grounds and contend (1) that the pendency of the adverse claim and 
suit thereunder by force of the statute operates to suspend all pro- 
ceedings before the land department until the suit is finally de- 


termined, and (2): that, whether the lands are mineral or nonmineral — 


the Katalla Company can have no claim or right to the tract sought, 
because, before the approval of its survey and the filing of its applica- 
tion, the land was withdrawn and included in the national forest. 
The first contention, if well founded, is decisive. The question. 
raised is important, involving, as it does, an apparent conflict of 
jurisdiction between the District Court of Alaska and the land de- 
- partment. It is a matter of first impression here. 
‘The mining statutes with their adverse claim provisions contained ” 


_in sections 2325 and: 2326, Revised Statutes, were extended to the © 


District of Alaska by section 8 of the act of May 17, 1884 (23 Stat., 
94), and by section 26 of the act of June 6, 1900 (31 Stat., 321). The 
act of May 14, 1898 (30 Stat., 409), extended the homestead laws to 
Alaska, including the right. to enter surveyed or unsurveyed lands 
under the provisions relating to the acquisition of title through sol- 
diers’ additional homestead rights with certain prescribed limita- 
tions. Section 10 of that act provides how all aftidavits, testimony, 
proofs and other papers required under the act, or by regulations 
pursuant thereto, shall be taken and how ne of claimants’ ap- 
plications shall be given, for a period of at least. 60 days, and con- 
cludes as follows: | 


and during such period of posting and publication or within thirty days there-. 
after any person, corporation, or association, having or asserting any adverse 
interest in, or claim to, the tract of land or any part thereof sought to be pur- 
chased, may file in the land office where such application is pending, under oath, 
an adverse claim setting forth the nature and extent thereof, and such adverse 
claimant .shall, within sixty days after the filing of such. adverse claim, begin 
action to quiet title in a court of competent jurisdiction within the district of 
Alaska, and thereafter no patent shall issue for such claim until the final 
adjudication of the rights of the parties, and such patent shall then be issued 
in conformity with the final decree of the court. — | 


Section one of the last- mentioned act was eicndet by the act of 
March 3, 1903 (32 Stat., 1028). The existing regulations, under 
these acts, so far as soldiers) additional claims are involved, are those 
of January 13, 1904 (32 L. D., 424), which prescribe face 441) that 
in the event of an adverse alain and suit being seasonably filed, no 
further action will be taken in the local office upon the application to 
purchase until the final adjudication of the rights of the parties in the 
court. Essentially similar provisions are found in section three of 
the Alaska coal land aet of April 28, 1904 (33 Stat., 525), and para- 
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graph 21 of the railntiond thereunder. of April 12, 1907. (35 a 10 
678)... 

- In passing, it may be oe that the express provisions of .the 
mining statute contained in section 2326, Revised Statutes, to the 
effect that “all proceedings, except the publication of notice and 
making and filing of the affidavits thereof, shall be stayed until the 
controversy shall have been settled or decided by a court of com- 
petent jurisdiction, or the adverse claim waived,” were not in terms 
carried forward into the other Alaska adverse sea statutes. 

Congress, by the legislation above set forth, has evinced a general 

design to have issues between proper adverse claimants adjudicated 
in the local courts. The serious question is presented whether by. 
these statutes the jurisdiction and authority of the Department to 
ascertain and determine the character of lands (mineral or nonmin- 
eral) applied for in Alaska is taken away or ip Suspended: and vested 
in the courts. : 
- The. adverse .claim provisions of ihe general mining daw have 
been repeatedly held to apply only to (on cane mining claims 
covering the same mineral ground and not to conflicts arising between 
claims of different or other classes and the courts have jurisdiction of 
adverse actions thereunder only between contending mining claim- 
ants. A tunnel site claim under the miming laws was held not to be 
a proper claim for adverse proceedings by the Supreme Court of the 
United States in the case of Creede Company v. Uinta Company 
(196 U. S., 837, 357, 360), the court saying: 


Reading er two sections together it is apparent that they provide for a 
judicial determination of a controversy between two parties contesting for the 
possession of “land claimed and located for valuable deposits; ” in other words, 
the decision of.a conflict between two mining claims, a decision which will 
enable the Land Department without further investigation to issue a patent 
for the land. A tunnel is not a mining claim, although it has sometimes been 
inaccurately called one. ... Adverse proceedings are called for only when 
one mineral claimant contests the right of another mineral claimant. | 


See also the cases of Iron Silver Mining Company v. Campbell 
(135 U. S., 286), and Richmond Mining Co.-v. Rose (114 U. 8., 576). 
In the later case of Clipper Company v. Eli Company (194 C Ss 
220, 234), involving a successful placer adverse suit against lode ap- 
ica the Court in affirming the judgment below in favor of the © 
placer claimants said : | 

The land office may yet decide against the validity of the lode locations and | 
deny all claims of the locators thereto. So also it may decide against the placer 
location and set it aside, and in that event all rights resting upon such loca- 
tion will fall with it. 

‘Under the mining laws townsite claimants, occupants, or eputantes 
Hage no standing as adverse claimants. Wright e¢ al. v. Town of 
Hartville (81 Pac., 649) ; Le Fevre e¢ al. v. Amonson e# al, (81 Pac., 
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fouy- Ryan v Granite Hill Company - (29 L. D., 529), A mill site 
claimant need not adverse. Snyder v, Waller (95 L. D., 7); Helena | 
Company v. Dailey (36 L. D., 144). A railroad ans as to its 
right of way and station grounds which conflict. with lode claims will — 
not be allowed to adverse. Grand Canyon Railway Company v. 
- Cameron (35 L. D., 495). In the case of Powell v. Ferguson (23 
L. D., 1738, 174), iene it was contended that because the home-- 
stead ‘ener gman had failed to file his adverse claim he was forever 
barred from questioning the character of the land, the Department 
said: | | _ 

‘The statute referred 0 only contemplates. adverse suits as patwean rival 
‘raineral claimants to the land, and does not have in view a settlement of the 
character of thé land as between agricultural and mineral claimants. ~The 
Départment haying jurisdiction over all public lands until patent issues, may at ; 
any time, either on its own motion or on an application made by others, order 
a hearing for. the purpose of determining its character, and there is no other 
tribunal provided by law for that purpose, whose judgment would necessarily 
be binding on the Department. (Alice Placer Mine, 4 L. D., 314.) 

The Interior Department is specifically authorized and empowered. 

to enforce and execute the public land laws of the United States. 
Sections 441, 453, 2478, Revised Statutes. The land department is 
a quasi-judicial tribunal and has exclusive jurisdiction over the dis- 
position of lands of the public domain in the absence of specific legis- 
lation to the contrary. Bishop of Nesqually v. Gibbon (158 U. S., » 
155) ; Knight ». United States Land Association (142 U. S., 161) ;_ 
McDaid v. Oklahoma (150 U. S., 209). Pending final ee of the- 
Department with respect to title to public lands, generally the State 
or Federal courts. will not interfere, nor entertain actions relating - 
thereto. Cosmos Company v. Gray Eagle Oil Company. (190 U. S., 
801); Marquez v. Frisbee (101 U. S., 47 73); U. S. v. Schurz (102 
U. S., 378) ; Tiernan v. Miller (96 N. W., 661) ; anes v. Cowan 
(108 Pac. , 238). | | 
In the case last-above aed: pio ta phichoanncr onaees s brought 
against lode applicants, but in which the plaintiff did not allege the 
filing of the requisite adverse claim in the land office, the Supreme 
Court of Arizona commented as follows: pe 

Upon the filing of an application for patent to public mineral land, the juris- 
diction of the Land Office becomes exclusive as to all questions affecting the . 
title to the lands therein applied for, and so remains until the final determina- 
tion of the application. The exercise of its jurisdiction may be stayed only 
by the filing of an adverse claim as provided by section 2326 of the Revised 
Statutes of the United States (U. S. Comp. St. 1901, p. 1480). Without the 
filing of such adverse claim, neither the state nor federal courts will exercise. 
jurisdiction in actions affecting the title to lands included within the applica- 
tion. It is by virtue of the provisions therein contained that courts assume © 


jurisdiction of a question as to.the right of possession to the ground in con- 
troversy after an pp Bony for patent is filed. © 
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From the foregoing it clearly appears that the jurisdiction of the 
Department, in all matters involving the disposition of the public 
domain is plenary and exclusive, except where specific legislation 
has made the adjudications of local tribunals auxiliary to the pro- 
ceedings before the land department connected with acquisition of 
title. In the Alaska acts Congress has not by any express legislation 
undertaken to divest the Department of its general and exclusive 
authority to investigate and determine the mineral or nonmineral 
character of lands in that district. Indeed, counsel for the mining 
claimants concede that such power resides with the Department. 
They contend that its exercise is postponed until the courts have 
concluded, and that if the courts determine the issue as to the char- - 
acter of the land, the Department ought not to burden the parties 
with further iitieanon of that question, but should accept the ; 
conclusions of the judicial tribunal. | 

With these views the Department does not agree. 

In the case of Snyder v. Waller cw L. D., 7, 8) the Department 
sald: | | | 

Where the character of the land is involved to the extent that the determina- 
tion of that question fixes the right to purchase the same, it can only be decided. 
by the executive branch ‘of the government which is closed with the power to 
determine the question. It follows, I think, that there is nothing for the court. 
to determine under the adverse that would aid the i in deciding to 
whom the patent should issue. 


In the case of Ryan v. Granite Bill Company: (29) L. D., p22, 524), 
the following language was used: | 

No authority of law exists for transferring the proceedings from the jand 
department to the courts for a decision of that question, and hence the decision 


of the court thereon can not bind or conclude the land department nor relieve it | 
from the duty of making its own decision in the premises. , 


The Department is of the’ opinion that the adverse claim statutes __ 


applicable to Alaska have full scope for proper operation without 
infringing upon or interfering with the general and exclusive juris- 
diction of the land department to investigate and adjudicate the 
character of the land. Since adverse proceedings under the mining 
laws are confined to conflicting mining claims, as shown by the 
‘authorities above cited, the adverse feature of the act of May 14, 
1898, supra, should, for like reasons, be limited to cases of soriliche | 
arising between lenmiieeal claims ae and should not be invoked 
or held applicable to cases of conflicts arising between mining 
locators on the one hand and agricultural, or nonmineral ciptients 
on the other. 
_ That substantially this view has been entertained by one of the 
courts of Alaska is evidenced by the opinion of District Judge Lyons, 
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dated J anuary 16, 1911, handed down in the case of Heckman e¢ al. v. 
Mumford on demueren, That opinion is in part as follows: 


Either the courts must have exclusive jurisdiction to determine the character 

of the land, or the Land Department must have such jurisdiction. There is 
nothing in the act which indicates an intention on the part of Congress to 
deprive the Land Department of the jurisdiction it has ever exercised since 
. the date of- its organization ; that is, the determinatiion of the character of the 
land in patent proceedings... When one applies for patent under a nonmineral - 


application, the Land ‘Department must determine the land to be nonmineral 


before a patent can issue; and when an applicant applies for patent for mineral 
jand, the Land Denarimeut must determine that such land is mineral perLore 
patent can issue to such applicant. . 

And it is intended by section 10 of the act of May 14, 1898, to give the Court 
jurisdiction merely to determine the question as to who has the better title 
to the property in controversy, the applicant for patent or the adverse claim- 
ant, or whether or not either of them has such title as warrants the issuing 
of patent to either as against the United States, without any reference to the 
character of the land, for that question must be determined by the Land De- | 
partment; and although the court. may quiet the title in favor either of the 
applicant or the adverse claimant, its judgment ein that behalf is only binding 
upon the Land Department so far as the jurisdiction of the court extends, and 
such jurisdiction extends only to the determination of the right of either to 
obtain a United States patent, providing the character of the land is such as 
the applicant has claimed it to be in his application for patent; in other words, 
the courts are not authorized to aid the Land Department in any manner in 

Setetanne the character of the land. 
It is contendeed, however, that the court being a cone ot general jurisdic- 
tion. and having under the local laws Jurisdiction in all actions of ejectment 
and actions to quiet title, should proceed to hear, try aud determine an action 
when one is instituted regardless of any proceeding in the Land Department. 
Section 910, R. 8. U. S., provides ‘ that no possessory action between persons, 
in any court of the United States, for the recovery of any mining title or for 
damages to any such title, shall be affected by the fact that the paramount 
title to the land in which such mine lies is in the United States, but each case 
shall be adjudged by the law of possession.” Under said section it is unques- 
tionably true that this court has jurisdiction over possessory actions to mining 
claims in the district of Alaska and may entertain actions of ejectment or 
actions to quiet the title of any body in possession of an unpatented mining 
— Claim, and it may be that in the determination of such an action it might — 
become necessary: for the court to pass upon the character of the land and no 
doubt the court would have jurisdiction in such an action to determine for 


3 _ itself such question, but the court then acts independently and does not deter- 


mine the question of the character of. the land, or any other question in the 
action, for the purpose of aiding any proceeding to obtain patent. Under such 
circumstances the court has unlimited jurisdiction, but in patent proceedings 
it has only such jurisdiction as the acts of Congress expressly confer upon it. 
It is merely an auxiliary forum to determine certain questions which Congress 
has seen fit to endow it with jurisdiction to determine for the purpose of aiding 
- the main forum in the determination of the question as to whether or not any 

party to the controversy _ is entitled to United States patent for the land. in 
question. 
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And since the complaint in this action shows that the only question involved 


is the question of the character of the land and since the law provides that in 
all. patent proceedings that question must be determined by the Land Depart- 
meut, and since this court is without jurisdiction in this proceeding to deter- 


mine the question involved, it follows that the demurrer herein should be 


sustained, and it is so ordered. 


It follows that the so-called adverse claim of the mining appli- 
cants can not be given the effect of an adverse claim under the 


_ statutes, but may-be treated as a protest, as was done in the case of — 


Grand Canyon Railway Company ». Cameron (35 L. D., 495). The 


conclusions reached by the Commissioner in that regard are therefore 
correct. Inasmuch as the ordering of a hearing is discretionary with 
the Commissioner of the General Land Office and as no abuse of. 
- discretion 1s made to appear in the case at bar the order will not be - 


overturned. 
The record indicates that there is an issue eee these parties 
as to whether the Katalla Company’s nonmineral claim is actually 
within the national forest, or whether it falls within the elimination 
therefrom made for the town of Eyack. The order for the hearing 
- will accordingly be enlarged so as to include this issue. 

So far as appears no examination or finding has been made by ae 
Commissioner of the General Land. Office as to. the validity of the 
soldiers’ additional. right tendered by the Katalla Company or as to 
the sufficiency of the company’s ew parte proceedings and proofs. If 
there be any fatal defect in these matters, further litigation before 


the land department at this juncture would be uncalled for and use- 


less. ‘The hearing. ordered will be held in abeyance until the prima 
facie validity of the company’s application and ea parte proofs has 
been. investigated and ascertained, and if all be found regular and 
sufficient in that behalf, then aio enormity will be aforded the 
mining claimants to apply for a hearing as to the character of the 
land and the situation of the company’s claim with respect to the 
national forest; but in default of such application, after due notice, 


' their protest herein will be dismissed and their mineral applications, — 


so far as in conflict with the company’ s survey No. 829, will be re- 
jected. The Commissioner’s decision is hereby modified to the extent 


above indicated. 
The record in the case is accordingly remanded for fasta con- 


sideration and action in accordance with the views above set forth. 


— 


L. L. SQUIRES ET AL. 
Decided January 25, 1912. a 


: PATENT Peocemmds= =D iieENOM. Miner OF DELAY. 


An applicant for patent to.a mining claim-must proceed with diligence 6 
complete his patent proceedings; and where not prosecuted to entry until 
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more than three years after completion of the publication of notice, and no 
satisfactory reason is given for the delay, the entry should be canceled. | 
MineraL ENTRY—AFTER-ACQUIRED TITLE. 

While a mineral entry ailowed on insufficient showing of title in the appli- 

- cant may be permitted to stand where the applicant subsequently acquires 
the complete title, he will not be allowed additional time in which to secure 
outstanding interests where there has already been an unexplained delay 
of more than three years between publication of notice of the application . 
for patent and completion of the: entry. 


‘THomPson, Assistant Secretary: : 
F spray 6, 1905, L. L. Souires. filed pletion for patent at . 
Leadville, Colorado, for the Sundown placer, survey-No. 17188, pub- -_ 
lication of notice being had from February 11, 1905, to April 15, 
1905, and entry No. 5246 being allowed by the ree and receiver - 
J anuary 8, 1906. This entry was held for cancellation by the Com- 
missioner J uly 11, 1906, and September 17, 1906, for the reason that 
_ the boundaries of the alana were irregular ond not in conformity 

with the system of public land surveys, and canceled April 2, 1907. 
February 26, 1907, L. L. Squires and L. J. Squires filed applica- 
‘tion for patent No. 5853 for the same claim, described as lots 3, 7, 


26, 37 and 39, Sec. 29, T. 6 S., RB. 77 W., 6th P. M,, containing 33.038 


acres. Publication of notice was had from March 2, 1907; to May 4, 
1907, and entry No. 0530 allowed by the register and receiver June 1, 
1910. This entry was held for cancellation by the Commissioner 
January 7, 1911, and March 18, 1911, on account of certain defects © 
in the a elicsne title and for failure to furnish proof corroborated 
by two witnesses, as required by paragraphs 25 and 60 of the oe 
‘Regulations, as to the improvements claimed. 

The claim was located February 6, 1886, by George W. Crow, Michael. 
Curtin, L. L. Squires, S. W. Jones and H. Riddeil. Without: stating 
all the conveyances in detail, the status of the title upon September 
3, 1892, was as follows: George W.. Crow, # interest, ee Curtin 
4 interest, and ©. D. Crow + interest. George W. Crow’s 2 interest 
was sgavercd April 29, 1904, to J ohn S. Crow. The apes of 
title discloses that upon Oeewber 29, 1905, L. L. Squires recorded _ 
notice of forfeiture proceedings instituted by him under section 2824, 
RB. S., against. George W. Crow, deceased, Charles S. Crow ond 
Martha Curtin. The notice claimed a Silare on their part to con- - 
_ tribute to the annual expenditure alleged to have been made by _ 
- Squires for the year ending December 31, 1902, and was published 
March 21, 1903, to June 20, 1908. An afidavil by Squires that no 
contribution had been made by John §. Crow, George W. Crow 
and Martha Curtin was also recorded. The 4 interest of John S. — 


. Crow and C. D. Crow passed under several mesne conveyances fO.4 * 


oe See Oe eee and L. J. Squires, December 29, 1906, ra the 1 in- 
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terest. of Martha Curtin is still outstanding, unless the above for- 
feiture proceedings operated to vest it in L. L. Squires. The Com- 
-Imissioner held that they did not, since they were conducted while 
he had no interest in the claim. - 
April 26, 1911, the claimants filed an appeal stating that—_ 
The relief prayed for at this time by these appellants, is that they be granted | 
a sufficient time for these pr pgsouine® to be gone over again in order to Dersec 
_ Their title— : | 
and they alleged that the. corroborated ee of are could 
easily: be furnished. : 
In the case of John C. Teller (26 L. -D. | 484) tie Department 
held that where a mineral entry allowed on aneomieient showing of 
title in the applicant was properly held for cancellation by the 


~ General Land Office but the applicant, after such decision, obtained 


by appropriate conveyances a complete chain of title and made a 
showing thereof before the Department which was satisfactory as 
‘between him and the Government, the entry might be allowed to 
stand and patent issue. So in the case of E. J. Ritter e¢ al. (87 L. D., 
715), in which some of the co-owners had made mineral entry ‘and 
later secured outstanding undivided interests, the entry was allowed 
tostand. — | i | 

In the present case, entry was not iad until three years after the 
period of publication, and no reason for the delay appears in the 
-present record. The land was covered by the prior entry from Jan- 
uary 8, 1906, to April 2, 1907, and a comparison between the im- 
provements elated for it and, the present entry discloses that they 
are identical, except a timbered shaft 4 x 6 x 45 feet. deep of a value 
of $450. To permit the applicant to institute forfeiture proceedings 
now would compel a further delay of six months or more. _ 

Forfeiture proceedings are regulated by section 9394, R, 5+, which 
provides: | 

Upon failure of any one of several co-owners to contribute his proportion of 
the expenditures required hereby, the co-owners who have performed the labor 
or made the improvements may, at the expiration of the year, give such de- | 
linquent co-owner personal notice in writing or notice by publication in the 
newspaper published nearest the claim for at least once a weék for ninety days, 
and if at the expiration of ninety days after such notice in writing or by pub-. 
lication such delinquent should fail or refuse to contribute his proportion of 
the expenditure required by this section his interest in the claim shall become 
the property of his co-owners who have made the required expenditures. 


The above provisions of forfeiture were strictly construed by the 

Supreme Court in Turner v. Sawyer (150 U. S., 578), which held 
’ that where a co-owner bringing the proceedings was not a co-owner 
at the time the expenditures, for which contribution was demanded, 
were made, such proceedings failed to secure the interest. sought to 
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be acquired, the court ¢ saying that the git to give the notice of a 
claim for contribution is limited. to a co-owner who has performed 
labor. In The Golden and Cord Lode Mining Claims (31 L. D., 

178), the Department held that the. above section— _* 


authorizes proceedings to be had against a delinquent co-owner “of A mining 
claim, only by “the co-owners who have performed the labor or made the im- 
provements” required. A co-owner who has not made the required expendi- 
tures is not within the terms of the statute and is not in a posiien to take 
| advantage of its forfeiture provisions. 


- The reverse of the present: case was sonmdered by the pee: 
in Surprise Fraction and Other Lode Claims (82 L. D., 98) wherein 
_ it was held (syllabus) : 


The interest of a co-owner in a mining claim, which may be acquired under 
the forfeiture provisions of section 2324, Revised Statutes, is the share or 
interest: of such co-owner in the purely possessory: rights under the mining 
_ location, and not in any rights arising under an application for patent. 

A co-owner who has been omitted from. an application for patent to a mining 
elaim cau not, by subsequent recourse to forfeiture proceedings’ against the 
applicant co- cone acquire any right in himself to make entry under the 
cs ane 


t is not clear from the ciamente appeal whether they eeended 
Poin a failure to contribute, by Martha Curtin, to the annual © 
expenditures prior or subsequent to the present application for 
patent. If prior thereto, the present claimants having obtained their 
title December 22, 1906, it is. apparent that they must stand upon 
their rights as grantees of the pie co-owners. > 

As. to this, Gostioan, in his work on Mining Laws, says va page 
297: 


Whether a co-owner who performs labor aid acquires a right to forfeit the . 
‘delinquent co-owner’s interest loses that right by conveying away his own 
undivided interest in the mining claim, and whether his grantee gets the right 
to forfeit, are undecided questions, though it has been decided that where both 
join in the notice there is a forfeiture. The case of Turner v. Sawyer is 
opposed in reasoning to allowing the grantee to ‘have the right, as he was not 
‘co-owner at the time the labor was performed, and that would seem to be 
sound. Whether the grantor, after he ceases to be co-owner, could . forfeit, 
‘depends upon the nature of the right. Treating it as analagous to a right of 
entry for: condition broken retained by the grantor of a fee, there would seem 
to be no reason why the one who was co-owner when he performed the labor» 
should not forfeit, despite the conveyance of his undivided. interest. 


- See also Snyder on Mines, section 528, as follows: 


The plain reading of the statute leaves little or nothing to be said, and little. 
room for discussion or construction as to who may claim the. benefits, and 
who may be rendered liable for the performance of annual assessment. work 


-. upon a mining claim. The statute says, “the co-owner who has performed 


the labor may give such delinquent co-owner notice,” ete. It will thus be 
seen that the remedy is peculiar and statutory, and the right to exercise it is 
conferred solely upon the co- owner who did une work ; he alone may exercise 
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it. ‘This means not only a co- owner when the work was . done, but likewise 


when the remedy is invoked. 
It is also apparent that the remedy, being personal to the co-owner who did 


the work, is not assignable and may be exercised only by such person. The | 


statute seems to require, in positive terms, that the notice must be given by 
the person who performed the labor to the person liable therefor at the time 


it. was done; and while, as we have observed, the person performing the labor — 


may not assign the claim even by the transfer of interest so as to authorize 
the assignee to give the notice of forfeiture and exercise the rights thereunder, 
the same rule does not apply to the person against whom the notice runs. 


In Badger Gold Mining & Milling Co. v. Stockton Gold & Copper 
Mining Co. (139 Fed. Rep., 838) in which the notice of expenditure 
and failure to contribute was given by both the grantor, who had 
performed the labor, and his grantee, the court held that the interest 
of the non- eonteute CO- owner was thereby forfeited, paragraph 4 
of the syllabus reading: | 

‘The fact that after, the.owners of a part interest in a mining claim had done 
the assessment work thereon ‘for a particular year they conveyed the claim 
to a corporation, taking in payment substantially all of its capital stock, which 
they retained, did not preclude the forfeiture of the interest of their co-owner 
for failure to contribute to the work by a notice given in accordance with Rev. 
St. Sec. 2324 (U. 8. Comp. St. 1901, p. 1426), and signed both by them and 
by the corporation, and the vesting of such interest in the corporation by virtue 
- of their deed, which purported to convey the entire claim. 


- The court, however, indicated that in its opinion the right to en- 
force forfeiture is assignable, saying at page 842: 

. The right given by the statute is a substantial one. No reason is perceivable 
why it is not assignable. mi ie 


‘From. the above authorities, it is apparent that. if the claimants: 


intend basing their forfeiture proceedings upon a failure by Martha 
Curtin, or her legal representatives, to contribute to the annual ex- 


penditures prior to the present application for patent, it is exceed-_ 


ingly doubtful whether such proceedings would operate to vest her 
1/5 interest in them. If the failure to so contribute is as to annual 
-expenditures made after the present application for patent, 1t would 
seem that they would be in a measure taking advantage of their 
delay of three years in making entry. 

In Copper Bulbon and Morning Star Lode Mining Claims (35 
L. D., 27), the Department held that an applicant for patent must 


een with diligence to complete his patent proceedings, and that . 


where there was no obstacle or barrier to prevent the completion: of 
the patent proceedings within the calendar year in which the publica- 
tion of notice was completed, the entry should be canceled. This was 
modified in the case of Woodman v, McGilvary (39 L. D., 57 ue) as to 
ex parte cases, to the effect that: 


While an applicant for patent for a mining claim must diligently prosecute 
the patent proceedings to completion, yet where the local officers, upon a show- 
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ing deemed by them sufficient, have in fact allowed entry, although not within 
_ the calendar year in which the publication of notice of the application was 

completed, and there is no intervening adverse claim, the entry should not be 
-eanceled upon the protest of one alice relocation of the land subsequent to — 
allowance of the entry. 


The reasons for the delay in that case appear to have been an error 
in the published: notice, the absence of the applicant’s attorney and 
also, to some extent, the death of the applicant during the patent pro- 
ceedings. In the present case, no reason for the delay appears. The 
entry should not have been allowed by the local officers and must be 
canceled. | 

The decision of the Commissioner accordingly i is affirmed. 


BERNARD H. BARNES 
- Decided February I, 1912. 


PREMATURE CONTEST—-RESIDENCE—ACT OF FrBruaRyY 18, 1911. 

The act of February 18, 1911, granting certain homestead entrymen * until ” 
May 15, 1911, within which to establish residence, gives.such eutrymen the 
whole of said day in which to begin residence; and a contest Bled on that 
day, charging abandonment, is premature. 


Apams, First Assistant Secretary: 

J ns 5, 1910, Frank Gilmore made homestead entry 04489 for the 
SW. 4 Sec, 10, T. 14 N., R. 5 W., Helena, Montana, land district. 

May 15, 1911, at ie o’clock A. M. Shemnar! FH. Barnes filed. appli- 
- cation to contest said entry, alleging that: 

Said Frank Gilmore. has never placed any improvernents on said land and 
has never established a residence upon said land; that said Frank Gilmore has . 
wholly failed to comply with the laws relating to U. 8. homesteads and has 


wholly abandoned his said land, and has abandoned said land embraced in his 
said homestead entry. 


May 17, 1911, this contest affidavit was rejected by the seal officers 


for the reason that the entry was protected by the act of F ebruary ‘fo a 


1911 (86 Stat., 903), by which this entryman, with others in cera | 
States including Montana, was granted until May 15, 1911, to estab-_ 
lish residence upon the lands Bee eds in his entry. 

From this action, Barnes appealed to, the General Land Office and, 
by the Commissioner’s decision of June 29, 1911, the action of the 
local officers was sustained, the Commissioner saying: | 

The entry is protected by the first section of said act, which allows Homestead | 
entrymen in the States named who were required to establish residence after 
December 1, 1910, until May 15, 1911, to commence such residence, and the 


~ entryman herein bad all of that day, and a contest commenced at nine o’clock 
on that day is premature, | 
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Barnes has appealed to the Department.. | 
_ It is shown upon this appeal that another contest was fled against . 
said entry May 16, 1911, by one Wiliam George J neneon alleging 
abandonment of hs fear by Gilmore. : 

‘July 14, 1911, Barnes filed what he termed a supplemental contest 
affidavit pout the entry of Gilmore and, by the Commissioner’s 
decision ae July 28, 1911, this eapplemental application was denied © 
by the Genito as follows: 
| The original application to contest filed in the case, of which the one under 
consideration is attempted to be filed as supplemental, was rejected by this 
office because prematurely filed, and said rejection has been affirmed by Com- 
missioner’s letter “FH” of June 29, 1911, and an appeal from said latter decision, - 
to the Secretary of the Interior, has been filed, and is now pending. 

If said rejection of said application is finally affirmed by the Secretary, it 
will have the effect of effectually and finally disposing of said contest, and no 
further proceedings could be had therein, especially the injection of an entirely : 
new and subsequently accruing cause of action. Contestant’s remedy would 
be the filing of an entirely new application to contest, and not by supplemental 
proceedings in the old contest. 

An appeal from this decision is Te in the files of the case, 
although not mentioned in the Commissioner’s letter of transmittal. 

Both appeals are presented in the argument filed in behalf of 
appellant Barnes, and the entire question is before the Department. ; 
Appellant attempts also to present a contention between himself and __ 
the second contestant, J ackson, but no such question is properly 
before the Department. . 

The sole question presented is gneties the act of. February 13, 
1911, supra, granting to this and other entrymen “‘ until’ May 
fifteen, nineteen hundred and eleven, within which to make... 
residence upon the lands,” gives such entryman the whole of said 
May 15 upon which to establish his residence or only until the end 
of May 14. 

‘The authorities upon this question | are numerous and conflicting 
The conclusion of the whole matter seems to be found 1 in the proposi-° 


tion that— 


“Until” may either, in a contract or a law, have an inclusive or exclusive | 
meaning looking to the subject to which it is.applied or nature of the transac- 
tion which it. specifies and the connection in which it is used. 

It is clear that the statute under consideration is .of a remedial 
nature and should be construed liberally in favor of the parties to 
whom remedy or relief is granted and, in view of the subject under 
consideration when such statute was enacted, the Department is of 
the opinion that it should be construed as inclusive. of the fifteenth 
of May and that the contest of Barnes was DrceaLuEely filed and 


. properly rejected. — 


The decisions appealed from are affirmed, 
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SHERAR v.. VEAZIE. 
Decided Race nee 8, 1912. 


Powe SITE WrrHDrawais—Pmnvine Forest Lirv Seance 


A pending unapproved application to make forest lieu selection will ‘not pre- 
vent withdrawal of the lands embraced therein for the PUEDORE of reserving: 
the power sites thereon for public uses. _ | 


| Ashe First Assistant tine 
_ March 5, 1910, you forwarded for consideration forest lieu selec- 
tions 05368, 05369, and 05370, presented by the Santa Fe Pacific — 
Railroad Company, Joseph H. Sherar, attorney in fact, under the 
act of June 4,1897 (30 Stat., 36), for the SE. 4 NW. 4, lot 2 or the 
NW. i NE. i, Sec. 3, T. 4 S., R. 14 E., and the N. 4 SW. 4, Sec. 35, 
T. 3 S., R. 14 E., The Dalles, Oregon, land district. The lands in 
. question were involved in a contest between the applicant above 
named and A. L. Veazie, but by decisions of June 15, September 16, 
and December 7, 1909, the case was finally decided in favor of the 
Santa Fe Pigs Railroad Company. 

_ December 30, 1909, and March 18, 1910, the lands embraced in 
said selections were included within temporary power-site with- 
drawals Nos. 67 and 125. Said withdrawals were made in aid of 
proposed legislation affecting the disposal of water-power | sites on 
the public. domain, withdrew from entry, selection, disposal, and 
settlement all vacant lands, and temporarily suspended all existing 
claims, filings, and entries. These withdrawals were subsequently 


ratified, confirmed, and continued in full force and effect by Execu- . 


tive order of July 2, 1910, under and subject to the provisions, limi- 
tations, exceptions, and conditions contained in the act-of Congress 
approved June 25, 1910 (36 Stat., 847). The withdrawals still re- 
main in full fores: and effect, and ander date of October 27, 1911, I 
am advised by the Director i. the Geological Survey that th lands | 
embraced in said forest lieu selections are of great value for power 
purposes. .The purpose of the. withdrawals was to reserve from 
final disposition lands the title to which had not passed. from the. 
United States and which are believed to be valuable for use in the 
development of hydroelectric power. Congress has the power to 
withdraw and devote to public purposes any public lands under 
which a vested right has not been secured. Union Pacific Railway 
Company v. Harris (215 U. S., 386); United States v. Hanson (167 | 

Fed. Rep., 881); Russian- Aneticet: Packing Company v. United 
States (199 U.'S., 570) ; and Frisbie v. Whitney (9 Wall., 187). | 
In this case the applications to select under the act ‘of June 4, 
1897, have not been approved by the Department. It is well-estab- 
lished by the decisions of the courts and of this Department that 
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until all questions of law and fact involved in an offered Lieu selec- 

tion have been determined and the approval given the selection, the _ 
equitable title to the land sought does not pass from the United | 
States. Cosmos Company v. Gray Eagle Company (190 U. §., 301); 
Clearwater ‘Timber Company v. Shoshone County (155 Fed. Rep., 
612); Miller ». Thompson ee Le Ds 492) 5 and ‘Thomas B, Walker 
(36 L. D., 495). 

In view of the withdrawals eee. of the value of the lands in ~ 
question for the development of hydroelectric power, and of their 
proposed devotion to public use, you are directed to refuse the offer 
of exchange ge by the forest Neu selections 05368, 05369, 
and 05370. - | | 


——S ey 


ROBERT E. SLOAN. 
Decided February 12, 1912. 


SourHeRN Ute Inp1an Lanps—Sonpiers’ ADDITIONAL RIGHT. 

Lands in the Southern ‘Ute Indian reservation opened by proclamation of 
April 18, 1899, to occupancy and settlement and to entry under the desert, 
homestead, and townsite laws and the laws governing the disposal of coal, 
mineral, stone and timber lands,. are not subject to appropriation by 
location of soldiers’ additional right. 


THOMPSON, Assians Secretary: 

Robert E. Sloan has appealed to the Department from the decision 
of the Commissioner of the General Land Office of August 12, 1911, 
holding for cancellation his soldiers’ additional entry 02959 oe | 
which final certificate issued March 8, 1911, for the SE. 4+ SW. 4, 
Sec. 35, T. 33 N,, Re 3 W., N. M. P. M. , Durango, Colorado, land 
~ district. 

His application to ee said tract, under section 2806, Revised 
Statutes, was filed June 23, 1906. 

The land involved was wichdraien duly 26, 1906, Prodi coal filing 
or entry; classified as coal land at $25 per acre September 30, 1907, 
and reclassified as coal land at $30 per acre September 10, 1909. | 

It appears that claimant was, at different times, notified that, upon 
proper election therefor, a limited patent could issue to him under 
the act of March 8, 1909 (35 Stat., 844), and again under the act of . 
June 22, 1910 (36 Stat. 583), and, ne the decision appealed from, his 
entry was held for earicellation because the land involved was a part 
of the Southern Ute Indian Reservation, opened by proclamation of 
April 18,-1899 (81 Stat., 1947), and instructions of April 15, 1899 

(28 L. D., 271), under the desert, homestead, and townsite laws and 
the laws governing the disposal of coal, mineral and stone and timber — 
lands, and therefore not subject to location by soldiers’ additional 


mineral, stone and timber lands,’ 
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_ entry under the rules laid down in the case of Hiram M. Hamilton 
(32 L. D., 119), reference also being made to the case of Thomas -A.. 
Cummings (39 L. D., 93) and unreported departmental decision of 
| March 27, 1911, in’ the case of McReynolds, assignee of Littlejohn, 
holding that a soldiers? additional entry is not in fact a homestead 
entry. 

It 1s noticed nee the lends in question, under the statutes and de- 
-partmental instructions heretofore cited, was open “to occupancy 
and settlement” and made “subject to entry under the desert, home- 
stead, and townsite laws and the laws governing the disposal of coal, 
” and providing payment for: such. 
lands at not less than $1.25 per acre with cash payment of uae cents 
per acre at the time filing should be made. 

It is clear that Congress may withdraw any of the public ioaids 
from entry, under the general public land laws, and restore them to 
entry or disposition under specific laws and aindab such conditions 
and limitations as will be incompatible with the right acquired under 
section 2306, Revised Statutes, by the owner of such right. William 
M. Wooldridge (33 L. D. | BOB). 
. ‘This has been done in connection with fie lands in question by 

the provision that such lands shall be disposed of under the specified 
laws mentioned therein and that a stated price shall be paid for each 
acre of land so entered. The right given by section 2306, Revised 
Statutes, is in conflict with the conditions required by said nck The 
disposal of the lands under soldiers’ additional right would be con- 
trary to the declared purpose and intent of the act. See case of 
Frederick W. McReynolds, assignee of John Snipes, of date January 
10, 1912. | 7 

Tt is contended upon this appeal that this entry should be per- 
mitted to go to patent because patent has heretofore issued on other 
claims for portions of the Southern Ute Indian Reservation, opened 
‘under the same proclamation and instructions as the land involved 
in. this case. a 

In answer to this contention, it 1s “only necessary to Say ‘that, if 
- patent has heretofore erroneously and without authority of law issued 
to certain portions of this land, such fact constitutes no reason for 
the commission of a further error in connection therewith. 

The decision of the Commissioner of the General Land Once 1s 
accordingly affirmed. 


ROBERT E. SLOAN. 


Motion for rehearing of departmental decision of February 12, . 
-- 1912, 40 L. D., 550, ois by Assistant Secretary pene en May 
4, 1919. | 
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-OSMUNDSON v. HEIRS OF LILJEDAHL. 
| Decided February 26, 1912: 
ContEst—SERvICE or Norice—HEtrs or DECEASED TNTRYMAN. 
In a contest against the entry of a deceased homesteader it is necessary to 


serve notice thereof oo upon such of his heirs as are citizens of the United 
States. | 


THOMPSON, Asistant Secretary: | 
November 4, 1905, Nels Liljedahl, a naturalized citizen, ana home- 


stead entry amber 86554 (serial 09195), for the 8. 3 NE. 4 and. 


lots 1 and 2 of Sec. 3, T. 159 N., R. 98 W., Williston, Nori Dakota, 
land district. April 26, 1909, Thilda Oarundaon filed contest afli- 
- davit against said entry alleging that the entryman died on or about 
October 16, 1906, and that no person whatever had either resided 
upon or cultivated and improved the land since that date; that these 
defaults had existed for more than six months then last past; and 
that the land was in its natural condition with the exception of a 
small sod house which had been placed thereon. 

Contest notice was issued June 28, 1909, returnable before the local 
officers August 27, 1909, and ceed upon Dina Nord and Anna 
Boreeonsisters of. dhe deceased entryman, July 15, and 26; 1909. 

August 6, 1909, a power of attorney from Dina Nord, “ one of the 
heirs of Nels Liljedahl, deceased,” authorizing an attorney “ to-appear 
for and represent me as my agent and attorney. ... . and prosecute 
said cause to a final determination ” in the Interior Department was 
filed in the local land office. | 

The hearing was before the local officers in August, 1909, the con- 
testant appearing in person with counsel and suitnesses, and: two. of 
the heirs of the deceased entryman, Dina Nord and Anna Boreson, 
appearing in person with counsel and witnesses. By the decision of 
the Commissioner of the General Land Office of June 2, 1911, the 
previous action of the local officers was affirmed and entry held for 
cancellation, and Dina Nord presenting the case in behalf of the. 

heirs has appealed to the Department. _ 
‘From the testimony it appears that the entryman died at or about 
the time alleged in the contest. affidavit, and that at- the time of his 
death he had no heirs in this country, but did have a father and 
‘mother, and brothers and sisters, citizens and residents of Norway, | 
and that he was a bachelor meee no wife nor children. : 

It clearly appears from the evidence that no one had ever resided 
upon or improved or cultivated the land after the death of the — 
entryman, and the only contention seriously presented upon this ~ 
_ appeal is that the case should be dismissed for want of jurisdiction, 

because only two of the alleged heirs were served with notice of con-. 
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test. ‘Two of the alleged heirs of the entryman voluntarily appeared 
and submitted themselves to the jurisdiction of the land department. 
In the case of Major v. Heirs of Hartnett (34 L. D., 51). it is held: 
There is no provision of the homestead law by which any rights or claims to 
public lands, prior to the issuance of patent; can be devised or succeeded to and . 
perfected by, or on behalf of others than citizens of the United States. 
_ It follows in this case only the heirs who were residing in the 
United States could .be recognized. . The father, mother, brothers and 
sisters, who live in Norway, have no interest in the claim under the 
homestead laws. | 3 
Decision appealed from ‘is affirmed. 


JAMES W. JONES. 


| Decided February 28, 1912. 


- PowER Siig oiea ADDITIONAL APPLICATION —HIpARING. 

No such right is acquired by a mere application to locate a soldiers’ addi- 
tional right pending at the date of a power-site withdrawal as entitles the 
— applicant to a hearing to determine whether or not the land is valuable for 
- power-site purposes or is in fact a power site. 


ADAMS, Pins Assistant Secretary: ae | 
James W. Jones, assignee etc., has appealed to the Department 
from the decision of the Commissioner of the General Land Office 
of April 27, 1911, rejecting his application, filed February 1, 1910, 
is enter ander sections 2306 and 2307, Revised Statutes, lot 3, See. 30, 
T.55., KR. 4 E., B. M., Boise, Idaho, and district. 
In certs of the case the Commissioner says: 


The land sought by the soldier’s additional application was withdrawn 
February 25,.1910, under temporary power-site withdrawal No. 117, and in- | 
cluded within power-site reserve by executive order of July 2, 1910, and also 
lies within coal land. withdrawal Idaho No. 1, by executive order of August 
24, 1910. 

In view of the pomeeete withdrawal above cited, the soldier’s additional 
- application is hereby held for rejection, for the reason that the act of June 
25, 1910 (30 Stat., 847), excepts from the force of withdrawals made under it 
only such lands as are embraced in homestead and desert-land entries, or upon 
which settlement has been made and this application cannot be considered 


; such an “ entry.” as would except the land from the operation of the with- 


drawal (see case of Thomas A. Cummings, 39 L. D., 98). 


Upon this appeal it is contended that it was error ‘to hold this 
application for rejection without allowing applicant a hearing “ to 
determine whether or not the land is valuable for power-site pur- 
poses or in fact a power-site;” and in connection with this conten- — 
tion it is asserted that the land in question.is not valuable for power- 


554 DECISIONS RELATING TO THH PUBLIC LANDS. 


site purposes nor. in fact a power-site, a such ascetion is sup- | 
ported by the affidavit of the claimant and three other persons, two — 
of whom state under oath that they are oy occupation and profession 
civil engineers. | 
This application was pending without action having been taken 
thereon when the power-site withdrawal was made and after careful 
consideration it is the opinion of the Department that no such rights 
were acquired by the mere filing of such application as to entitle 
‘claimant to a hearing in regard to the character of the land. If the 
tract, in due course of departmental business, is restored to the public 
domain and becomes aa ect to entry, applicant ny again file his 
application. — 
‘The decision ere from i is ; affirmed. 


JAMES W. JONES. 


Motion for rehearing of departmental decision of February 28, 
1912, 40 L. .D., 5538, denied by First Assistant Secretary faves 
April 25, 1912. | , 


———— 


SMITH v. STATE OF IDAHO. 


Decided March 1, 1912. 


ScHooL INDEMNITY SELECTION—BASE LAND—WHEN SUBJECT TO ENTRY. 


Land within a school section assigned by the State as base for indemnity 
selection is not subject to appropriation, entry, or selection under the 
public land laws until the selection is approved and title to the base land 
becomes vested in the United States. 


THOMPSON, Assistant eeu: 

Earl Z. Smith appealed from decor of the Cummiaonee of 
‘the General Land Office of April 6, 1911, rejecting his application 
for homestead entry for NE. 4, Sec, 16, T. 4°7 N., R. 3 W.; iB. M., 
Coeur Alene, Idaho. 

The land is within the Coeur d’Alene Indian Reservation, opened 
to entry and disposal under act of June 21, 1906 (34 Stat., 335), 

whereby section 16 in every Oren was granted to the State for 
common schools. 

At a date not shown on ‘hie record, the State made indemnity 
selection of land based on the NE. 4, Soc: 16, which has not: yet been 
examined and approved by the Gomimiesioner of the General Land 
_ Office. September 19, 1910, Smith applied to enter the NE. 4, Sec. 
16, as a homestead, which was rejected by the local oe and that 
action was affirmed by the Commissioner. | 
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The appeal alleges error, because prior to Smith’s application for 
homestead entry the State had made its indemnity selection. There 
was no error in so holding. Legal title to a tract of land relin- 
quished to the United States as base for a selection does not pass 
until the selection is approved. Before that time the State may 
recede from its selection and take the land in place, or, for sufficient — 
reason, the Commissioner may. reject the selection, leaving the title 
of the State to its:school land base unaffected by the attempted 
selection. The case here presented, pending a selection is in prin- 
. eiple substantially like that in Maybury v. Hazletine (82 L. D., 
41-42; same case, 33 L. D., 501), under act of June 4, 1897, wherein 
the Department held that land relinquished to the United States 
as base for a selection is not subject to appropriation, entry, or 
selection under the public land laws until the relinquishment is 
approved and title tendered to the United States is accepted. Title 
had not become vested in the United States to the land applied for 
-by Smith by the mere relinquishment of the State. The title was” 
merely sub judice, and it was due to that State that the title should 
not be incumbered while its selection was pending, so that should. - 
the selection be rejected the State would be restored to its entire 
title, unclouded by any act of the United States. 7 

The decision is affirmed. 


LIEDER. v. LIEDER. — 


Decided March 1, 1912. 


RULE 2 oF Pracrion—Contast —QUALIFICATION. 

The provision in Rule 2 of the Rules of Practice that an applicant to contest 
must file a statement under oath setting forth the law under which he in- 
tends to acquire title and showing that he is qualified to enter under that: 
law was designed to insure good faith upon the part of would-be con- 
testants and to prevent the filing and prosecution of speculative contests 
by those not qualified or who do not intend to acquire title to the lands 
under appropriate public land laws, but it was not contemplated that it 
Should be construed with the same strictmess as though required by some 

- specific provision of law governing contests, and will not be held to prevent 
the acceptance of an application to contest tendered by one qualified in all . 

“respects except as to age, where he is so nearly twenty-one years old that 
he will in all reasonable Propapiyy attain that ee prior to termination 
of the contest. 


THOMRSON, Assistant Secretary: 

Herman P. Lieder has appealed from the decision of the Com- 
missioner of the General Land Office of August 8, 1911, rejecting his 
contest affidavit filed June 23, 1911, niga nae deseee: land entry, No. 
07306, made June 23, 1910, by Otto HE. Lieder, for the E. 4 NW. 4 
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and . lots 1 and 2, Sec. 18, T. 10 N,, R. 8 E., Bellefourche, Sth , 
Dakota, land ceric. 

Rule 2 of the Rules of Penctice requires a statement, under oath, 
by contestants of the grounds of contest, of the law ander sch 
contestant intends to acquire title, and of the facts showing that 

-he 1s qualified so to do. 

The affidavit of contest filed by Herman P. Lieder recites that the’ 
land in question is not desert in character and will produce agricul- 
tural crops without irrigation; that he desires and intends to acquire 
title to the land under the homestead law, and that he is qualified so 
to do, except that he is 204 years of age. The register and receiver 
reflected the contest on the ground that, as ae by his affidavit, 
entryman was not qualified to make an entry if his contest were | 
allowed and successfully consummated. 

On appeal the Commissioner of the General Land Office affirmed 
said decision August 8, 1911. | 

Tt further appears fain the record that.on J une 28,-1910, the regis- 
ter and receiver served notice on Otto E. Lieder to show cause why — 
his desert-land entry should not be canceled for failure to submit 
first yearly proof within the time required by law; that he responded 
by filing an application for extension of time, which apphiation 
was rejected August 2. Los 

The provision of the Rules of Practice cited by the Commissioner 
of the General Land Office and the register and receiver was designed 
to insure good faith upon the part of would-be contestants and to. 
prevent the filing and prosecution of speculative contests by those 
who are not qualified or do not intend to obtain title to the lands 


under appropriate public-land laws. In this instance it appears - 


that in all reasonable probability, contestant Herman P. Lieder, 
_ whose affidavit shows him to be otherwise qualified, would have 
attained the age of twenty-one years prior to the termination of the 
— contest sought to be prosecuted by him, and he has apparently now 
reached the age of twenty-one years. Caton nely: it is held that 
the ground for rejection of his contest affidavit was, under the cir- 
_ cumstances disclosed, insufficient, and that the rejection of his appli- 
cation to contest upon the score of age was not warranted. 

It was never intended that this provision of the Rules of Practice 
' should be construed with the same strictness as though required by 
some specific provision of the law governing contests. Its purpose 
was rather to furnish the officers of the Government with such infor- 
mation respecting the intentions of the contestant as would enable 
them to determine, in the light thereof, whether the contest should 
be allowed to be proceeded with or refused because brought merely : 
for a epecualive or other 1 naErOuee pe 
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The decision is accordingly reversed. _ ea 

- However, attention is directed to the fact that the contestant and 
the contestee are of the same name, and that at the time the contest 
affidavit was filed contestee had failed to perform the annual labor 
required by law, but subsequently filed an application for extension 


of time within which to perform the annual labor. Whether these — 


- circumstances suggest the possibility of collusion in an effort to hold | 
_ the land in the same family are questions. which the Department can 
not undertake to decide upon the present record, but which are sug- 
gested for consideration and such action .as may be deemed advisable. 


—— 


HOLMES v. KINSEY. 
Decided March 1, 1912. 


RULES 1 AND 2 OF Palducn Cerra peeoteos WITHDRAWAL. | 
The statement and showing.required of an applicant to contest by Rules A 
and 2 of Practice are designed to insure good faith on the part of would-be © 
contestants and to prevent the filing and prosecution of speculative con- 
tests by those not qualified or who do not intend to acquire title to the 
lands under appropriate public land laws, and will not prevent aeceptance 
-of an application to contest, tendered by one in all respects qualified, 
_ merely because the lands are within a temporary petroleum withdrawal 
and it is for that reason uncertain whether contestant can make ay | 
thereof in event of the successful ter mination of the contest. 


THOMPSON, Assistant Secretary: 

On September 21, 1908, David Kinsey made homestead entry, No. 
01308, in the Los dcngelos California, land district, HUE the Sw. 4 
Sec. 4, T. 11 N., R. 23 W., S. B. M. | 
May 11, 1911, Susan L. Holmes filed contest affidavit, charging that 

Kinsey had wholly abandoned the land embraced in his sald entry - 
for more than six months prior thereto; that she is qualified to make 
a homestead entry and that if snecessful i in the contest it is her inten- 
tion to acquire title to the land under the provisions of the homestead 
law. The register and receiver rejected the application to contest, 
for the stated reason that the land involved is included in petroleum | 
reserve No. 2 and that “contestant can not be permitted to make 
entry of said land under the homestead law if the cancellation of. 
the entry contested is procured.” | 

On appeal this action was affirmed by the Commissioner of the 
General Land Office July 31, 1911, the Commissioner holding that in 
the event his decision became final the contest affidavit would be re-_ 
ferred to the Chief of Field Division for action. Appeal from the 
latter decision brings the case before the Department, contestant urg~ — 
ing that the Rules of Practice did not support the rulings below; 
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that contestant assumes the risk of being able to enter the land upon 
the termination of her contest or not;-and that in any event she will 
be serving the public interest in securing the cancellation of an entry 
not maintained in accordance with the requirements of law. 

Rule 1 of the Rules of Practice effective February 1, 1911, pro- 


vides for the initiation of contests “ by any person seeking to acquire 


title to or claiming an interest in the lands involved.” Rule 2 re-— 
quires a statement from the contestant, including, among other things, 

a declaration of the law under which applicant intends to acquire 
title, the facts showing that he is qualified so to do, and that the 
proceeding is not collusive or speculative, but instituted in good faith. 
_ The purpose of the provisions cited was to insure good faith on 
the part of would-be contestants and to prevent, so far as possible, 
the filing and prosecution of speculative contests by those who are | 
not qualified or do not intend to obtain title to the Jands under appro- 


. priate public-land laws. The statements required to be made are 


calculated to elicit from would-be contestants such facts concerning © 
their qualifications and intentions as will enable the land department 
to determine whether the proceedings should be allowed or whether 
the Government should refuse the proffered . assistance and conduct 
an investigation through its own agencies. It has always been the 
custom of the land department to avail itself of the assistance of 
citizens in the procuring of information and proceeding against ille- 
gal entries or those under which the claimants have failed to comply 
with the requirements of the law. 

The act of May 14, 1880, specifically recognized this and provided 
a method for emding each contestants as should pay the expenses 
of contest and secure the cancellation of such entries by according to 
the contestants.a preference right of entry. This preference right, 
however, only confers a pnviless on. the successful contestant: to 
eriter the land in preference to others for a limited period. It is not 
a right that reserves the land from its devotion to public uses or pre- 
vents its withdrawal from disposition by the United States (Emma 
H. Pike, 82 L. D., 395, and cases cited). 

The so-called withdrawal act of June 25, 1910 (36 Stat., 847), 
authorizes the President to temporarily wiihdraw any public lands. 
for classification. or other public purposes and under this act the 
land in question has been included in the petroleum withdrawal. It © 
may be that upon examination of the same it will be determined to — 
be nonmineral in character and thereafter restored. to the public do- © 
main for disposition under appropriate land laws. It is possible that 
if found to contain deposits of petroleum legislation may be enacted 
analogous to that relating to coal lands, act of June 22, 1910 (386° 
Stat., 588), which will permit of the entry of the lands under agri-. 
_ cultural laws with a reservation of the minerals to the United States, 
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Be that as it may, the existence of the temporary withdrawal should 
not be held a bar to the initiation and prosecution of a contest by a — 
person who shows qualifications under the Rules, with a view to 
clearing the record of an invalid entry. To refuse such contests 
would result either in the immunity of invalid claims included within. 
the limits of temporary withdrawals from contest or entail upon the 
- Government the burden and expense of procuring their cancellation. 
To give full and unlimited effect to the principle laid down in the 
decision complained of that the contest application should be denied — 
_ because it is questionable as to whether the contestant can ever secure 
a preference right, might necessitate the rejection of all applications 
_. to contest, for, though the Jands were not. included within a with- 
drawal at date of the initiation of a contest, they might later be so 
withdrawn. The Rules relied on are not susceptible of this con- 
struction. When, in a case like this, by sworn affidavit of contest, 
facts are brought to the attention of the land department, which, if : 
true, must result in the cancellation of the entry, and the applicant 
to contest has complied with the provisions of the Rules by making _ 
the showing therein required, the contest should be allowed, without 
any attempt on the part of the land department to determine whether. 
or not the lands will, should the contest be successfully prosecuted. 
and terminated, be at that time subject to the exercise of the prefer- 
ence right accorded by the act of May 14, 1880, supra. . | 
In view of the foregoing, the decisions of the Commissioner of the 
General Land Office and of the register and receiver in the case at 
bar are reversed and the papers returned for appropriate action. | 


MARSH vy. RAMBOUSEK. 
Decided March 1, 1912. 


- RESERVOIR FoR WATERING StocK—ExTent or Rigut GRANTED. . 

The act of January 138, 1897, providing for use of public lands for construction 

3 of reservoirs for: watering stock, contemplates the reservation of only so 
much land as.may be necessary for the practical purposes for which the © 


reservoir is established; and the Secretary of the Interior has the power | 


at any time to reform the reservation and restore to settlement and entry 
all lands not necessary for the free use and eujoyment of the rights. con- 
templated by the act. 7 


THOMPSON, Assistant Seeretary : 


am) anuary 13, 1905, the Department copier the map of lege ne of - 


7 reservoir constructed by Joseph Rambousek upon the NE. 4, Sec. 
18, T. 140 N., R. 97 W., in the Dickinson, North Dakota, land dis- 
trict, for the purpose of watering stock, under authority of the act 
of January 13, 1897 es Stat., 484), 


\ 
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August 28, 1909, Anton Marsh filed in the local office an affidavit, 
charging, in substance. that Rambousek does not use the reservoir 
for watering his own stock but has a few head of stock that obtain 


abundant supply on his private premises; that the maintenance of 


said reservoir serves no public nor private purpose, and is not now 


and has not been used for watering stock, and that Rambousek did 
not disclose the true facts in his application for the reservation. He 
stated that he desired to make homestead entry of the land and is 
informed and believes that Rambousek is maintaining the reservoir 


solely for the purpose of permitting a minor son to make entry of it. | 


He asked for a hearing to establish the charge, which was allowed. 
Upon the testimony taken at that hearing, the local officers found 
that “ there is no longer any public nor private necessity for the con- 
tinued reservation of this land for watering purposes.” They recom- 
mended that the reservation be vacated. The General Land Office 
reversed their decision and found that the reservoir has been actually 


constructed and maintained and has been kept open to the free use - 


- of the public; that it has been and is-now used by Rambousek. and 
others for watering stock. It held that there is nothing in the a 
or regulations which prescribe ‘ ‘ public or private necessity ” 


essential to the continuance of a réservoir, or that the declarant shall 


be engaged exclusively in breeding stock. 

The act of January 13, 1897 (29 Stat., 484) , ee for the loca- 
tion and construction of reservoirs upon the public lands for the pur- 
pose of watering stock and for the control of the lands upon which 


the same is constructed: not exceeding 160 acres, by the person con- _ 


structing the reservoir, under regulations to be prescribed by the 
Secretary of the Interior— - 4 
So long as such reservoir is maintained and water kept therein for such pur- 


poses: Provided, That such reservoir shall not be fenced and shall be kept open . 


| to the free use of any person desiring to water animals of any kind. 


Rambousek having complied with the requirements of the statute, 


his map or plat of location of the constructed reservoir was auaiorel : 


by the Secretary of the Interior January 18, 1906. ic the express 
terms of the act, it is declared that: | 


Thereafter, such lands shall be reserved from sale by; the Secretary of the 
Interior so long as such reservoir is kept in repair and water kept therein. 


It appears. from the testimony and from other parts of the record 


that the reservoir has been kept in repair and water kept therein and — 
‘has been used by Rambousek and others at times during each year _ 
for watering stock. It also appeute that it has been kept open for free | 


use by the public. 
If that were the only question to Be considered upon this appeal, 


the decision of the General Land Office might be affirmed without. 
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further discussion. But there is merit in the contention that it is 
not necessary to withhold from settlement and entry 160 acres of 
valuable farming Jand for the maintenance of a reservoir the ex- 
terior lines of which, as shown by me field notes of ne embrace 
an area of 4.18 acres Gals. 7 

It does not appear definitely from the bectinigniae what area is 
actually flooded by the reservoir, but: it is apparent that the reserva- 
tion of any land, other than that embraced within the exterior lines - 
of the reservoir as shown by the field notes, is not necessary to its. 
maintenance and to its practical use, except such as may be necessary © 
for keeping it in repair and to afford egress and ingress to the public. 

The act does not limit the extent of the reservation except by the 
words “the lands upon which the same is-constructed, not exceeding 
160 acres,” but the regulations provide that reservation may. be 
allowed of 40 acres for a reservoir having a capacity of 500,000 
gallons; 80 acres for a reservoir having a capacity of 1,000,000 gal- 
Ions; and 160 acres for a reservoir having a capacity of 1,500,000 
gallons. In the application of Rambousek, it- was stated that the — 
reservoir would have a capacity of 1,500,000 gallons: The engineer 
who made the survey certified’ that the reservoir as constructed has a 
capacity of 3,405,132 gallons and that, at the time of survey, it con- | 
tained at least 2 000 gallons of water. Upon that showing, the map 
of location was approved for the entire northeast quarter of said 
section 18, although the field notes from which the plat of the reser- 
- voir was cofistructed, show that only 4.18 acres were embraced within 
the exterior limits of the reservoir. | 

It did not then appear, and it does not now appear, that the reser- 
- vation of any greater quantity of land is necessary for the purposes 
contemplated than is embraced within the surveyed exterior lines of. 
the reservoir, except for egress and ingress from the section lines. 

It was not contemplated by the act that the reservoir should be 
made according to legal subdivisions er to extend to any lands not 
necessary for the practical use for which the reservoir is made. Nor 
does the declarent acquire such right by the approval of his map of | 
location as will prevent the Secretary of the Interior from reform- 
‘Ing the reservation at any time and restoring to settlement and entry 
ail lands not necessary to the free enjoyment and use of all rights 
contemplated by the act. Wilson v. Parker (32 L. D., 148). No 
rights secured by declarant or the public under the act would be 
violated by such action. 

The act of March 3, 1891 (26 Stat., 1095), grants right of way for 
reservoirs “to the extent of the pean ‘occupied by the water of the 
reservoir... and fifty feet on each side of the marginal limits 
thereof.” 7 : | 
; 95464°—yor 401136 
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The act of January 13, 1897 ; eprnits the use -) public lands (3 


. the construction of reservoirs for the purpose of watering stock, and 


provides. that a person oe company constructing a reservoir shall 
have control of the same Sand the land upon which the same is con- — 
structed.” — 
In the former act, the extent of a reservoir is ere limited. 
to such land only as may be necessary for the free use and enjoyment. 
of the grant. That extent and limitation are necessarily implied in - 
the later act which gives no warrant or authority for the reservation 
of lands exorbitantly 1 in excess of the area actually needed. - 

This Eel as shown by the plat, lies almost wholly in the N. 4 
of the SE. 4 of said NE. 4 and within a strip about 8 chains in width 
from east to west leaving an area of about 32 x 40 chains in the © 
quarter quarter section that is not covered by the reservoir. No part 
of the reservoir is in the NW. 4. It sie touches the NE. 4, anda 
small fraction only is within the SW. 4. There is testimony to the 
effect that the reservoir is not of equal dnensions to that originally 
shown by the field notes. 

There appears to be no necessity whatever for the reservation of the 
three last mentioned 40-acre tracts and. they may be restored to set- 
tlement and entry without in any manner impairing the full use and 
enjoyment of the reservoir by Rambousek and the public. 

It is therefore directed that the reservation remain intact as to the 
SE. + of the quarter section, and that the NE. +, NW. 4 and the SW. 4 
of said NE. 4, Sec. 18, T. 140 N., R. 97 W., be. restored to settlement 


-and entry. | 
The mecision of the General Land Office i is modified acoordingly. 


— 


_ HERMAN E. PETERSON ET AL. 
Decided March 5, 1912. 


- OALIFORNIA ScHooL Grant—IDENTIFICATION OF ‘Sonor, SECTIONS IN IMPERIAL 
VALLEY. 
~ Section 16, now dcdengeek: in, the official resurvey as tract 107, in T. 168. _ 
=R.12 B.S. B. M., as fixed by the private survey known as the “Imperial _ 
Extension Survey,” is accepted and respected by the land department as 
- the tract which passed to the State of California under its-school grant of 
section 16 in that township, without prejudice to the rights of conflicting 
claimants ag to the portions of their claims not in conflict with said 
tract 107. . 


| ADAMS, First Assistant Secre tary: 

This is an appeal by the following parties from the decision of the 
Commissioner of the General Land Office of October 21, 1910, re- 
jecting, and holding for cancellation, their desert land and homestead : 
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applications for certain lands in conflict with Sec. 16, T. 16 S., BR. 
12 E., now designated as s Tract 107 of said township, under the 
resurvey thereof: 

Herman H. Peterson, as assignee of desert land entry, made J une 


14, 1907, by Frank P. Morrill, for the S. 4 NW. 4, and the N. 4 


SW, ae ‘Sec; 20. September 10, 1909, “application was made to aa | 
just the entry to the same lesee ptiog it being stated that the entry 
was originally located according to survey made by Amzi A. Hen-. 
derson, November, 1908. Three annual proofs have been made, show- — 
mga total expenditure of $500. 

Mary V. Patterson. Desert land ay eaae September 12, 190%, 
for the SW. 4 SE. 4, Sec. 20; the W. 4 NE. 41, SE. 4 NE. 4 fand N.g 
SE. 4, Sec. 29. Application 46 adinet this sniry to ihe: aie descrip~ | 
tion was.made July 7, 1909. Three annual proofs have been made, 
showing a total expenditure of $852. 

James L. Jernigan. Homestead application, filed June » 16, 1908, 
for the N. 4 SE. 4, and S. 4 NE. 4, Sec. 20, it being stated that the 
applicant had occupied and ‘lived on the land since November, 1906. 

Clara E. Bennett, as heir of Lydia Tompkins. Desert land entry, 
made June 7, 1907, es 320 acres, all of which has been assigned ex- 
cept the N. 4 NW. 4 1 of Sec. 20. Since the assignment two. annual 
proofs, eam an. ‘expenditure of $175, have been made, and an 
application to adjust the eae to the same eecrapuon was filed 
June 16, 1909. 
| Harry M. McCall. Desert land ently made December 4, 1906, 

for the SE. 4 1 SE.4, Sec. 20, and the NE. 4 NE. 4, Sec. 29. Three 
~ annual proors have been made, showing a total chair of $268. 
Application to adjust the entry to the same description was filed 
June 13, 1909. 

Isaac. G: McCreary, Desert land application, filed June 17, 1909, 
for the S. 4 SW. 4, Sec. 20, it. being stated that the applicant had: 
lived on the Jand for the year previous. 

The above lands are included in certain townships aadeted resur- 
veyed by the act of July 1, 1902 (32 Stat., 728), which provided: 


That the Secretary of the Interior be, and he is hereby, authorized to cause 


_ to be made a resurvey of the lands in San Diego.County, in the State of Cali-’ 


fornia, embraced in and consisting. of the tier of townships thirteen, fourteen, 
fifteen, and sixteen south, of ranges eleven, twelve, thirteen, fourteen,’ fifteen, 
and sixteen east, and the fractional township seventeen south, of ranges fifteen 
and sixteen east, all of San Bernardino base and meridian; and all ‘rules and 
regulations of the Interior Department requiring petitions from all settlers of . 


said. townships asking for resurvey and agreement to abide by the result of the. 


same so far as these lands are concerned are hereby abrogated: Provided, That 
nothing herein contained shall be so construed as to impair the present bona 
fide claim of any actual oceupant of any of said lands to the lands so occupied. 


4 
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. - Relative to the above act the Department, in the case of pany A. 
‘Salisbury (89 L. D.,.471)., said: | i 


The government surveys, which were mebanted: over these townships in 1855 . 
and. 1856, were found upon examination. to be very irregular. About 1900 this 
section of country was oecupied by land companies with a view to reclaiming 
the lands by irrigation and to induce settlers to occupy them. At that time the 
eorners of the public land surveys had been so far lost and destroyed as to 
* render it difficult, if not almost impossible, to trace the subdivision of even 
township lines: Private surveys were therefore resorted to and all claimants ~ 
- and settlers: occupied and: described. their claims according to the lines of those 
private surveys. 

Jt was soon discovered that conflict between: the different surveys and with 
. the government survey was so great as to be irreconcilable. That led: to the © 


_ passage of the act of July 1, 1902, supra, which contemplated that the lands oc- 


eupied by settlers and described according to the private surveys should. be 
recognized and marked by an official survey. 

_ The question here presented is as to the locus of section 16 of 
township 16 south, range 12 east, granted to the State of California 
in aid of common schools. 

From a statement made to the Deemeaee by he Surpevor Ger: 
eral of California it puna that me State has sold the foregoing 
section as follows: The W. 4 NE. 4, to Melvin Snow, patent being 
issued June 22, 1908, Snow having ted his original application for 
purchase October 99, 1900; the SE. 1 NW. £ and NE. ¢ SW. 4, to 
Melvin Snow, Sate therefor being issued J une 22, 1908, Snow’s 
application for purchase having been originally filed May 11, 1901 ; 
the ue i NW. 4, NE. = NW. 4, E. 4 NE. 4, SE. 3, W. § SW. 4, and 
SE. + SW. 4, of said’ section, patent issuing June:22, 1908, to Melvin 
Snow, the original application to purchase having’ been filed April 
18, 1901, by Ernest Snow. _ 

The te mentioned. township was. originally surveyed in 1854 
and 1856. The plat of said survey shows section 16 as regular in 
form, containing 640 acres. It can not be doubted that the title - 
to a certain tract of land containing 640 acres passed under the 
grant and survey to the State of California. 

It-appears that the Commissioner of the General Land Office; un- 
der the above act of July 1, 1902, proceeded to make a survey of 
the townships named therein. — The first. step consisted of letting a 
contract to one Amzi A. Henderson, a United States Deputy Sur- 
veyor, for the resurvey of the 4th Standard Parallel South, and the 
retracement of the exterior lines of townships 13, 14, 15 and 16 south, 
ranges 18, 14 and-15 east, and fractional township 17 south, ranges 
15 and 16 east. The Commissioner directed this deputy to ee his 
survey on the 4th Standard Parallel South “ at the established corner 
of T. 17 S., Rs. 18 and 14 E., which original corner is reported by 
private surveyors to be in existence at the present time.” ‘The deputy | 
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was then instructed to run west from that corner until he found some 
known and unmistakable standard township corner for T. 16. S., on 
said 4th Standard Parallel, and then establish proper quarter section 
and section corners: From the corners so established, the lines mark- — 
ing the exterior boundaries:of-said township were to be run. ‘The 
deputy, having apparently ascertained in the field that the corners 
still in existence upon this parallel to the west were over a mile north 
of the corner named by the Commissioner as his starting point, re- _ 
- quested further instructions. -On October 22, 1903, the Surveyor- 


General amended the original instructions, and directed the deputy _ 


to begin his survey of the 4th Standard Parallel South at the stand- 

ard corner of sections 33 and 34, T. 16 S., R. 11 E., as found on the - 
ground by the deputy. From his corner he was ‘substantially di- 
rected to run east to the northeast corner of T. 17 S., RB. 12 E.,, 
whence he was directed to run south for a distance of 94 nae from 
which a line run east would intersect the corner of T. 17 S., Rs, 13 
and 14 HK. , originally directed as his starting point. The survey soe 
made ceeuleed in the establishment of a standard parallel having a 
right-angled break in it of over one mile, and did not ee with 
the original survey thereof. 7 

November 17, 1904, the Commissioner ‘dir ected W. O. Owen, an 
Examiner of. Surveys, to examine the survey made by ‘Henderscn, 
with the view of determining whether the same had been made with 
due reférence to the evidences of the original survey, and particularly 
the manner in which the 4th Standard Parallel South had been re- . 
established. The examiner submitted his report, dated February 
9, 1905. In brief, he states that the corner of T. 17 S., Rs: 13 and 14 
E., assumed to be in the position required by tlie original survey, is . 
1166 the original corner, but in all probability one established some 
twenty-five years later; that the old, original surveys had numerous 
features which weakened their accuracy; that he was informed by - 
one Ward, County Surveyor of San Diego County, that the original 

authentic corner of sections 25, 26, 35 and 36, T. 16 S., R. 13 E., was — 
still in existence. The examiner found this corner, and that Hender- 
son’s survey in nowise agreed therewith. Incidentally it might be 
remarked that in the records of the General. Land Office there is a 
notation to the effect that the original corner so found by Ward was — 
later discredited.as an authentic corner in a suit between conflicting 
claims in the local courts. In brief, the examiner found that in is 
judgment the Henderson survey did not comport with the evidences 
of the. original survey still in existence, and, further, that the old 
original survey did not. give accurate bearings to the topographical 
features mentioned herein. The examiner stated that in his report 
he had taken no notice of what was currently known as the “ Imperial 
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Survey,” “for while many settlers had made locations based thereon, - 


- can have no semblance of authority, for it was made at the instance 


of the company in its own behalf, and is of a purely private nature.” 
After receipt of -the examiner’s report, the Commissioner further — 
instructed. him as follows: | | 
“His (the deputy’ Ss) instructions were based on the assumption that the corner 
of townships 17 soutb, ranges 13 and 14 east would be found by him to be a 
~ genuine original corner on the true line of the parallel. 
Tt is all important that the starting point for this resurvey be fixed beyond | 
question and you are requested, after a thorough inspection, if you be satisfied 
fhat the Deputy’s work has not been correctly initiated, to recommend a pro- - 
eedure which will result in the closest poromaeen to a true reestablishment 
of these exteriors.. 
_ ‘The examiner thereupon reinvestigated the matter, and saberasd 
another report, dated March 20, 1905, in which he reiterated his for- 
mer position, that Henderson’s resurvey did not comport with the 
evidences upon the ground of the old survey; that it was beyond the 
- bounds of possibility that the deputy who ran the 4th Standard Par- 
allel South originally could have made any such break in his line as 
the positions of the corners established by Henderson demanded. 
The examiner was satisfied that the starting point for the retrace- 
ment of the surveys of the townships ordered by the act, assumed by 
the deputy and the Commissioner, viz., the standard corner of T. 
1758., Rs. 18 and 14 E., was not correct. He further reported that he 
did not believe that any plan could be devised under which the town- 
ghip exteriors could be retraced in harmony with such corners as might 
stilt be found to be in existence. Nearly all the corners which had 
Been established north of the 4th Standard Parallel were missing. 
The examiner subniitted a plan for the resurvey which he thought 
would best harmonize the apparently irreconcilable difficulties. This 
plan, however, was not adopted by the Commissioner, who, on May 
- 95, 1905, approved the Henderson survey. 
: It 1s thus apparent that these resurveys of the Imperial Valley 
have their starting point or foundation on the retracement of the 


4th Standard Parallel South. It is further apparent that this re- 


fracement did not comport with the original survey thereof, which 
survey was also, it would seem, grossly inaccurate. From the lines 
so established, the resurvey of the township now under consideration 
was made under a contract with J. M. Duce, a United States Deputy 
Surveyor. 

In the instructions issued to this. deputy, penerne 25, 1907, he 
was directed as follows: 

You are required to survey out by metes and bounds, all valid entries nunde 
in fhe townships embraced in’ your contract, before cou 1, 1906, and all school . 
7 lands in said townships.” 
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You are herewith furnished diagrams showing all entries made prior to 
April 1, 1906, giving names of entrymen and character of entries, also all school 
jands, whether disposed of by the State or not. The diagrams are prepared 
from abstracts furnished by the U. S. Land Office ae Los Angeles and the office 
of the State Surveyor General at Sacramento. 
~The private claims and school lands are to be’ rectangular and to be surveyed 
out on cardinal lines (East and West, and North and South) where not con-. 
trolled by identified old corners of official survey, the claim boundaries to em-. 
brace the settlers’ holdings on the ground, where no conflicts exist. In case 
there is a conflict of boundaries, you must endeavor to have adjoining claim- 
ants come to an agreement as to the position of the common boundary, and if 
no agreement can be reached, while you are in the field, you will survey out the . 
tracts as claimed, and such claims will be platted as overlapping. 

You will therefore consider very carefully all evidence in regard to the claim 
_ boundaries and use your best judgment and discretion to arrive at ¢ a se raei | 
agreement between the different settlers. 3 
- Most, if not all of the private claims are located in ‘reference to the “ Im- 
perial ” surveys, made for the California Development Company. 


After stating that the so-called “Imperial” survey would not be 
recognized in any way, the instructions then continued: | 


All the 16th and 36th sections or parts thereof in the townships covered by | 
your contract, whether disposed of by the State of California or still in the 
possession of the State, must be segregated from the public lands, the same as | 
the private claims above mentioned. 

In locating the school sections you must be silted by the conditions on the 
ground and also by evidences found, the plan deemed most advisable being to 
segregate the school sections, if there be claims in the vicinity governed by 
7 original corners by which their “position may be ascertained. If however, there 
are townshps, where only two or: three claims are entered and these would 
not be affected by the location of the boundaries of the-school sections on the 
resurveyed lines, then these school sections may be located by resurveyed lines. 

The school sections if in a township, where there have been improvements, 
and no traces of original lines or corners now exist, may be located by refer-_ 
ence to the boundaries of claims on the ground, if said boundaries are on 
original lines. Where boundaries of claims are located on lines run by the 
““Tmperial” survey (supposed to conform to their location, when a resurvey 
will be made) this procedure will not apply, as the said se Imperial BUEN on ea 
lines are not recognized as official lines. | 


Under these instructions the deputy ‘made a. resurvey of the Sere 
township, and located section 16, which he claimed would comport 
with its situs under the original survey, in sections 21, 22, 27 and 28, 
surveying it out as a rectangular tract of 640 acres. As so located r 
by him it. conflicted, to the extent of 263.98 acres, with the claims of 
seven entrymen. J ale: 25, 1908, Examiner Owen reported that the 
methods adopted by Deputy Duee in locating section 16. were not — 
permissible. Further speaking of the matter of identifying the situs | 
of school sections in Imperial Valley, he stated: 
No matter what precedure may be followed somebody must inevitably be.in- 


_ jured by the location of these old school sections. Section 16 and 36 must 
necessarily be assigned. to some position in . this Survey ; and while it Is..a de- 


ees 
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plorable fact that great and grievous hardships are wrought on numerous of 
the settlers by the location of these old school sections as at present fixed, a 
similar hardship must inevitably fall upon other settlers if the position of these 
sections: shall be altered. This is the fact that constantly confronted the ex- 
aminer while in the field. It is simply impossible. to locate these old school 


sections in such a manner that xo one shall be damaged; and_the only possible 7 


result to flow from an alteration of their present position is to lift the affliction 


from the shoulders of one group of settlers and transfer it to another. Thatis the _ 


actual and positive outcome of any change made in the location of those school 


sections. Probably the plan that would work the least hardship in this case. 


would be that of arbitrarily locating secs. 16 and 26 on the lines of the so- -called 


Imperia] survey; for most of the settlers in the valley, and indeed the public | 


generally, have presumed that this was in reality a reestablishment of the old 
survey of 1856, whereas as a matter of fact it is nothing of the kind and is 
generally somewhere from 13 to 23 miles from the lines as established in 1856. 


February 19, 1909, the Commissioner instructed the United States: 


Surveyor-General relative to the special instructions such aS were 
issued to Deputy Duee, as follows: | 


The special instructions contemplated that. the 16th and 36th sections should . 


be surveyed out in accordance with the original survey of 1856 if any authentic 
corners to said sections could be found; also, in the absence of such corners, 
they might be located in accordance with nearby or adjoining claims lines, if 


such claims were located in accordance with authentic original corners, and, ir 


the absence of either, the school sections (16 and 36) may be located on sec- 


tions 16 and 36, of the resurveyed lines, if free from private land claims, : 


(Paragraph 8, page 4, of the instructions). 

As none of the above conditions were realized, the deputy was without 
instructions and without authority to proceed with reference to locating and 
surveying out of school sections 16 and 36, and, as before stated, he should have 


requested further instructions in the premises. 


The Commissioner then states: 


These settlers and entrymen had located their several claims by the only 
corners found upon the ground, which they, generally, believed to be the corners 
of original survey, or in place of the corners of original survey, and the only 
corners in existence by which they could severally locate their respective entries 
without interference, one with the other. These corners were established, 


. because of the absence of ally other corners, or evidence of any previous survey 
by which entrymen could locate their claims, by a regular resurvey of town- © 


ships into 36 sections, executed by Engineers and surveyors employed by the 
California Development Company in 1900, in which the 16th and 36th section, 


(one mile square) in each township were surveyed in their respective proper | 


positions, and set apart, and upon which no public land entries have been 


allowed, thus protecting the state, its vendees or srantees in all ot their lawful 


rights, _ 
The Commissioner then instructed the Suryeyor- General | as ‘tol- 


lows: 


It must be deemed that said sections haye not been heretofore located or 
surveyed, except by what is known as the “Imperial” survey, on the lines of 
which all settlements and improvements have been made, and the locations of 
entries and claims around school sections in these townships, as established by 


the ‘ Imperial” survey will, under the present circumstances, be considered 


\ 
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as the true basis for the locations of the said school sections, and in pursuance 
of this view and decision, the said sections will be platted and located in con- 
_formity with the claim lines of adjacent sections as shown by the resurvey, 
aud be thus segregated aud reserved upon the pee of the said townships 
prepared by this office. 


‘Speaking specifically of the resurvey of T.. 16 S., R. 12 E., and the 
establishment of the locus of the school section therein by Deputy 
_ Duee, the Commissioner advised the uae General, March 31, | 
1909, as follows: 


The alleged original sec. 16, comprising tracts $1 (480 acres), 92 (80 deta 
and 938 (80 acres), disposed of by the State of California to Melvin, Laura and 
Krnest Snow, respectively, in 1901 and 1902, appears to have been located and. 
surveyed out in conflict with tracts numbered 58-54-55-T8-79-80 and 81 of 
desert and homestead entries, some of which were entered in 1900, and all 
located in accordance with the “Imperial survey”. There is no evidence in 
the field notes that any corners, or evidence of original Mathewson survey of 
1856, for section 16, or any other section in this township, were found, or that 
location corners for tracts 91-92 and 93 (sec. 16), established by private sur- 
veyors, were found upon the eround to indicate their location. The deputy 
appears to have arbitrarily located this section with reference to original school 
sec. 16-15-18, about 6 miles west and 6 miles south thereof. - 

The survey of tracts 91-92. and 93 {alleged orig. sec. 16) should not be 
approved, and so noted in the field notes, pending further evidence of the accu- 
racy of the location. or adjustment of conflicting claims. 

Section 16 (640 acres), as established by the “ Imperial survey * has been. 
marked up on the plat of resurvey in secs. 20-21-28 and 29 and reserved for 
future survey of original sec. 16 (tracts 91-92 and 98); in the event that 
further evidence would show that the survey of orig. sec. 16 (tracts 91-92 and 
98), as executed, is incorrect and unlawful. | 


April 27, 1909, the Commissioner accepted the survey of Duee, 
except as to the tract reserved for resurvey of school sections. May 
95, 1909, the Commissioner instructed L. L. Dent, Examiner of Sur- 
veys, to survey out the tract, reserved in T. 16 S., R. 12 E., as school 
— section 16, and to obliterate the survey of tracts 91, 92 and 93, as 
made by the deputy. This survey was duly made, ‘June Af, 1909. 
July 16, 1910, Special Agent.Satterwhite, who appears to have been 
assioned to the Imperial Valley country in order to assist in the 
adjustment of conflicts due to the resurvey, reported relative to this 
particular section as follows: 

‘Tract 107, Sec. 16, T. 16 S., R. 12 H.: Although the land included within the 
iimits of Tract 107 is claimed by four or five settlers under the public land 
laws, who have made improvements aggregating in cost probably four or five 
thousand dollars, nevertheless, I am of the opinion that the school section has 
been properly located in this instance. A few of the public land squatters and 
entrymen, the latter having secured filings, by using other numbers: have been 
in adverse possession more than five years, and I doubt whether the state claim- 
ant. can ever dispossess them ; but, as it is impracticable to clear the conflicts 
shown within the limits of this section, as depicted upon the plat of resurvey, it: 
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_ -would appear that, so far as the government is concerned, nothing can be done © 
but to locate the school section in ine position as shown. by Tract 107 upon the | 
supplemental plat. 

The resurvey of Sec. 16, as Tract 107, made ae Examiner Dent 
-was accepted by the Cismnntiseioner July 29, 1910. 
- From the above somewhat exhaustive: statement of the steps 
taken in the resurvey of the Imperial Valley region, it 1s apparent 
that when the irrigation projects now there existing were started, 
practically all of the evidence of the original survey had disappeared. 
Jn order that claimants might identity their lands private surveys 
were made, in the present instance being known as the “ Imperial. 
Hixtension Survey,” which, it was thought by the settlers, was a 
retracement of the original government survey. All land claimants” 
- filed upon their lands in accondanes with these private surveys, while 
the records of the local land office at Los Angeles were being con-— 
ducted according to the plats of the old original surveys made long © 
prior thereto. Before this valley bécame settled it was a matter of 
indifference as to what the exact location of sections 16 and 36 was, 
as the country was but a vast desert. The resurvey made by the 
Government in the beginning was an attempt to retrace the old 
original survey, but, as above pointed out, such attempt failed, and 
it is now a physical impossibility to identify on the ground sections 
16 and 36, according to the original surveys. In such a condition ~ 
_of affairs, it was the natural and, indeed, the only possible thing to 
ado, to deal with the lands on the basis of the private surveys made. 
Sections 16 and 86, as designated by such surveys, were accepted — 
and respected as such by the settlers in that valley. The State and 
its grantees have acquiesced therein, and the present applicants 


| made their applications under the distinct understanding that they 


should be readjusted to the resurvey when made. In other words, 
the present applicants well knew that the lands which they sought 
to acquire were those which wére recognized by. the entire com- 
munity as belonging to the State of California or its grantees. As 
it is physically impossible to identify the situs of sections 16 and 36 
of the old surveys, the Department feels that the action of the Com- — 
missioner in this matter is correct, and should be affirmed. | 
The Department is not pnmindtal of the rule laid down in Cragin 
4. Powell (128 U. S., 691), to the effect that when lands are epee 
according to an official plat of their survey, the plat, with its notes, 
dines, descriptions and landmarks, becomes as much a part of the 
grant or deed by which they are conveyed, and, so far as limits are 
concerned, controls as much, as if such descriptive features were 
written out on the face of the deed or grant. The difficulty inthe 
present matter is that there is no way to determine what land passed — 
to the State of California under the original survey. All vestiges. 


DECISIONS RELATING TO THE PUBLIC LANDS.  - 571 


‘of that survey have been wiped away. The lands have been settled 
and dealt with on the basis of certain private surveys which estab- . 
lished the locus of sections 16 and 86, which were accepted by the 
public in general as their proper position. In such a condition of 
affairs, it is at once évident that the only possible plan to adopt is 
_to accept the position of such school sections as made by private sur- . 
vey, and if such location is acceptable both to the Government and — 
the State of California, its grantees, and the other land claimants 
in that locality, the Department can find no merit in the objections 
urged by applicants, who attempted to acquire title to the land © 
knowing full well that it was understood to be the property of the 
State of California or its oranitees. | 

The decision of the Commissioner is accordingly affirmed, acihiue 
prejudice to the rights of the entrymen and applicants to ‘er por- | 
tions of their claims not in conflict with said Tract 107%. 


EDGAR A. POTTER. 


WITHDRAWAL—SETTLEMENT—SECOND HomrstTraAD—AMENDMENT. 
An application to. make second homestead entry under the act of February 
3, 1911, based upon settlement, can not be allowed where the settler was 
_ disqualified to make a valid settlement and the lands were withdrawn 
under the act of June 25, 1910, before he became qualified by virtue of 
said act of February 8, 1911; but if the settler is entitled to amend his 
- original homestead to cover the land settled upon, the withdrawal will not - 
- par his right of amendment merely because he filed application for second 
entry instead of for amendment, | 


Assistant Secretary Thompson to the Capone of the General 
Land Office, March 9, 1912. | 


January 12, 1912, you transmitted the record in the case of Edgar 
A. Potter, who, on January 8, 1910, alee application to make a second . 
homestead entry for the NW. 4 SE. +, lots 6, 10, 11 and 14, Sec. 3, _ 
T. 35 N., R 41 E., W. M., Spokane land diatticts Washington, sug- 
gesting that the. Dir ector “ot the Geological Survey be called upon 
for report as to the value of said tracts “for power-site purposes, the _ 
same having been withdrawn December 1, 1910, by Executive order 
under the provisions of the act of June 25, 1910 (36 Stat., 847). 

Under date of March 2, 1912, and in response to a call for report 
in the case, the Director reported the lands as having value for power- 
site purposes and expressed the opinion ‘that the withdrawal should 
not be vacated. . | 

It appears that Potter _ i aaa 14, 1909, made homestead 
entry for lots 6 and 11, NE. +} SW. 4, NW. 4 SE. 4, Sec. 2, T. 85.N., 
OR. 41: EL, W. M, ehh he pelinquiched J anes 1910, and_on the 
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same day filed his application to make second entry for the lands 
first above described. In an affidavit Potter states that on account 
of the rough character of the country and the dense growth of 
underbrush, he was unable‘to find the corners or follow the lines of 
_ survey, and that he made a mistake in the description of the lands 
he intended to enter; that the lands he intended to enter have since 
been entered; that the lands embraced in his said entry are wholly _ 
unfit. for agricultural purposs, being located on a rocky ridge and 
very steep hillside; that on May 11, 1910, he and his family estab- 
lished residence upon the land embraced in the present application 
- and have since maintained continuous residence and placed valuable 

improvements thereon, having good house, chicken house, wood shed, 
cellar, a well, five acres cleared: and under cultivation, six acres 
slashed and rondy to clear, and a road built to the place, all. to the 
value of $800. 

You expressed the opinion that inasmuch as Potter’s. first aiiee 
‘was made subsequently to the second. homestead entry act of Feb- 
-ruary 8, 1908 (35 Stat., 6), he was not qualified to make second entry 
under that act, and that he did not become qualified to make second 
entry until the passage of the act of February 3, 1911 (86 Stat., 
896); therefore, that his settlement was not valid and did not pre- 
vent the withdrawal from becoming effective. You state that it is not 
unlikely that Potter would have been entitled to amend his entry 
to embrace the land now applied for if he had filed such an appli- 
eation. — | 

The said act of June Ob. 1910, excepts from the force and effect 
of any withdrawal piecont den all lands upon which any valid set- 
tlement has been made and is being maintained at the date of such 
withdrawal. It must be held, however, that said settlement, al- 
though made prior to the date of the withdrawal, was not valid 
as a-basis for a second homestead entry so as to. defeat the with- | 
drawal inasmuch as the withdrawal was made prior to the date 
Potter became qualified to make second entry. under the said act — 
of February 3, 1911. However, if Potter was entitled to have his 
first entry amended so as to embrace the land now applied for it is 
not believed that the withdrawal should be considered a bar to such 
amendment simply because he filed application for second entry in- 
stead of filing application for amendment. You are directed to _ 
reject the application for second entry, but to consider the case with 
reference to Potter’s right. to have his first. entry amended to em- 
brace the land applied for, under section 2372 R.S., as amended by © 
the act of February 24, 1909 (35 Stat., 645), and faa ou there-_ 
under. See 37 L. D., 655. In case it be found that Potter has-proper 
cause for allowance of amendment, either upon the present showing 
or such supplemental showing as may be required, then his first 
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entry may be reinstated for the purpose of amendment to embrace 


the land now applied for. The case is remanded for action as above _ 


indicated. 


ALHAMBRA BRICK AND TILE COMPANY. 


LEASE OF Shevtve WATER IN RECLAMATION CANALS. 

_ Water in irrigation canals constructed and operated. under: the rec!amation 
act, which has not become appurtenant to any land and is not needed for 
irrigation, may be temporarily disposed of by lease, in the discretion: of 
the Secretary of the Interior, the proceeds to become a part of the recla- 
mation fund. 


| Assistant pecreany Adams to the Director o f ‘ie Reclamation Sone 7 
aCe, April 4, 1912. : 


‘Your nee without date is received, requesting authorization to 
contract with the Alhambra Brick and Tile Company for furnishing 
water from the Reclamation Service canals (Salt River Valley 
project) for use at the plant of this Company for steam boiler and 
tempering of hard clays. 

Water in irrigation canals constructed and onsets under the 
Reclamation Act which has not become appurtenant to any land and 
is not yet needed for irrigation may be temporarily disposed of by 
Iéase in the discretion of the Secretary of the Interior, the proceeds 
_ to become a part of the Reclamation Fund. Water in this situation 
is. property incidentally acquired under the Reclamation Act, and _ 
such disposal thereof is in accordance with the principles laid down. 
by Department ruling of March 10, 1906 (84 L..D., 480), as to the 
temporary lease of lands acquired for reclamation works, 

Please submit,a form of contract for this purpose, with request 
that the same be approved by the Department and that you be 
authorized to contract in such.form for the disposal of water in 
accordance with the. proposal of your said letter. | 


——___-= 


HEIRS OF SUSAN A. DAVIS. 
Decided April 4, 1912. 


ENLARGED ee re ENTRY—HEIRS. | 
— Upon the death of a homestead entrywoman prior to completion of hee ecibe 
her heirs. are entitled to make additional entry of contiguous land under. 
section 3 of the enlarged homestead act of Popruaty 19, 1909, ace 
they. reside upon and cultivate the original entry. 


| THOMPSON, Assistant Secretary : 
Fannie I’. Davis has appealed from the decision of the Commis- 
sioner of the General Land Office, dated January 31, 1911, rejecting 
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_ her application to make homestead entry under section 8 of the act 

-of February 19, 1909 (85 Stat., sae) as one of the heirs of — A. 
- Davis, seconded: for the SE. 4 SE. 4 1, SW. 4 NE. 4, and E. 4 NW. i, 
Sec. 24, T. 49 N. R. 64 W., 6th P, M., Sandance Wyoming. | 
It appears that sald Susan A. Davis made homestead entry No. 
8308 (serial 02190), for the W. 4 SE. 4, Sec. 24, and N. 4 iL NE. 4,. 
Sec. 25, T. 49 N., RB. 64 W., on March 27, 1906. 

The application was ejected ane alle for the reason that the 
heirs of the deceased entryman are not qualified as such to make 
entry under section 3 of said act: 

- The sole question, therefore, in this case, is ithe: the Kens of 
an entryman. are qualified to ake entry under section. 83 of said act, 
known as the enlarged homestead act. The said section 3 reads as. 
follows: 2 

That any homestead entryman of land of the character herein described upon | 
which final proof has not: been made, shaJl have the right to enter public lands, 
subject to the provisions of this act, contiguous to his former entry, which shall . 
not, together with the original entry, exceed 320 acres, and residence upon, and 
-eultivation of the original entry shall be deemed as residence upon and cultiva- 
tion of the additional entry. 

It was held in the case of Alies. C. St. John e¢ ae (38 L. D. BIT) 
that the section quoted “is remedial and is but an Galaeoouieat of an. 
existing incomplete homestead entry.” 

In her application for entry under said section as one of the heirs, 
the applicant did not, as contemplated in the section, state. that she 
or the other heirs were residing upon and cultivating the land em- 
braced in the original entry. In the appeal, however, it is stated, 
under oath, that the heirs have lived upon and cultivated the land 
and have built a good house, barn and other buildings on the land 
since the death on the entryman, and have also cultivated a part of 
the land desired as an adjoining entry. 

In the case of Lillie E. Stirling (39 L. D., 346) it was held that 
the widow of a deceased homestead entryman has the same right to 
enlarge the original entry of her deceased husband by an additional | 
entry under section 8 of said act as he would have, if living, provided 
she continues to maintain residence-upon the original entry. ; 
- This conclusion was reached. on consideration of the provisions of | 


section 2291, Revised Statutes, which makes the widow the first statu- _ 7 


tory coke of her deceased husband, giving her the right to 
perfect her husband’s original entry and take patent in her name 


and right as widow. In holding the entry made by her husband and | | 


completing title to same by compliance with law, she is regarded, 
to all intents and purposes, an entryman within the meaning of the — 
. section meee : 
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Upon the death of an entryman section 2291 gives his heirs, in 
case he left no widow, the same right in the land entered, as the. 
- widow would have if living. The heirs in such case may hold and 
complete the entry by complying with the homestead laws and in | 
their own right receive patent. _ 

The same reason. which gives the widow, under the fiées siatad: : 
the right to make additional‘ entry under the section quoted, abtains 
in case of the heirs when both the entryman and his widow are: 
deceased. 

- In this case, on the death of the santa pant the ake descended 
direct to the heirs who hold the entry and may complete title. These 
_ heirs, or rather the applicant herein, for and in behalf of herself 
and the other heirs, may make the additional entry, on submitting 
_ corroborated affidavit, permission for which is asked, to the effect — 

that the heirs have ecarianel to reside upon, cultivate and improve 

the land since the death of the entryman, and are now residing there. 
Relation of heirs to entryman should also be shown. 
_ The action appealed from is accordingly modified. 


OPENING OF FORT BERTHOLD INDIAN LANDS. 
‘Execurive Orper. 
DEPARTMENT OF THE INTERIOR, 
Washington, April 4, 191 2. 
Sir: It is as on ate recommended that the date for the open- 


ing of the ceded portion of the Fort Berthold Indian lands, in ~ 


North Dakota, fixed as May 1, 1912, by Proclamation of June 29; 
1911 [40 L. D., 151], be changed to May 4, 1912, and that persons to. 
whom aimbers have been assigned for these lands be. permitted to. 
make their selections on such dates on and after May 4, 1912, as may 
| be assigned to them for that purpose. 

It is further recommended that the selections be made at not : 
North Dakota, before an officer designated for that purpose and that 
said officer. shall issue certificates which will authorize the persons 
named therein to enter the lands designated. by them at any time 
within fifteen days from the dates of such certificates. _ 

Very respectfully, | 
Warrer L. Fisir, 
_ A Secretary. 
Tue. Present, 
Wuitr House. | 
_ Approved April 4, 1912: 
| Wm. H. Tarr, 
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OPENING OF FORT BERTHOLD INDIAN LANDS, 
REGULATIONS. 


DEPARTMENT OF THE INTERIOR, 
GunreraL Lanp Orrics, 

| ; | Washington, April 16, 1972. 

Recister AND Rucerver, | an 
: Minot, North Dakota. 

Sirs: Paragraph 18 of the regulations of June 5 29, 1911 ‘(40 L. D., 
154, 159), relative to the opening of the Fort Berthold Indian Res- 
ervation, in North Dakota, is hereby amended to read as follows: | 

_ Applications filed. prior to October 1, 1912, to contest entries allowed for these 


lands will be immediately forwarded by you to the General Land Office. where 
_ they will be at once carefully examined and forwarded to the Secretary of the 


‘Interior with proper recommendations, when the matter will be promptly . 


decided, and this regulation. will supersede, during the ‘period between. May 4, 
and October 1, 1912, all existing. rules: of practice or regulations. relative to 
contests in so far as they affect entries for said lands. 

The procedure relative to the presentation, amendment, allowance 
and rejection of applications to file soldiers’ declaratory statements 
and applications to enter said lands will be controlled by existing 
regulations and rules of practice and not by the provisions of this 
paragraph as they heretofore existed. 3 

Very respectfully, ie Freep DENNETT, 
| | 7 | —— Commisioner. 


Approved April 16, 1912 Do - 
SAMUEL Apanes, | 
Past Assistant Secretary. 





GUST HAMAR, 
Decided April 16, 1912. 


DESERT LAND eae re 
Where a desert entry is made for a less area than the entryman is entitled 
to take under the law, in the belief that the tract entered is all the land 

susceptible of irrigation from the available water supply, but it subse-~ 
quently develops that the water supply may be conserved and made avail- 
able to irrigate another adjoining tract, he may be permitted, in the 
absence of adverse claim, to amend his entry to anerude such adjoining 
tract. 


"THOMPSON, Assistant S ccretary: | 

Gust Hammar appeals from the decision of the Conimissioner’ of 
the General Land Office rejecting his SEb nes en to amend his desert. 
land entry made June 4, 1909, for the NE. 4+ NW. 4, Sec. 27. T. 11 N., 
R. 1 E., Boise, Idaho, io acude the N. 4 Of said NW. i. | 
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hese states inet prior to nee re of making rl entry he — | 


examined the land. carefully | and looked into the matter of water 
supply for the irrigation of that portion of the land which was sus- 
ceptible of practical irrigation; that the source of* water supply was 


a. spring with a small stream flowing therefrom, which he believed 


would be sufficient to: water the irrigable land in one forty-acre only. | 


In the spring of 1910. he constructed a reservoir and ditches to con- 
vey and conserve the said waters, and in the latter part of the sum- 
mer of 1910, while a special agent of the General Land Office was 


surveying out the lines of adjoining entries, he became convinced 


that by constructing a. second. reservoir up the creek, he could secure : 
oars enough water also to ierignte all of the lands. susceptible of practical : 
. irrigation in the NW.'4 NW. % of said section 27. He states that — 


only about five or six acres in each forty-acre. subdivision are sus- 


adversely to applicant. » 


‘The rule permitting amendment of: SAtnes is iibere ly construed 
where through ignorance or misinformation the entryman is misled 


ceptible of irrigation and cultivation and the balance of the land is © 
only suitable for grazing purposes; that there is no timber of any — 
character thereon and it is unoccupied and. unclaimed by any ae . 


as to his rights-and no adverse claim has intervened. Josiah Cox 


(27 L. D., 889). The allowance of amendment rests largely in the 


discretion | of the Jand” department and may be-allowed for land not | 


originally. applied. for where there is manifest good faith and the 


the water in the reclamation of lands. 


. Amendment hhas been allowed. by vention: ie ‘enieytin: “to ae 
enlarge | his entry where he could not, at the date of entry, take the . ~~. 
full area allowed. by law because of a withdrawal of. the” land; ae as ee 
- Bridget Thibedeau (39 L. D., 48). And where the entry did not = 


wt reasons for not embracing the land in the original entry was because - 
“of i ignorance or misinformation of existing conditions that. no pru- . 

_ dent’ man‘ could have foreseen. That rule is especially applicable to - 
tee entries of desert lands where. the purpose is 3 to increase the duty of, - 


eaclnio the entire area. allowed: by. law because there was no vacant — ‘ 


= : land adjoining susceptible: of irrigation. and reclamation, amendment, ae ; ra 
Was: allowed to include land’ of that character that thereafter became’ 0 | 
ay | Nacant, “Ella. Pollard (88. L D., , 110). Also, where to: avoid ate reels 


e “not oviginally cael fo. mae S. Garred as Te D, ttt), yee 
-° The allowance of amendment does not’ depend upon any: petiaalbe = ee 
a: condition: but ordinarily it will not be permitted where failure, to ase 
“include land in the original entry was due to lack of. information: that fo 
~ ©. -eould have been. obtained by the exercise of ordinary prudence and ge 

~ “proper investigation. se oe a Ce 
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my: DECISIONS RELATING TO THE - PUBLIC “LANDS. 


‘It does bt appear that claimant 1 was aware of the availability of 
sufficient water to irrigate more than the irrigable land in the NE. 4 _ 
NW. 4 until he constructed his reservoir and ditches for the easy: 
tion of the water when for the first time he became convinced that by | 
constructing a second reservoir he could secure water enough to irri- 
- gate all the aad susceptible of prneues inigguon in both ‘forty- -acre 

tracts. 

| Hammar’s application + was rejected eae he did not, at the time - 
of his entry, intend to take the land now applied for but only the 
NE. i NW.'+ of the section and does not come. within the act of Feb- 

a 24. 1909 (35 Stat., 645), and the instructions of oe 22, 1909 _ 

(87 L. D. , 655), issued thereunder. | : 
- That ae was to amend section 2372, eer Statutes, andi is man- 


-. datory in cases of mistake in deseripeion when such facts are shown 


to the satisfaction of the land department; but it does not limit or 


take from the Secretary of the Interior the discretionary power which, th 


has always existed. “This continuance of the discretionary power, 
unimpaired, is recognized. and affirmed-by the instructions of April 
99,1909.” “Elbert L. Sibert (40 L. D. , 434). | 
- “‘Pammar’s showing: brings him within the rule that oninacly: 


- ‘governs in allowance of amendment and his application should have | 


= been granted. The decision ot the General Land Office 1 is 3 reversed. 


oa =: ENLARGED ) HOMESTEADS SETTLEMENT RIGHTS— ADDITIONAL es 


Ansrnbexione.. wee 
| DerarrMenr. OF THE Inventor, i s 
 - G@uwErat Lanp Orrice, _ 

Cae ee Washington, Apr 16, 1912. 
ae Racists, AND RecELVERS, se me 
United States Land Offices, Apisbiia. Colonie, I daho, Mi ae a 
ie _ Nevada, New Meee, Ong Utah, Washington, and Wye- ~ 

ming. : 


* Qunvstt delta ‘The following: iretrictions are oe for your r guid~ . 


AR es ance i in the. adininistration. of the. act of Congress approved. February Cea. 
ee 19; 1909, te to “provide. for an enlarged homestead’ , + (35. Stat.., 639); ae 
eee and. are. ‘supplemental: tO, and in modification. of, the ‘instructions. is 

a  Gonitained in Circular No. 10, ‘Suggestions to Homesteaders, appioved oe 


on 0 April 90, 1911, pages 17 to 21, inclusive: .. 


ee entryman. ‘under section 9289, Revised. eee lie malees: a if 


ce additional. entry under section 3 a the: enlarged homestead act, may oe 


: Ba | ee continue® both residerice and cultivation upon the original: entry, but. 
oe final proof may ‘not t be. made so the land embraced | In the additional 
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ante until full, conan with the requirements of id act has 
been effected beginning with the date of such additional entry. 
Final proof must be made: on the original entry within. the arertory 
period of seven years.  . > — | ; 
_ _The cultivation required i In iehe cases. is an amount al to one-- 
- eighth and one-fourth of the area. embraced in the additional entry, — 
commencing with the second and third years, respectively, of such 
additional entry. If such proportionate area, or any part thereof, © 


is of land embraced in the original unperfected entry, there must be | 


such additional cultivation of.the original entry as would ordinarily | 
be required to perfect title thereto if it stood alone. | 


Prior to the designation .of land as subject to entry under the a | 
a enlarged homestead. act, a settlement. right may be acquired to not. < 


more. than approximately 160 acres of unsurveyed land, and should a. 
such settlement claim be extended, after all the land involved. has 


been designated as subject to entry under the act, to embrace addi- . | 


tional land with a view to entry under the es act, title may be . 
acquired to the enlarged area only. by continued residence, and culti- 
vation as required by section 4 of the act, for the full period after 7 
the date of designation and extension of settlement a _ 
All former instructions not’ in- harmony with the foregoing are 7 
vacated, and. superseded hereby, and you will mail a copy of this 
cireular to every person having an unperfected entry under the . 
enlarged homestead act in your district. You will also. Anclose_ it 
with: ne i Suggestions to Homesteaders” which | you may here- - 
after send out in response to inquiries under the homestead laws. 
+ These instructions apply also to the act of June 17, 1910 (36 Stat., 
531), providing for an enlarged homestead 3 in. the State of Idaho. 
i _ Yerys sig tera a ee | 
"-Frep oe 
| - Commissioner: | 
| Approved: es . 
_ SAMUEL Apams, 7 a 
| First Assistant ‘Seoretary. 


———y 


= seamen moro UNIT; ‘YAKIMA PROJECT, ‘WASHINGTON. me Ce 


_ Pomne: Noroz. 


“Dapaprenyr or THE. e TwrentoR; a ee 


Washington, April 18, 1912. 


Pe 3 | ce pursuance ‘ af a provisions sof section 4 of.the Reclamation ‘Act : < ee 2 
a ot June 17, 1902. (32. Stat.,.388), notice is. hereby given: as follows: acate 
ae ile ‘Water. awill be. furnished fromthe third district, Tieton Unit, =~ 


- : “Yakima Aanjecty ‘Washington, under the Provisions of the Reclama- oe aa 


4g oY ee 
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tion Act, beginning i in the irrigation season of 1912, for the pe 
land farm units shown on the fart unit plats of— | 


‘Willamette M eridian, © 
TT 12 N., R. 16 E., 
T. 12. N., BR. 17 E,, 
T. 12 N., R. 18 B., 
T. 18 -N., R. 16 E., 
= T:13 N., R.17 E, 

: | T. 13.N., R. 18 E,, | 
approved by the ee of the Interior December 14, 1911, sae on 
. file in the local larid office at. North Yakima, “Washington. « | . 
2. Homestead entries, accompanied by applications for water- nee | 


and the first instalment of the charges for building, operation and 


- maintenance, may be made under the provisions of said act for the 
-. undisposed’ farm units shown on said ee in the manner here- 


~~ inafter provided. 


3. The limit of ‘rea per. entry, represeriting the acreage ay in 


| the: opinion of the Secretary of the Interior, may. be reasonably 


| required for the support of a family on the lands entered subject to 


the provisions of the Reclamation Act, is ‘xed at the amounts shown _ 


| on. the plats for the several farm units. | | 
4, The charges which shall be made per acre os irrigable Jand i in | 
the said entries, for which water will be furnished, beginning in the 


oe irrigation season of 1912,'as aforesaid, are in two parts as. follows: 


(ay: ‘The building of fies irrigation system, $93 per acre of ir Paable = 
land, payable in not more than ten annual instalments, each payment. 


4 not less than $9.80, or some multiple thereof, per acre. Full payment — 


_ may be made at any time of any balance of the building charge 


remaining due;: subject. to the regulations of the General. ead Office. “e 
(6) For operation and maintenance for. the irrigation season of |. 


- 1912, and annually thereafter until further notice, $1.50 per acre of a 


< irrigable land, whether water is used thereon or not. As soon as the — | 
| d ata are available the operation and maintenance charges will be fixed 


in ‘proportion to‘the amount of water. used, with a minimum n charge eae 


__ per acre, whether water is‘used thereon ‘or. a 


5. There. will be not’ to: exceed _ 44: farm, units. opened. to genargl 5 = 


-  ottry.: Each unit contains: approximatély: 40° acres, thé. irrigables<? 
acreage running. from. 20 acres upwards. ‘Persons making. entty. for. 95" 

_ these farm: units ‘will be required to comply with all the terms ‘and.°) > 
 Gonditions of the: homestead laws, and, before patent: is. issued, they: 


“will be’ required: to reclaim éne- half of the. irrigable area, of ne land. a - 


2 ..and to pay the water- -right, building charges, amounting to $93 per oS 
acre of. irrigable land and. the yearly operation and. maintenance Bg oe 


"charge to be determined from time to time, ‘which at present i is fixed eo 
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| at $1. 50} per year for each irvigable acre. The exact dee otion: of. 


the units opened can not now be: given, but farm unit plats will be on 


file in the local land office at North Yakima on and after May 6,show- 
ing the units to be openéd to entry, and printed ‘slips containing © 
‘descriptions of the lands will then be available for distribution. 
6. Homestead applications: for the farm units shown on said plats 


may be executed by any person qualified to make homestead entry, - 
at any time on and after May 6th,.and up to and including May 25, 


1912, before any duly saihodived officer within the land distiict. 7 
. Each homestead application must be accompanied by a properly 
executed water-right application - and by a certified check on a - 
National Bank, or money order drawn to the ordér of the receiver, 

Alfred C. Steiniian; at North Yakima, Washington, for the amount 
of the first instalment. of the water-right charges for building, $9.30 
per acre of irrigable land, and for operation and maintenance for the 
season of 1912, $1.50 per acre of irrigable land, and also the required © 
fees and commissions amounting to $6.50 per entry. The homestead 
_ application, the water-right application and the certified check, or 
money order, and all other papers necessary to show the applicant 
to be a quuilified homesteader must be enclosed in a sealed envelope, 

addressed to the register and receiver at North Yakima, Washing- 
ton, and the upper “left. hand corner. of the envelope must contain 
the name and address of the applicant and the dese eription of the 


~ Jand by farm unit, section, township and range, and. be marked 


“Tieton Unit.” The papers so prepared and enclosed in a sealed 
envelope may be filed in person, through another or through the 
nail in the United States Land Office at North Yakima, Washington, 
on May 25, 1912, between 9 a. m; and 4.30 p.m. All persons sending 
in their applica ons by mail should post them at such time as to 
- insure their being received at the local land office between these 
hours. All applications filed before.9 o’clock of that day will be — 
returned without. opening, and all applications filed after 4.30 of © 
that day will be held until all applications filed hereunder are dis- 
posed of, when, if there are any vacant farm units for which delayed. : 
| applications are filed, they will then be considered. — a 
_ %, Warning is hereby expressly given that no rights can be ae _ 
tained by settlement made on the land since the daté of their with- 

drawal under the provisions of the Reclamation Act of June 17, _ 
1902 (32 Stat., 388), and prior to the allowance of entry Heréardet: - 


nor will any person be allowed to obtain preference right or other © a , 
_ advantage through priority in presenting homestead application at - 
the United States Land Office, or by holding a place in any line . 


formed at that office, nor in any other manner than as herein ae 


’ | vided for. 


> 
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| need two or more persons apply for t the same farm unit on 
date above specified, the right to enter will be determined in the 


manner hereinafter prescribed, on June 5, 1912, at the United 7 


_ States Land Office at North Yakima, Washington. 


9. No person will be allowed to present application: to enter: nee a 


- than one farm unit, which must be specifically and fully described — 
in the homestead application and water right application, according 
to legal subdivision, section, township and range, and also by farm 
unit description, in accordance with the approved farm unit plat for» 
the township. If any person presents application for more than one 
farm unit, none of his several applications will be considered. | 

10. It shall be the. duty of the register and receiver and: the 
project engineer of the Tieton Reclamation Project to arrange all 
— envelopes containing applications presented hereunder in alphabetical 

order, according to the names of the applicants shown on-the outside. 
thereof, without opening the same. They shall also prepare cards 
or slips of paper of uniform size, color, and appearance, and the > 
names of the several applicants shall be written, one on each slip of 
paper, with a description of the farm unit auld: for, and such cards 
or slips of paper shall be arranged according to the farm units ap- 
plied for, so that all cards representing applications for one par- 
ticular on unit shall be assembled together. 

11. The right of entry for each farm unit shall be nie: mined in 
public, and before the right for each farm unit, for which: more than 
one person has applied, is determined, it shall be the duty of the 
register of the local land office to make public announcement that 
such right is about to be determined. Ali cards or slips-.of paper 
representing applications to enter such farm unit will then be placed 
in a box or other receptacle provided for that purpose and the reg- 
ister of the land office shall publicly announce the name of each ap- 
plicant at the time the card-or slip of paper bearing his name is 
placed within the receptacle. All cards or slips of paper in the 
receptacle shall be thoroughly mixed and one card or slip of paper will 
then be drawn therefrom by some impartial and disinterested person, 
designated by the officer in charge, and the right to enter the farm 
unit will be accorded to the applicant whose name appears on the card 
or slip so drawn, provided he is duly qualified to make homestead — 

' entry,.and the envelope containing his application will be imme- 
~ diately opened, and the papers examined by the local land office, and, 
if found to comply with the law and regulations thereunder, they 
. will be given a serial number, and upon approval of the water right | 
application by the project engineer, both the homestead and water 
right, applications will be allowed by the local land officers, but the 
receiver will not issue a réceipt until the certified check where such | 
aa the spplication, has been paid. While applicants may 
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be present at time right of entry is awarded, yet such presence is not 
necessary, as the applications of successful persons will be imme- 


diately allowed on the papers ee filed and notice at once mailed _ 


the successful applicants. | 
- 12. The slips of paper bearing the r names. of fo other res 


for the particular farm unit will be retained in the receptacle, and if... 


on examination it shall be found that the applicant whose name is 
first drawn is not qualified to make a homestead entry, or the papers 
filed in support thereof are unsatisfactory, the register will thereupon 


reject his application, assigning reasons therefor, and allow the 
applicant the usual right of appeal, whereupon a second slip will be 

drawn from such receptacle in the same manner as the first slip was | 
- drawn, and the person whose name appears on said second slip shall 


be accorded the right to make entry of the unit, if duly qualified and | 
his showing is satisfactory. Such procedure : shall be followed until a_ 
person. is found who is qualified to make homestead entry and has met 
all requirements. Where a second drawing is necessary and entry is 
allowed thereon, such entry will be subject to the rights of the party 
whose application was first drawn, if upon appeal, the action of the 
local land officers in rejecting his application be set aside. 

13.. When the right to enter all of the farm units applied for has 
been determined, the envelopes remaining unopened shall each be at 
once enclosed in an official Government envelope and returned by the 
local land officers to the persons whose names. eer on the outside 
thereof. , 

14. In order that every. “person aetine to. execute and present 
application for any of the farm units may be enabled to do so at the 
.time allowed, without causing a rush, warning is hereby given that. 
all such applications should be prepar <A and executed before some of 
the officers authorized by” lay: ate as early a date as poser after May 
6, 1912. 

15. After the et of the period for antey hereiape one: oe 
vided for, all entries'‘made for any of the lands described, whether — 
for lands not heretofore entered or for lands covered by prior entries 


which have been canceled by relinquishment or. otherwise, shall be 


accompanied by applications for water rights in due form, and by” 
all charges for building, operation and maintenance then aaa except 
where payments. have been duly made by the prior applicants, and 


_ eredits therefor duly assigned in writing. The second instalment. of | 


building. charges _ shall become. due on December 1, 1913. Subse- 


-.. quent instalments shall become due on December 1 of each year there- _ 
after until fully paid. All instalments of charges shall become due. _ 


and payable as herein provided, whether or not water-tight applica- 7 
fon 18 ee pnereror: ‘or water is used thereon. e 
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16. The regulation is hereby ‘established that no water will be. 
furnished in any year until all operation and maintenance charges 


levied for that year and for prior years shall have been paid in full. 


17. Failure to pay any two instalments of the charges when due, 


on entries made subject to the Reclamation Act, shall render such 
entries and the- corresponding water-right applications, if any, sub- 


ject. to cancellation, with the forfeiture of all. rights under the 


Washington. 


Reclamation Act, as well as ‘of any moneys already Raid. 
18. All charges are © payable at. the a land otfice, North Yakima, 


| Sates Apis a. 
- First Assistant Secretary. 


JOHN C. CLARK ED AL, 


Motion fot. rehearing of departmental sbeiaon of Oetanee Zs. i914, 
40 L. D., 311, denied ny: Hivat Assistant See Adams ‘April 22, 
1912. 


ISOLATED TRACTS—SECTION 2455, R.. ‘s, AS AMENDED BY ACT 
: OF MARCH 28, 1912. 


‘ a | | _ Cmovrar, 


| Deparrwent OF THE 1 Inrerior, 
 Gewerat Lanp Orrice, 
Ws cia D. C. Rone oo, 1912. 


Ruorsters AND RECEIVERS, 


United States Land Ofices. 
Sirs: Your attention is directed to.the act of Congress approved 


- March 28, 1912 (Public, No. 111), amending section 2455, Revised 


f 


Statutes of the United States, to read as follows: : 
Be it enacted by the Senate and Hotse of Representatives of the United States 


- of America. in Congress assembled, 'That section twenty-four hundred and fifty- 
an five of the. Revised Statutes of the United States be amended to read as follows: : 


So, 2455. It Shall be lawful for the Commissioner. of the General Land Office 


to order into market and sell at public auction, at the land office of the distr ict 
in which the land is: situated, for not less than one dollar and twenty-five 


cents an acre, any isolated or disconnected.tract or parcel of the public domain 
not exceeding one quarter section which, in his. judgment, it would be proper 


to expose for sale after at least thirty. days’ notice by: the land officers of the 


district in. which such land may be situated: Provided, That any legal sub- 
divisions of the public land, not exceeding one quarter section, the ‘greater part. 
of which is mountainous or too rough for cultivation, may, in the discretion of. 


said commissioner, be ordered into the market and sold eee to us a 
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upon. | the appieation of any person who owns lands or holds ‘a valid entry of lands | 
adjoining such tract, regardless of the fact that such tract may not be isolated, 
or disconnected within the meaning of this Act: Provided: further that this 


Act shall not . defeat any vested right which has already attached under any = 


pending entry or location. eas ry 

Approved, March 28, 1912. - | 7 | | 
. The material change i is found i in the frst proviso, authorizing the 
sale of legal subdivisions, not exceeding one quarter section, the 
| greater part of which is mountainous. or too rough for cultivation, 


upon the application of any person who owns, or holds a valid entry ae 


of, lands adjoining such tract, and regardless of the fact that such | 
tract may not be actually isplated by the entry or other disposition — 
of surrounding lands. It is left entirely to the discretion of the 
Commissioner of the General Land Office to determine whether a 


tract shall- be sold, and it will not be practicable to prescribe a set. _ 


of rules governing the conditions which would render a tract sus- 
ceptible to sale under the proviso. Applications will be disposed of 
by you in accordance with the isolated tract regulations contained. 
in circulars of January 19,1912, No. 71 (General) [40 L. D., 363], 
and No. 72 (Kinkaid. Territory in Nebraska) [40 L. D. , 369], except 
that paragraph 7, of circular No. 71, and paragraph 29, of circular . 
No. 72, are not applicable, and no tract within the territory affected 
by the Kinkaid Act, in Nebraska, exceeding 160 acres in area, will 
be ordered into ihe. market: Adee the first - proviso to Sec. 2455, 
Applications may be made upon the forms provided (4-008B and 
4-008C) and printed in the circulars above named, properly modified _ 
as necessitated by the terms of the proviso. In addition, the appli- 
cant must furnish evidence of his ownership of adjoining land, or 
that he holds a valid entry embracing adjoining land, in connec: — 
tion with which entry he has fully met the requirements of law; 
also detailed evidence as to the character of the land applied for, 
the extent to which it is cultivable, and the conditions which render 
the greater portion unfit for cultivation: also. a. description of any 


and all lands theretofore applied for aden the proviso or purchased _ 


under section. 9455 or the amendments thereto. This evidence must. 


consist of an affidavit. by the claimant, corroborated bythe affidavits _ | 


of not less than tivo disinterested. a having actual Imowledge 
of the facts. 

No sale will be authorized re the proviso upon the application - 
of a person who has procured one offering thereunder except upon 
a showing of strong necessity therefor owing to some peculiar con- — 
dition which prevented original application for the full area allowed . 


to be sold atone time, 160 acres. And in no event will an applica- | 
tion be entertained where the applicant has ‘purchased under section _ 


2455 or the amendments thereto an area which, when added to the | 
area applied for shall exceed approximately 160 acres. 


“fy 


eA 
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‘Unless it becomes: necessary to reprint the same (wher a new 
supply. will be furnished you), you will use: the form of notice for 
publication now provided for isolated tract sales, but in all cases, 
whether the sale is ordered under the body of the act, or the proviso, 
you will insert, in lieu of “ June 27, 1906 (34 Stat., 517),” the words 
“ March 28, 1919 (Public, No. 111) » and where the sale is authorized 
under the proviso you will add after the description of the land: 
“ This tract is ordered into the market on a showing that the greater 
portion thereof i 1s mountainous or too rough for cultivation.” 

The provisions of Sec. 2455 relating to the sale of tracts actually 
isolated are not changed by this act, and such applications will be 
governed by the regulations contained in circulars Nos. 71 and 72, 
~ supra, as heretofore. 3 ; | 
Very respectfully, rep Danner, 
| | | Commissioner. 
“Approved: 
SAMUEL ApaMs, | 
Pe rst t Assistant # Secretary. 


“~ 


ie 


CLARENCE A. WooD. 


Motion for rieae of departmental decision of December 14, 
1911, 40 L. D., 351, denied i Assistant Secretary one May 1, 
“1912. 


SARAH E, ALLEN, 
Decided Mar ch 11, 1912. 


RecramMation WrrHpRawat—Soroo1 SECTION—-SETTLEMENT PRIOR TO Sunvey. 


A withdrawal of lands susceptible of irrig ‘ation from an irrigation project 
is effective as to lands in a school section upon which a settlement was 
existing at the date of the township survey and at the date of such with- 
drawal, where the settler failed to make entry within the period allowed 
by law to- settlers to place their claims of record; and thereafter the 
Settler in making: entry is restricted to any one of the farm units covered 
by his settlement. $4 


OPERATION OF RECLAMATION WITHDRAWAL Upon ScHoor SECTION. 


A settlement upon part of a school section existing at the date of the town- 
ship survey subjects the land to homestead entry by that settler as public 
land of the United States, but does not except the land absolutely from the | 
grant to the State, the State’s right being held in abeyance while the right 

of the settler is in fieri, unless in the meantime it elects to avail itself of | 

the privilege of selecting lands in lieu thereof; and while so held in 
abeyance the fee remains in the United States and the land retains its 
character as public. land and comes under the operation of a - withdrawal 
for’ its reclamation as any other tract of public land. | 1 
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‘Anam, First Assistant Seeretary 


| The question involved in this appeal. j is aieties a ehaeawal of . 
| lands, susceptible of irrigation from a reclamation project, is effec- 


- tive as to a school section, upon which a settlement. was existing at 
the date of the township survey and at the date of such withdrawal, 
where the settler fails to make entry ‘within the period allowed by 


- law to settlers to place their claims of record. 


The land in question is the SW. 4, Sec. 16, T. 151 N., R. 104 W,, 


& and is part of the. lands within the oenieg Ft. Buford nilitary 


_ reservation, which were made subject to disposition by the act of 


: May 19, 1900 (81 Stat. , 180). The township plat of survey was ap- 2 | 


proved December 8, 1902, and the lands became subject. to entry 


July 15, 1903, after the filing of the plat in the local office and the — 


preliminary notice. required by the regulations had been given. 
August 24, 1903, a withdrawal was made of lands susceptible of 
_ irrigation. from a reclamation. pro) ject, which included within the — 
limits of said withdrawal the land in aiiastiGn.. - 
_. March 4, 1904, Mrs. Sarah E. Allen filed application to make entry 
of the land 3 In question, which was rejected for reasons unnecessary — 
to be considered in the determination of this appeal. ‘September 
15, 1905, she made the present application, as the head of a family, 
saligewip: settlement in June, 1901. Her application was transmitted _ 
to the General Land Office, which, by letter of January 15, 1906, 
held that she was a duly qualified entryman as the head of a amily 

and that her application was regular, but as the land in question is_ 
a school section (16), the local officers were directed to notify the | 

State of the allowance of. said entry as eamirod by circular of J une 
21, 1905 (33 L. D., 638). | | 
— . Pursuant. to published notice, Mrs. ies Sesonied ipitees the local . 
‘office, October 6, 1906, and. submitted final proof, at which. time 
and place the State appeared, by its representatives, and protested 


against the allowance of the same, alleging that the State had ac-— | 


- quired title to said land under its grant for school’ purposes and that 
Mrs. Allen was not a bona. fide settler upon said tract at date of sur- — 
vey, upon which a hearing was had. The issue presented by the 
State upon its protest was decided adversely to it and, by decision of » 
the General Land Office of November 6, 1908, it was held that Mrs, 
Allen’s settlement and residence upon aol tract at date of survey 
had been sufficiently established and, as the head of a family, her. 
right to make entry of said tract was superior to the claim of the. 
. State. No appeal having been taken from said decision within time, _ 
the case was formally closed April 15, 1909, and final certificate was 
issued by the local officers April 19, 1909, in accordance with the 
~ -instructions of the General Land Office in its said. decision of Novem- 
ber 6, 1908. , | ab oe | 7 
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April 1, 1911, the General Land Office held that its adacn. in 
directing the issuance of final certificate was error, and it was stated 


in ‘said decision that it was not intended to question the validity of 


Mrs: Allen’s entry, a8 all questions relative to her settlement rights, — 
as-the head of a family, were regular and her homestead application - 
had:already been decided by that office, but as the land became-sub- 


ject to entry July 15, 1903, her failure to make entry within ninéty - 


- days from that time brought the tract within the operation of the 
_ reclamation. withdrawal, and therefore final certificate should | not 
issue until she had compliéd in all respects with the provisions of | 
the Reclamation Act, her said entry being allowed subject to con- 
formation to.such fart unit as may be established by the Secretary of 
the Interior. The final certificate was therefore held for can- | 


céllation. _ 
In the case of William Boyle (38 L. D. - 608), it was had jak a 


~~ settler on unsurveyed land, which was subsequently embraced within - 


the limits of a withdrawal under the Reclamation Act, may, upon 
survey of the land, make and complete lis entry for the full area 
allowed by law and appropriated by his settlement, and that such. 
settlement “when followed with diligence in making his. claim of 
record in the land office,” takes the land out of the operation of the 
withdrawal. But settlement alone would not have such effect unless 
the claimant made known the purpose of his settlement and placed 
his claim of record within the time limited by the statutes recogniz- 
ing. the rights of persons to mitiate claims to the public lands by 
settlement. Mrs. Allen failed to make entry within the three months 
allowed settlers to make entry, after the filing of the township pt 
In that respect it differs from the case cited. : 
- With reference to said withdrawal, the Director of the Geological 
Saivey. while the Reclamation Service was within its. jurisdiction, 
requested to be advised whether the withdrawal of August 24, 1908, 
of lands within said former military reservation will be sfestive: as 
to entries made subsequent to withdrawal and after three months — 


-. from the filing of the township plat. He was advised by the Depart-_ 


ment that said lands are subject to withdr awal under the Reclama- 
- tion Act, as other portions of the public domain. | 
Hence, where. such lands have not been entered within thrée pore from — 
the filing of the township plats in the local office and. prior to the withdrawal 
of the lands for reclamation: purposes, the withdrawal will be effective, as all 
such lands and entries: thereof will be subject to the limitations and. restrictions 
of the reclamation act. (Opin., 34 L. D., 347-848.) - "as 2 7 

It is urged in the argument upon this csreal that school sections — 
are not affected by a reclamation. withdrawal and that the land in | 
-. question therefore belongs either to the State or to the person having 
the prior right thereto; that the settlement of Mrs. Allen, existing — 
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at date of the township survey, secured to her priority of right to 
| said. tract which, being a school section, was not subject to said — 
withdrawal, and she | is therefore entitled to make entry of the entire | 

160 acres covered by her settlement. right. In other words, that the. 

priority of right which she acquired by her settlement carries. with — 
it every right the State had to the land including its immunity, from 


the operation of the withdrawal. 


Settlement upon part of a school section existing at ante of ‘the | 
township survey subjects it to homestead: entry by that settler as pub- 


lic lands of the United States and not as State land, but it does not : - 


except the land absolutely from the grant to the State: The State’s _ 
right is held in abeyance while the right of the settler is in fleri, 
unless in the meantime it elects to avail itself of the privilege of 


selecting lands in. liew thereof. If the settler fails to perfect his ~_ | 


right by making entry. and complying with the homestead laws, or 
if the right acquired by such settler is lost, in whole. or in part, for 
failure to comply with the homestead jaws or from any cause, the: 
State's right revives, and. attaches to every part of the tract that the 
settler fails to acquire, as. if no settlement right had existed. But, 
~ go long as the State’s right is held in “abeyance, the fee remains in 

the United States, and the land retains. its character as public land, 
and comes. under the operation of.a withdrawal: — its reclamation, 
as any other tract of public land. - : 7 

It is subj ect to homestead entry “ such settler, Gacanee the Recla- ) 
mation Act prohibits a withdrawal of lands from homestead. entry, 


but the act-also expressly declares that the lands SO withdrawn ‘ “shall 
be subject to all the provisions, limitations, charges, terms and. condi- « 7s 
tions” of the act, one of the conditions being that, the Secretary oft 

_ the Interior 1 may ‘prescribe such “ limit of: area per. entry’ ” as in his. a 


: a judgment may be reasonably required ~ for the support of a family, ‘ ae A : 
-. ‘THe area so limited is the extent of the right that the settler acquires ° 


by virtue of his settlement upon the school section, and the State’s = 


‘right. and title to. the remaining portion covered by such settlement. tae 


; revives and attaches to the exclusion. of every other right. 


- The: decision. of the General Land Office requiring appellant. 6 ; _ 


i - lee which of the farm units covered by her settlement. she will take 
io “is: ‘affirmed. . The. remaining farm. units included in: said SW. 4 1 will: Bee 
oe be treated as. property in. private ownership. ‘unless’ the State. Tas Ses & 
oe heretofore: taken. ee in- lew ‘thereof, which does not f appear’: oe 
nes from the record. ea eee ee | aS 


— - 


Sas | “SARAT 1 E. ‘ALLEN. | 7 
“Monae: for rshoaving of departmental decision: of Mare 1 1912, 


401, D. 586, denied by B First Assistant Serene Adams a 13, 1912, 7 : oo 
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PARSONS v. PACK. 
Decided March 19, 1912. 


Hovexstean Extension. or TIME FOR Reswence—Consest—Acr. OF Funnvary 
+ 18, 1911. 


The act of neoias 13, 1911, mer ely. extends the time within which certain oO 

. homestead’ entrymen-are required by law. to establish residence until May 
15, 1911; and where residence is not established on or before May 15, on 
an entry within the act made more than six months prior to that date, such 
entry is subject to contest for abandonment immediately thereafter. 


| pao Assistant Secretary: 7 | 
September 21, 1910, Leo W. Pack made Homestead ney 087 rT 
' for the NW. 1 NW. }, See. 28, NE. ¢ NE. - 4, Seo. 29, 7. 45. R. 32 E., 
B. M., Blackfoot, Idaho, land district. | 
“May 16,1911, Edward Parsons filed application to contest said 
entry charging: 


That’ said entryman has never “established any yesaenee: upon said land:; 
_ that he had never resided thereon at all and has ery abandoned said tract. 


_  gince entry. 


May 20, 1911, the stutemants attorney - filed ie affidavit showing 


~ service of aigtiee of contest by registered mail upon the contestee, 


attaching to said affidavit registry receipt for the letter containing 
_ the notice, said receipt having been. pigned aed 18, 1911 ack Leo W. . 


uA ne -Pack by Herbert John Pack. 


June 23, 1911, the local officers reported that the Santedtes! ae 


ee =. failed. atten notice to. answer to the contest charges within the. time 


~ allowed under. the rules and recommended that:the entry be canceled. : 


By the Commissioner’ s letter “H” of J uly 22, ‘1911, the ony was” : oS 


canceled. and the case closed. 


By decision of the Gomimise ner of ine Goneasl Tan Office’ ee ope 


: ’ September 16, 1911, the former action of the Commissioner cancel- | 
ing the entry was revoked and. order issued to show cause why the a 
contest should not be dismissed. From this decision, the contestant, a 
_ Parsons, has appealed to the Department. ‘The later action of As 


Commissioner was because “six months not. having expired. between.” ner 
ae “May 15, 1911, and the. filing’ ‘of the contest, ‘the latter was: 5 premabuye.: | be 


ek and. should: have: been. rejected. “as ee 
. _., The entry ‘under ‘eonsideration, as id by: he ‘Gentine: ae 
See He comes within the: operation.’ of the act of February’ ‘13,1911 (86 
Stat. 903), extending the time for establishing | residence to May 15,. 
>.) 74911; and the action of the Commissioner i is based upon. the holding te 
on that such extension of time: protects the entry from cancellation: until - 


six months. after May 15, 1911. In this holding the Department: does. - 


F not’ concur. ‘The act of February 18, 1911, pe extends’ the time i : 
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for ais ence és May 15, 1911. This Signa had six 
months from September 21, 1910, to establish residence upon the 


Jand and his entry would tee been subject to contest for abandon- = 


ment and failure to establish residence after six months and one day ~ 
from the date it was made but for the act of February 13, 1911. — 


The effect of this act was to substitute the date May 15, 1911, in 7 | 


place of March 21, 1911, as the time when he must establish resi- 


dence upon the tract, an the entry after the passage of the act was a 


subject. to- contest, after. May 15, 1911, under the terms of said act, 
exactly the same as it would ee been: subject to contest atter ; 
| March 91,1911, if such act had not been passed. : 


tis follows that the decision appealed from 1s erroneous and must fo! 


be and the same is hereby reversed. 4 
In the record is found a Ietter, signed by Leo W. eae of date 
August 21, 1911, in which he explains his failure to ecfabliens resl<+ 
dence upon the land embraced in his entry on- account. of illness, 
The physical disability or illness of an. entryman has never been. 
held sufficient reason for failure to establish residence upon a tract 
of land embraced in an entry within the time required by law. 


_ LORENZO ae HURLEY. eo 
Decided March 19, 1912, | 


- Liev. SELECTION’ BY RAILROAD Srrter—CoaL WITHDRAWAL—SuRFACE Dae, e 


Where land selected. under the act of March 4, 1907, in: lieu of land within | 

- the grant to the. Mobile and Girard railroad lost to a homestead settler, pten 4, 

Ais. withdrawn for appraisal as. coal land prior to submission of. the necessary age | 
“proof to. support such selection, and is subsequently classified as coal, the: .,° 


selection, can be ‘permitted. to stand only upon... election by the selector. to : 
accept surface. patent for the land under the act of March 3: 1909, | 


-'THoseson, Darton Secretary: oe Make | | 
Lorenzo a Hurley, by Thomas R. Benton, ceed a decision 


of ‘the Commissioner of the General Land Office. of May 31, 1911; 


2 requiring election to take surface patent under act of March 3, 1909 | 
“(85 Stat., B48), for SW 2 A See. 19, Te 30 N., & 56. E, Glasgow, - 


- 9 Montana, ; j _. 
April 5, 1910, ‘Burley, by ‘Beliton: ee in “fact, pélisted: oe 


se land*at the local office in lieu of his homestead lost to’ him j in Ala-° -. oo 


nue & bama, under act of March 4, 1907 (34 Stat. , 1408). April 20, 1910, -° ea 
the: land’ selected . was” ovithdraws from. ‘selection, entry, or ‘filing. es 
ee May 14, 1910, the selector filed. proof of publication and posting, and. . oe . 


es affirmative proof required by. circular: of ee a7; 1907 pee L. Dd, | —_ 
byte bail under act. of March 4; 1907, supra. | 


~ 
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By enn order of July 9, 1910, under act of J une 25, 1910 (36 


— Stat., 847), the former withdrawal was ratified and eontinted in 


orcs: and the land was withdrawn and. reserved. from any disposal 
- for classification and appraisement with respect to coal value. Feb- 
- yuary 7, 1911, the Commissioner. informed the selector that he could 
- avoid delay by electing to take a patent under act of March 3, 1909 - 
(35, Stat., 844), reserving to the United States coal deposits ia the 
land. March 11, 1911, the selector acknowledged the suggestion and 
stated_that entry was made in accordance with act of March 4, 1907, 
_ supra, and regulations thereunder, and June 7, 1910, he deeded the 
land to Dakota and Great Northern Townsite Compan: which, by 
deed, June 8, 1910, deeded a 300-feet. wide right of. way across the. 

~ jJand to the Great ‘Northern Railway Company and the remainder- 
to Medicine Lake Realty Company, which had platted it as the town- 
site of Froid, wherein it is, and has been selling lots; that the land 


- ‘was not selected for any supposed coal value, and neither the | 


| selector nor any officer of either of the grantee companies had reason 
to believe that the land: was mineral or had coal or other mineral | 


~ value; that the act of March 8, 1909, provides that a selector or entry- . - 


man. may have a. hearing to determine the character of the land, 
and that neither company can accept a patent reserving coal within a 

the land to the United States, and they are entitled to‘patent unless 
at time of final proof the: land’ shall be. shown 4 to be chiefiy valuable 


. . for its coal. 


| “March 21, 1911, the ‘fond was Gea: as abil ie valued at $90) 
per acre for coal ao and March 31, 1911, was by. executive order : 
restored to. coal entry at $0. per acre. The (emer held that 


| ~.as the land was withdrawn for coal. deposits ‘before. Hurley sub- | 
- mitted his ‘proofs, and. has since been classified as coal land valued 


~ at $20 per acre, it is not subject to selection. under act. of March 4, _ 


| * 1907, and, unless selector accepts benefit of the act. of March ¢ 33 1909, oe 


the peleceign will be canceled without further notice. 
_ ‘There was no, error in the ruling of the Commissioner. : The Gil 

: proof was not submitted until May 14, 1910, after withdrawal of the 
~ land for ascertainment of coal character and value.. ‘Under act. sor. 


March 4; 1907, supra, no mineral land was subject to selection.. But. ~ 


for the act: of. March’ 3, 1909, this selection. must necessarily be cans - 


_ eeléd, ‘and only. by. compliance therewith. can’ it be permitted 10. oe 
=. stand.” ‘Cases. cited by. the selector. in his brief, that title to lands. 


“mot known to be mineral at. time of. completion. of their appropria- Se 


; tion as nonmineral land, will not be affected by later discovery oe 
-  fnineral charactér, are not. applicable to a-case of Soe character where ee 
<i different facts exist. The decision is affirmed. ee 7h 
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ISAAC CULVER. 
Decided March. 19, 1912. 


: Uimeg eee BY ‘Rarroap Snrrunr—Coar Wrtnpkawat—Surrace Parent. 


‘Where land. embraced in a subsisting coal withdrawal was selected. under the ~ 

act of March 4, 1907, in lieu of land within the grant to the. Mobile and 
Girard railroad lost to.a:- homestead settler, and was subsequently classified © 
as coal, the selection can be permittéd to stand only upon election by the — 
selector to accept surface patent therefor under the act of June 22,. 1910. 


Tuomrson, Assistant Secretar ys 
‘Isaac Culver, by Ambrose B. Olson, ena in fact, ae from | 
decision of the Commissioner of the General Pane Office of May 


_. 24,1911, requiring election to take surface patent under act of June | | 


— 92, 1910 (36 Stat., 583), for W. 4 NE, 4, Sec. 24, T. 34 N., and W. 
 -£SW. 4, Sec. 23, T. 31 N., both R. "BB E. M. M., Glasgow, Montana. | 
June 1, 1910, ‘Calves by Olson, selected. the laud at the local office 
in lieu of his homestead lost in Alabama, under act of March 4, 
1907 (34 Stat., 1408). April 20, 1910, the land selected was with- - 
drawn from selection; entry, or filing. July 9, 1910, the selector 
filed proof of publication and posting, and affirmative. proof re- 


- quired by circular of April | 11, 1907 (35 L. D., 502), under act of 


- March 4, 1907, supra. 3 
By executive order under act of June 25, 1910, the former with- , 
drawal was ratified and continued in farce: and the land was -re-. 
served from any disposal for classification and appraisement as to 
coal value. February 11, 1911, the Commissioner notified the se- — 
-Jector he could avoid delay by electing to take surface patent under ~ 
act of June 22, 1910, supra. March 14, 1911, the local office trans- 
mitted response of Thomas R. Benton, as attorney for Great North- 
ern Railway Company, Medicine Lake Realty Company, and Isaac 
Culver, stating that selection was made by Olson, attorney in fact 
for Culver, in accordance with act of March 4, 1907, supra, and 
regulations thereunder, and July 25, 1910, he deeded the lands to 
Dakota and Great. Northern Townsite . Company, which July 26, 
1910, deeded a strip, three hundred feet wide, across them to the 


rey Northern Railway Company, and the same day. deeded the 


residues to the Medizine Lake Realty Company, which had platted 3 
| them as townsites of Homestead and Antelope; that the land was 
and is agricultural, and not mineral, and neither the selector nor 


any officer of either grantee company knew or had reason to believe —- 


the land had any value for coal or other mineral ; that the act of 
March 3, 1909, provides that one who in good faith selected or 
entered any land afterward classified, claimed, or reported as valua- 
ble for coal, may receive a patent therefor containing reservation — 


7 — to the United States, with right to prospect for, me and 1 remove 
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it, with right to a hearing to determine the character of the land; 
that neither present corporate owner can accept a patent reserving 
- to the United States coal that may be found in the land, and are 
entitled to a hearing and to patent, without reservation, without fur- 
ther proof by them unless the land at such hearing. is > shown to- He: | 
valuable for coal. os 
- March 3, 1911, the land in T. 31 N., R. 55 E., was. classified as coal 
By the Director’ of the: Geological Survey. and valued at twenty dol- _ 
lars per acre for coal entry, and restored to coal entry by executive 
order of that day. The land in T: 34.N., R. 55 E., is not yet classified, | 
but remains so suspended. 


The Commissioner held that ssistiion having ‘been icles after. | 


withdrawal of April-20, 1910, the land is subject to act. of June 22, 
1910, and not to act of Mareh 8, 1909, and that the selection will be | 
allowed to stand only by Son plane ‘with the proviso to section 1, ° 
act of June 22, 1910, supra. 

There was no error in so holding. ‘The ‘aa was withdrawn when. 
selected. Under act of March 4, 1907, supra, no mineral land is 
subject'to selection. But for the act of June 22, 1910, this selection 
inust necessarily be canceled, and only by compliance therewith can 
it stand. Cases cited in’ the selector’s brief, that title to land not 
known to be mineral at date of completion of their entry will not be 
affected by later mineral discovery, are not applicable to a case of 
this character, upon different facts, where the land was withdrawn — 
at time of selection, and has since been definitely classified as coal. 

The decision is affirmed. 


| NORTHERN PACIFIC RY. CO. v. DUNLAP. 
Decided March 21, ‘1912, 


ENtry ERRONEOUSLY Attowsp—Procupuzn, 
Where an entry or selection is erroneously allowed for land. embraced in an 
entry of record, the lifetime of which has expired, such erroneously- | 


allowed entry or selection should not, for that reason, be canceled, but-the . . 


. entryman under the earlier entry should be called upon to show cause 
why his entry should not be canceled, with: a view to permitting the later 
entry or selection to stand. = *2 


THOMPSON, Assistant Secretary: 


The Northern Pacific Railway Cambany appealed from ‘eso * 


of the Commissioner of the General Land Office of J sae 11, 1911, 
canceling its selection list for W. 4 NW. 4 and W. 4 SW. 4, See. 14, 
T. 11 N., R. 28 E., W. M., Walla Walla, Washington: | 

November 23, 1892, Keith Wallace Dunlap made desert-land entry 
‘for these and four other tracts. June 12, 1894, his entry. was can- 


_ DECISIONS RELATING TO THE PUBLIC LANDS. 7 595 - 


celed, but was peinctatad September 10, 1894, and first yearly pr oof 
was duly submitted. | 3 
~ April 16,°1903, Roy S. Bloss was permitted to inake desert- land 
entry for the tracts here in question, notwithstanding Dunlap’s old — 
entry. March 26, 1907, William H. Ardrey filed a contest affidavit — 
against the entry charging default of second and third year annual. 
proofs and failure to impr ove or reclaim the land. Notice issued 
and was personally served on Bloss April 1 and for hearing May 4, 


1907. Bloss made default and evidence was taken. May 10, 1907, os 


the local office found for plaintiff Ardrey and recommended eariéele 
lation of the entry: Notice of this action was served by registered 


mail on Bloss, who personally receipted. No appeal was taken, and —_ ; 


February 12, 1908, the General Land Office canceled Bloss’s entry 
and closed. the case, giving contestant Ardrey notice of. his preference | 
right. | | 
He did not: exercise it, but Ne bee 4, 1909, the Notthern Pacific - 
Railway Company, at ‘Ardnsy! Ss instance nid for his use, selected the 
lands under acts of July 1, 1898 (80 Stat., 597), and May 17, 1906 


‘(84 Stat., 197), in lieu of lands lost to its grant. July 17, 1911, the - 


-Commissioner of the General Land Office, discovering the irregu- 
Jarity of Bloss’s entry, awaked Dunlap’s old, forgotten, sleeping, 
and, doubtless, long-abandoned entry, and held: hay 

As -at the time the company’s list was filed; the land was embraced in @ 
pending entry, it was not subject to other disposition, and as long as such 
_ entry remains. of record the land cannot be otherwise appropriated. 
This was erroneous. At the time of Dunlap’s entry, the life of a 
~ desert-land entry was but four years, under the act of March 3, — 
1891 (26 Stat., 1095). Aiter four years Dunlap had no.right to 


_ ‘offer final tone His rights under his entry expired November 23, 


1896. Later, by act of March 28, 1908 (35 Stat., 52), an extension of 
three years might be granted | to him on See ete but that time 
had expired before this permitting act. The most that should have 
been done under any circumstances, on discovery of the erroneous. 

procedure, would have been to. issue notice to Dunlap to show cause . 
why his entry should not be canceled. His inaction, together with - 
errors of the land department, had caused’ Bloss expense of entry © 


and Ardrey of a contest, both in full faith that Dunlap’s entry no _ 


longer existed. The land office so regarded it, else Bloss’s. entry and 
Ardrey’s contest could not have been parm fed, Had Dunlap sought 
to make final proof on his entry in face of Bloss’s subsequent entry, 
- Bloss ‘could have proved Dunlap’s inaction and acqillescence aS a 
complete bar to his right. | 
_. It was held by Chancellor Kent in Wendell . v. Van Rensselaer, | 

1 Johnson’s: Chancery, N. Y., 344, that: ; 


There is no principle better established, in this court, nor one founded | on. 4 


more solid considerations of caus. and. pupEC utility, than that which ideclanes, 


‘Tsompson, ‘Assistant Secretary: 
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that if one man, knowingly, though he does it passively, by looking on, suffers 


‘another to purchase and expend money on land, under an erroneous opinion — 


of title, without making known his own claim, shall not afterwards be per- 


. mitted to exercise his legal right against such person. It would be an act of 


fraud and injustice, and his conscience is bound by this equitable estoppel. 


The same doctrine was applied on somewhat different facts in 
Dickerson v. Colgrove, 100 U. S., 578. In Gillespie w. Sawyer, 15. 


Neb., 540, legal title was lest by. the owner’s conduct in permitting 


another to improve property in faith of adverse right. In the recent 


case of Moran v. Horsky, 178 U. S., 205, the court applied the 


doctrine, and said: 


We need. only refer to jue many eases decided in this court and elsewhere, 
that a neglected right, if neglected too long, must be treated as an abandoned 
right which no court will enforce. Among others see Felix y. Patrick, 145 


U.S. 817; Galliher y. ‘Cadwell, 145 U. S. 368, and cases cited ‘in the opinion. 


There always comes a time when the best of rights will pass beyond the pro- 
tecting reach of the hands of equity. . 
As the Dunlap entry had been lost sight of so long, and was for- 
gotten by both Dunlap and the Government, there was no occasion 
to resurrect it for defeat of a bona fide attempt to appropriate the 
land by one entitled to do so. As matter of form, lest Dunlap may 
have reclaimed the laud and be occupying it, notice will be issued to 
him to show cause why his entry should not be canceled, and, if no 
meritorious case be shown, it will be regarded as abandoned long | 
prior to Bloss’s entry, and, if no other objection appear, the railway 


selection will be accepted. The decision is therefore reversed and 
case is remanded for further proceedings consonant.to this decision. 


-MANSUR v. BEAVER. 
Decided March 28, 1912. 


TOWNSITE SETTLERS—PREFERENCE RIGHT OF PurcuasE—Act JUNE 21, 1906. 


~ The provision in the act of June 21, 1906, giving townsite settlers in certain 
unsurveyed. townsites in the Flathead Indian reservation a preference right 
to purchase, after survey, at the appraised value, a residence lot and a . 
business lot on which they have substantial and permanent improvements, 


contemplates improvements. ii keeping with pioneer town settlements, 
: Sa 


Counsel for Guy H. Mansur filed petition for ieaay of io 
partmental decision of December 28, 1911 (unreported), affirming 
decisions of the local office and Genera] Land Office rejecting his 
application under act of June 21, 1906 (34 Stat., 354), and prefer- 
ence right-to purchase lot 4, in block 11, Polson, Montana. — 

After proceedings not necessary here to recount, hearing was had 


: at the local. ae which found age the eppnCaneR That action 
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was afirned by ene Coidin eons aud. by the Department, Decem- , 
ber 28, 1911 (not reported). February 9, 1912,-counsel for Mansur 
} ee on opposite counsel. a. petition for rehearing, to which no 
response has been made, and the motion is now ready for decision. 
The townsite was surveyed in 1908, and work of the appraisers 
was commenced December 31, 1908, and closed January 2, 1909. In 
their report they make no metition of improvements on ist 4, Not- 


- withstanding such omission, Mansur applied to purchase the. lot _ 


alleging that he had upon it a log-house, fourteen by twenty feet, 
* gravel roof, two windows, one door, and the house was floored with 

matched lumber, the improvements being valued at $100 .to $150. 
The local office rejected his application, which action the Commis- 
sioner affirmed, and on. appeal to the Department, November 15, 1910, 
_ the decisions were vacated and the case remanded for a hearing. In 
the meantime, public sale of lots in Polson was held, September 10, 


-. 1909, and lot 4 was bid in by T. G. Beaver for $540, no certificate — 


_ and claimed a preference right of. purchase, ‘w 


ee issued to him because of pendericy of Mansur’s application. oe 

Hearing was had at the local office, both parties appearing and 
-adducing evidence. The local office found in favor of Beaver and 
against Mansur’ S application, which action the Commissioner. affirmed, 
April 26, 1911, and on Mansur’s appeal that action was affirmed. _, 
There is no conflict j in the evidence as to the fact that the puildinig, 

- because of which Mansur claims a preference right of purchase, was 
constructed fifteen years ago and long prior to ‘the townsite survey. 
Upon the survey being made it was found that lot'3 contained a log. 
dwelling: house, oceivpied by one Redeker, who ° "es living in this house 
1ich was recognized. — 

In addition. to that house, there was another log house, which, accord- 
ing to. the evidence least favorable to Mansur, stood about one-half 
on lot 4 and one-half on lot 8. According to Mansur’s evidence, only 
three or four feet of this house stood'on lot 3, the remaining twenty 


or twenty-one feet extending on to lot. 4. The entrance: to. this house 


was on lot 3. This house had been built and changed hands at least 
twice. The original builder used. it as his residence, after which. it 


was sold to one who rented it from time to time as a dwelling to . | 


various families. After that it was sold to a lumber firm, who used. 
it for storage of milled lumber and building material, and afterward | 


sold it to Mansur for $25, and. he used it for stor age of cement and 


building material, making concrete blocks on the rear of the lot, con- 
ducting a business: of concrete construction i in that vicinity. 

As to what portion. of this house. stood on lot 3 and what portion 
_ stood on lot 4, there is a conflict in the evidence, but the Department, | 
on reconsideration of the case, deems that immaterial. It is not sur-. 
prising that settlers in a frontier town should so place their buildings 


3 
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that when . a town lot survey was feaats the lot lines aula: pass | 
through the building constructed before survey. The evidence, how- _ 
ever, is clear that long before any town lot survey there were:two dis- 
tinct ground holdings—one appurtenant to the dwelling by the survey 
7 placed wholly on lot 3, and one appurtenant to the dwelling afterward 
used for business purposes by the survey placed partly upon lot 3 

and partly upon lot 4. On the survey, as in case of settlers on unsur- 


veyed lands, these adjoining squatter proprietors. would necessarily 


have to conform their land-holdings to the lines of survey. This 
- “Mansur appears to have done. It was commendable to do go, tending 
‘ to public peace and good order. It was merely the conforniation of 

his holding to the lines of survey, as is permitted and required in 
case of settlers upon larger holdings upon agricultural lands. 

The act of June 21, 1906, supra, was intended to give pioneers of . 
civilization a Pee rerenee right to buy a residence lot and a business 
lot in those centers of trade which their enterprise had located and 
developed on the unsurveyed public lands. By substantial improve-. 
ments one must understand such improvement as others conducting 
similar business made upon their holdings, and were suitable to the 
business conducted at such point. It would be absurd to say that 
these must be brick or stone structures—ornaments to densely popu- 
lated and old centers of trade. <A log store and log post-office are 
in. the sense of the act permanent structures, if others engaged in 
similar business used such structures for their trade and residence. 
Judged by this standard, Mansur was owner of permanent improve- 
ments upon lot 4. he improvements appear to compare favorably 
with those upon lot 3, where the. preference right was recognized. 
‘He was entitled to a eter ence right of entry at the appraised value. 

‘The departmental decision ée December 28, 1911, is therefore 
recalled and vacated, and the decisions of ae Commissioner and 
local office appealed from are reversed. Mansur’s se right 
of purchase will be recognized. | 


MANSUR v. BEAVER. 


-_ Petition for exercise of the supervisory power. of the Soe 
to review departmental decision of March 23, 1912, 40 L. D., 596, 
denied by Assistant ia pager May "OB, 1912. | 
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BERT L. RUARK. 
Decided March 23, 1912. 


Brrrme Root Forest REsERVE—LANDS OMITTED IN Avie OF . BouNDARIES, 


“The fact that the diagram upon which the proclamation of July 1,- 1908,. 


adjusting the lines of lands theretofore reserved for forest purposes so as 

_ to eliminate certain lands from the Bitter Root reservation and place then 
in reservations of other designations, erroneously showed certain tracts 

- within the withdrawal for the Bitter Root forest reserve made by the 
proclamation of May 22, 1905, to haye been omitted from such reservation, 
does not have the effect to release them from reservation, in view of the 
provision in the later proclamation that it was not intended by such 
| adjustment to release. any Jand from reservation, and the lands so erro- 
neously omitted from the diagram are not therefore Sunes to appropria- 
tion as. unreserved public lands. : 


} THOMPSON, Assistant Secretary: - a 3 
~ Bert L. Ruark has appealed from decision a J aig 29, 1910, by the 
Commissioner of the General Land Office, holding fs eelinion | 
his declaratory statement filed in the local land office at Missoula, 
Montana, February 3, 1910, for lots 3 and 4, Sec. 5, T. 3 N., R. 21 W., 
under the act of June 5, 1872.(17 Stat., 206). 
_ The action taken by the Commissioner was based upon the fact 
that the lands applied for were withdrawn by President’s proclama- 
tion of May 22, 1905, for the Bitter Root Forest. Reserve, and re- 
mained so Saihdeewe. The contention of claimant is thatthe land 
was released from ‘withdrawal by virtue of the President’s procla- 
mation of July 1, 1908, which fixed new boundaries nor the ater 
Root National Honest: 3 2 
An exainination of said ptoclamation discloses that ee teach 
are within the forest reservation as fixed by the proclamation of May 
99, 1905, which defined.the boundaries by survey description ; that | 
the proclamation of July 1, 1908, which fixed the boundaries of the 
Bitter Root reservation, eliminating certain lands from the reserva- 
tion under that name and placing them under reservations of other 
designations, defined the boundaries of the. Bitter Root reservation — 
by accompanying diagram and not. by survey descriptions. Acecord- 
ing to said diagram the tracts here in question are not within the 


reservation. It is clear; however, from the language of the ‘procla- | 


‘mation, which must be considered in connection with the diagram, 7 
that said tracts were not released from reservation. The ae : 
sentence of the proclamation reads as follows: ee a 
 It.is not intended by. this order to release any land a reservation. or. to ; : 
reserve any land not heretofore embraced in a national forest. | | 
The purpose of the proclamation was simply to adjust the lines of 
lands reserved for forest purposes so as to place them into reserva~ 
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tions under different names. It is clear that it was eeanaed:: to 
retain these tracts in the Bitter Root National Forest, and that they 
were so retained notwithstanding the error in the diagram. The 
action of the Commissioner is clearly correct and_ the decision 
| appealed from - is accordingly affirmed. | | 


J. E. ENMAN. 
Decided March 28, 1912, 


RecLaMaTion—WatrR Riears—P. AYMENTS—ACTUAL ae OF LEGAL — SUB- 
PP MISE: 


Where the irrigable area of a legal gubdivision embraced in an entry, within a 
reclamation project is shown on the duly-approved farm-unit plat to be 
greater than the entire area of such legal subdivision shown on the prior 
township plat, applications for water rights and payments therefor should . 

be made on the: basis of the actual irrigable area, and not on. the basis - 
of the acreage shown on the township Plat. 


Apams, First ‘Assistant Secretary? 

J. E. Enman has appealed from the decision of the Director of the 
Reclamation Service, dated January 12, 1911, refusing to approve 
application for a water right for the S. 4 SW. + and lots 8-and 4, 
Sec. 17, T. 40 S., R. 10 E., Lakeview, Oregon, land district, for 144 
acres of ‘rripable land, on the ground that: the actual area - -of the | 
irr) igable land in said subdivisions i is 147 acres. 

The survey of township 40 south, range 10 east, approved March 
81, 1885, describes lots 3 and 4 of section 17, which lie on the west 

side of the meanders of Lost River, hae containing areas of 45.5 and 
_ 18.5 acres, respectively, and the S. x SW. 4 of said section as con- 
taining 80 acres, making the total area. of three subdivisions 144 
acres. 
~ The farm unit plat of said township, honing areas irrigable aude 


the. Klamath Reclamation Project, and approved by the Secretary of 
- the Interior November 16, 1908. shows the area of said oe 3. a 4. to 


be 47 and 20 acres, respectively, and the area of the S. 4 4 to be 


80. acres, or a total irrigable area in the three subdivisions named of _ 


147 acres. 

Mr, Enman, relying upon the original survey i the eer and 

the patent issued for the subdivisions in question, contends that he 
should be permitted to file water- right application and receive water 
for the irrigation of the land upon payments based upon an area_ 

of 144 acres of irrigable land. The Reclamation Service, applying 
the rule laid down ‘by the Secretary of the Interior May 15, 1905, 
‘to the effect that where the actual areas of eee subdivisions, as. 
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4 


des . found by farm unit surveys, duly approved, differ to the extent of 


2 per cent from those shown on the original plats of survey, thé 
charges for water Tights ‘shall be in accordance with the actual | 
- irrigable areas. | 
The patents issued by the United States for lands disposed of 


under the public-land laws in cases like this, while based upon the - | 


description contained in the approved plat and’feld notes of survey, _ 
recite that the tracts patented contain — acres, more or less, and it’ 
is the general rule that any statement in a. patent as to acreage of 


the land conveyed must yield to the terms fe: ‘description | therein _ 7 


employed (31 L. D. 212), 


In this conn gioe it may also be ated that Mr. er S stock. , 


subscription contract, while stating the area of land for which he 
made application for wate; also specifies that it contains - — acres, 
“more or less.”. 

Section 5 of the reclamation act nithoriee. the: sale of the gat 
to the use of water for land in private ownership within Government 
reclamation projects: and the said act of June 17, 1902 (32 Stat.,. 
388), contemplates and requires that each acre irrigated with ae 
furnished under a reclamation project shall return to the reclamation 
fund its proportionate share oF the cost of construction of the i inriga- 
tion works. a 
_ The authority for farm unit surveys to phe made by the Reclama- 
tion Service and approved by the Secretary of the Interior is im- 
_ pliedly contained in ‘the reclamation act and directly given in the 

-act of June 27, 1906 (84 Stat., 519). It is essential, not only to 
secure the proper return of construction charges to the reclamation — 
fund, but in fairness to land owners under the project who are re- 
quired to contribute their proportionate share of its cost, that surveys — 


—.of the lands. be made to determine the areas irrigable thereunder, | 


If such surveys disclose the fact that the actual irrigable area In any 


; subdivision or subdivisions is greater than that named in the patent’. a 
or in the original plat of survey, the former survey must yield tO 


the latter and special survey made primarily to determine the actual . 
-irrigable- area. :- 3 
In this case. the project engineer reports that he survey - was care. 


fully executed and ‘checked up, and there is.no doubt as to the correct- - 


ness of the area of irrigable land (147 acres) returned. ‘Mr. Enman 
has the land, the Reclamation Service is prepared to furnish water . 
for its ir rrigation, and it is but just and equitable that he should pay - 
therefor upon the basis of the actual area irrigable and for which 
water is supplied. _ 7 

‘The decision of the Director of the eclaiieuen Deryice 1 1S Heder: ; 
| ingly « saree | 
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| BUTTE OIL COMPANY. 
Decided March 25, 1912. 


PLACER Mitte Cratm—Drscovery—Acr or FEBRUARY 11, 1897. 
A small seepage of oil upon the surface of a spring of water, and a ‘slight : 
flow of. nattiral gas, insufficient for commercial purposes and without 
- value, from a drilled well which failed to develop oil, are not sufficient to 
constitute a discovery of oil as a basis for a saunas mining location under 

the act of February 11, 1897. 
Invarm PLACER LOCATION—GLACIER ‘NATIONAL PARK —Sussequany. DISCOVERY. 
_ A placer mining location upon which no discovery had been made at-the 
- date of the act of May ies 1910, creating the Glacier: National Park, was 
invalid and did not except the land covered thereby from the operation of 
that act; and a discovery after the reservation of the jand as a national 

park would be of no avail. | 


Apams, First Assistant Secretary: 


This is an appeal by the Butte Oil cata from. ‘the decision 


of the Commissioner of the General Land Office of April 12, 1911, 
‘affirming the recommendation of the register and receiver and hold- 


ing for rejection its mineral application for patent No. 30 filed 
October 24, 1905, at Kalispell, Montana, for Lake No. 11 and Excess 
No. 2 Placers, Surveys Nos. 7638 and 7639, embracing lands lying 
along the shore of Lower Kintla Lake within the Glacier National 
Park in supposed T. 37 N., R. 21 W., unsurveyed. The Commis- 


sloner also declared the locations aia and void. » 


The Lake No. .11 claim is stated to have been located May 6, 1901, 


‘and the Excess No. 2, August 17, 1901. The location notices as not 
state the- kind of mineral Clatined but the record shows that they 


were made as oil locations. The Glacier National Park was created 
by the act of May 11, 1910 (36 Stat., 354) which’ provided in part: 


all persons who shall locate or settle upon.or occupy the same, or any part 


thereof, except as hereinafter provided, shall be considered trespassers and re- 
“moved therefrom: Provided, That nothing. herein contained shall affect any 
valid existing claim, location, or entry under the land laws of the United 
| States or the rights of such claimant, locator, _or entryman to the full use and 
-enjoymént of his land. 7 


Proceedings weré initiated in this case upon the report of an 
officer of the Forest Service, which charged “ that there has been no 
discovery of mineral of Mls esa land embraced in these loca- 
tions, or either of them;” and the Department will consider only the 


a question of whether there has been a » valid discovery upon either of 


the two claims. | 
Land containing petroléum and other mineral oils may be entered 


and patented. under the placer mining laws in accordance with the 
act of February 11, 1897 (29 Stat., 526), which provides: - 


That any person authorized to enter lands under the mining ‘laws of the — 
United States may enter and obtain patent to lands containing petroleum or - 
other mineral Oils, and chiefly. valuable therefor, under the provisions of the 
laws relating to placer mineral claims. . 


* 


€ 
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Upon the Lake No. ‘Y, the company drilled a well to the depth | 
of 1 400 feet but struck no oil, after which it discontinued its opera- 
tions in August, 1904. A caall fiow of natural gas, however, was” 
developed, insufficient. for commercial purposes and without value. 
- One witness testified that by conserving the flow and using small 

pipes, the gas might be sufficient for a range used by a resident of 

the near vicinity. Upon the Excess No. 2, there was a seepage of 
oil beneath a large rock upon the surface of a spring of water which 
had stained some of the surrounding rocks. It could be skimmed 
off the surface and.-collected in a bottle and one sample so collected 
by one of. the Government’s ‘witnesses: upon analysis. proved to. bee | 
| petroleum oll. | 

- The appellant contends that the above developments, taken into 
consideration with the geological conditions, constitute a valid dis- | 
covery. It introduced at the trial a copy of a report entitled, “Oil 
of the Northern Rocky Mountains,” by Bailey Willis, a geologist 
who, speaking of a possible oil reservoir in this region, says: 


2. Nature of Reservoir.—A reservoir in which oil in any quantity might ac- 
ecumulate from this souree should naturally be an extensive stratum of porous 
rock so situated that the oil penetrating it could not escape. No such stratum 
ig definitely known to exist. It is true of the uppermost members. of the 
Cretaceous, as it is of the lowermost formations of the pre- -Cambrian, that they — 
are cut off by the over-thrust fault, and it is entirely possible that a porous 
sandstone of Cretaceous age may underlie the Rocky Mountains; but so far 

as the writer’ Ss observation. and reading go, such an hypothesis is without foun- 
dation in: observed fact.- On the other hand, in the shattered condition of ‘the 
uppermost: Cretaceous sandstones and the lowermost pre-Cambrian limestones 
a reservoir of limited capacity is pr esumably established in-both of them along 
the .zone of the overthrust, and it is reasonable to suppose that any oil eee 
ated in the Cretaceous would rise and occupy this broken zone. i 
_ 8. The Covér.—The. cover of such reservoir may be found in the. aeeaving 
Paleozoic strata. These present a ‘structure which is alike unfavorable to free 
escape of any accumulating oil, and at the same time sufficiently open to per- 
mit small quantities to reach the surface from very considerable depths. ' 

Throughout the entire thickness of 10,000 feet of shale, quartzite and. limestone, 
7 joint planes of . nearly vertical position divide every formation. They are an 
effective condition of the development of cliff walls many hundreds of feet in 


height and a universal phenomenon throughout the length and breadth of the ~ : 


range. Along these joint planes. it is probable that oil and gas as well as water | 
slowly make: their way to the. surface,. not by any direct course, but by a series _ 
of ascents and offsets, the latter occurring along bedding planes where imper- 
vious strata overlie. more ‘pervious beds. ‘T’he only condition controlling the 


- course which might. be traversed by the ‘oil is that it must in general eontinu- 


; ously ascend. ‘This is consistent with a long route by which it might come. to. 


the western outcrop, chiefly along. the bedding planes from strata beneath the 


| heart of the range. The fact that-the seepages along the western. side of the 
range appear from: strata beneath the red shales which are relatively. imper- 
vious ,bears pon. this hypothesis. : 
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In conclusion, Mr. Willis stated: 


If the inference as to the irregular line of ascent of the oil from its unknown ” 
-gource ‘be correct, the particular point at which the oil escapes to the surface is © 
as significant as.an indication of the position of a. subterranean reservoir. , 


From the above, it is apparent that the existence of the oil seepage 
upon the land is not. an indication that the particular tract is under- 
‘lain with a reservoir of oil. In fact, if it indicates the presence of. 
_a reservoir at all, it does not indicate that that reservoir is under the 
place of seepage. On the contrary, the indication is that the reser- 
voir, if any, is at some distance therefrom. While a flow of natural 
. gas Is frequently present in connection with the oil wells, a shght 
flow of gas, valueless in itself, does not demonstrate the existence of 
oil upon the particular tract-upon which it isencountered. . = * 
The question of what constitutes a. discovery of oil has been con- 
sidered by the various courts and the Department... In Nevada 
Sierra Oil Co. v. Home Oil Co. (98 Fed. Rep., 673) the evidence 
showed that there had not been any seepages of oil upon the tract in 
controversy, but that: sandstone and shale had been discovered 
_ thereon as well as on adjoining lands and that there were seepages | 
of oil upon some of the adjoining land as well as wells on the adjoin- 
ing tracts which were producing more or less oil. This was held 
“not to. constitute a discovery. Judge Ross holding that: 


But these were nothing. more than indications of existing oil under the surface 
of the ground in question, which might or might not prove to be true. Mere 
indications, however strong, are not, in my opinion, sufficient to answer the 
requirements of the statute, which requires, as one of the essential conditions 
to the making of a valid location of mappropriated public land. of the United 
States under the ae laws, al cee of mineral within the limits of the 


- claim, 


In Olive Land & Development Co.. v. Olmstead et al. (108 Fed. 
Rep., 568) the answer set up the following statement of facts: 


The answer avers that the land in controversy is of no agricultural value, 
and of but little, if any, value for grazing purposes, and. has no appreciable 
-value for any purpose except for petroleum that may be obtained by boring or 
drilling therein ; that it is in a well-recognized petroleum producing belt, and 
that adjacent properties in the belt are actually producing petroleum in large 
and profitable quantities, and that the surface indications of such producing 
- lands and upon the lands in. controversy are the same; that the surface rock 

-and sand.and the surface geological formation and stratification. upon the lands’ 
in controversy are. such as would lead: any experienced petroleum. expert. or 
any practical geologist familiar with petroleum-bearing lands. in California to 
pronounce the same oil or petroleum territory, and chiefly valuable therefor ; 
that one of the most pronounced and well-marked anticlinal folds of sand- 
stone and shale formation in Ventura county runs through the laud in con- 
troversy and has. its apex thereon, and that where said anticlinal fold is most — 
exposedl, by a declivity which sharply cuts the same, bituminous sand several 
feet in thickness and 100 or more feet loug. is clearly visible, which saud, when 
excavated, gives out a distinct odor of petroleum; that’ such bituminous sand, 


~ 
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in the formation in ‘which. it is found, shows the land in controversy to be 


mineral or petroleum in character, and constitutes such a discovery as would 


4 justify. any prudent petroleum miner in locating the same as petroleum land, — 


and in spending his Cee and*money in developing the same for its petroleum 
product; that * * discovery of bituminous sand in said sandstone and 


_ shale formation. having been made upon. the land in controversy by eight per- 


“we 


sons, * * | * citizens of the United’ States, ‘and over the age of 21 years, 
they did * * * locate * * * the lands in controversy, as placer petro- 
leum lands and asa placer petr oleum mining claim. 


| The court held that this location amounted to ‘aoe for the 
reason that no discovery of oil or other mineral had been made, nor, 
indeed, has yet been made.” | | 

In Miller #. Chrisman (7 3 Pacific, 1083) the evidence relied upon 
to show a discovery of oil i is set out. _ the Supreme Court, of Cali- _ 
fornia as follows: | | | | 


Upon the question of discovery the sole sdidanes | is that of Barieau himself. 
Giving fullest weight to that testimony, it amounts to no more than this:. that 
Barieau hati walked over the land at the time he posted his notice, and had 
- discovered “indications” of. petroleum. Specifically, he says that he saw a 
spring, and “the oil comes out and floats over the water in the summer time. 
when it is hot. In June, 1895, there was. a little water with 6il and a little 
oil. with the water coming out. It was dripping over a rock about two feet. 
high. There was no. HO0L: it was ue dripping al little water and. oil—not much 
water.” | 


The court holds: this not to be a discovery, stating: 


This is all of the “discovery " which it is even pretended was ‘made under. the 
Barieau location, and we think it clear that such testimony does not establish - 
a. discovery, within the meaning of the law. To constitute a discovery, the law. 
requires something more than conjecture, hope, or even indications. The geo- 
“logical formation of the country may be such as scientific research and prac- 
tical experience have shown to be likely to yield oil in paying quantities. Taken 
with this there may be other surface indications, such as seepage of. oil. All 
these things combined may be sufficient to justify the expectation and hope 
that, upon driving a well to sufficient depth, oil may be discovered ; but one and | 
all they do not, in and of themselves, amount to a discovery. This view finds | 
support in the Nevada Sierra Oil Co. v. Home Oil Co. (C.-C.) 98 Fed., 678, © 
where the circuit court was dealing with this precise question, in regard to 
this precise piece of land, under these identical circumstances. While perhaps. 
it would be stating it too broadly to say that no case can be imagined where a. 
surface discov ery may be made of oil sufficient to fill the requirements of the 

' gtatute, yet. it is certainly true that no such case has ever been presented to our / 
attention, and: that in the nature of oo such a case will seldom, a ever, - 
occur. 7 


So in Bay v. Oliahens Sonittion Css. Oi & iiae Co! ef al. 
| (7B Pac. Rep., 936) the Papen Court of ee ot page 940, 
‘expresses the same view: | 
Neither will mere surface indications support a location. It is the common. 
experience of persons of ordinary intelligence that petroleum in valuable quan- 
tities is not found on the surface of the ground, nor is it found in paying 
. quantities seeping from the earth. Valuable oil is found by drilling or boring 
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into the interior of the earth, and either flows or is pumped to the surface; 

and until some body or vein has been discovered from which the oil’ can be 
brought to the surface, it cannot be considered of sufficient EBPOrHEAGe to war- 
rant a location under the mineral laws. | ; 


In New England & Coalinga Oil Co. 2. Congdon et al. (92 Pac., 
180) the Supreme | Court of California held that the following facts 
under Miller », Chrisman, supra, did not constitute a discovery: - 

Evidence that the land was oil bearing consisted of the testimony of plain- 
tiff’s superintendent that he had found on the land ‘“‘ some oil sand stained with 
oil and a ridge of fossil,’ and that oil had been discovered in neighboring 
locations; the nearest well being some two miles distant. The geological 
formation indicated. the probable existence of oil -bearing strata in the claim. 
_ The Department i m Southwestern Oil Co. v. Atlantic and oe : 
R. RB. Co: (39 L. D. , 335) held (syllabus) : 

The disclosure of a stratum of bituminous sandstone or shale from which 
a small quantity of oil seeps, not sufficient to impress the land with any value 
for mining purposes, does not constitute a ‘sufficient aateeovery. to support a 
yalid mining location. 7 


Under the above authorities and the record in this case, it is 
apparent that the decision of the Commissioner, that there has been 
no discovery upon either of the claims,. here idnder consideration, 
must be affirmed. The slight flow of gas and the small seepage of 
oil were indications that there possibly is a reservoir of oil lying at 
an unknown depth and situated at some unknown distance from the 
land and cannot be regarded as a discovery of oil:as a basis of a 
placer mining location under the act of February 11, 1897. 

It is not necessary in the decision: of this case to hold that under 
no conceivable circumstances could there be such seepages or flows - 
of oil on the surface of land as when found by one attempting to 
locate a mining claim ‘would constitute a discovery. It is sufficient 
that in this case the seepage shown is not of such character as in the 
opinion of the Department to constitute a discovery. 

Counsel requests that in the event that the application for patent 

.be denied, the locations be permitted to remain intact in order that 
the claimant may prosecute further development work, This request 

must be deniéd. As a discovery is a condition precedent to the 
making of a valid mining location, the present claims were invalid 
at the time of the creation of the Glacier National Park; the lands 
_embraced therein became a part of that park by virtue of the act of 
May 11, 1910, and a later discovery of oil would be of no avail. 

The decision of the Commissioner, both in rej jecting the application 
and declaring the locations null and void, is affirmed. 
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‘ BEACH. v. HANSON, 
Decided April 8, 1912. 


RECLAMATION WITHDRAWAL—PENDING CONTEST—PREFERENCE RIGHT. | 7 
Where land embraced ‘in a homestead entry was withdrawn for use in con. | 
nection with a reclamation project pending a contest which resulted in 
cancellation of the entry, the successful contestant, upon. restoration of. 
the land, is entitled to a period of thirty days-from the date of such 
restoration within which to. exercise his aa as right of anh | 


THomPson, Assistant Seer etary: 


_ Harry E. Beach appealed from decision of the Commissioner of | 
the General Land Office of J a 29, 1911, —_* his application. 
for homestead entry for SE. ; See. 4,7. 8 N., R. 29 E., W. M., 

Walla Walla, Washington. _ 

February 23, 1902, Fred A. Hall made npmesteua diay for this’ 
land, against which: George E. pangen filed contest, which effected | 
its cancellation January 22,1908. 

December 29, 1905, the jana was withdrawn for use in. Yakima, 
Project, and was restored August 18, 1910, to settlement November 8, 
and to entry December 8, 1910, on which day Beach filed homestead 

application alleging settlement November 8, 1910. — 

December 12, 1910, Hanson was allowed to make desert-land entry: 
In exercise a his preference right as successful contestant, and. 
Beach’s homestead application was that day rejected for- conlick 
therewith. The Commissioner. affirmed that action. 

It is assigned as error of the decision that paragraph 6, instructions 
of January 19, 1909 (37 L. D., 865), and of October 1B, 1910 (39 
L. D., 296), and act of June O5, 1910 (86 Stat., 835), absolutely ter- 
suinetod any preference right of Hanson. | 

It is true that’ Hanson got no right as against the United States 
to enter the lant embraced in Hall’s entry, then withdrawn for use 
in Yakima Project. This is because the paramount supposed inter- 


est of the United States will not permit another entry. But if it 


be found that no interest of the United States requires appropriation 


of the land to public use, and that the withdrawal was made under —— 
- misapprehension of fact, the preference right attaches, for that-is 


statutory, granted by act of May 14, 1880 (21 Stat., 140). The land — 


department has no authority by peeatntion to aecoaed the act or | 


deny the right. The regulations apply to land under proper with- _ 
. drawals for public use and for protection of public interest.. Thus, | 

in Wright v. Francis et al., 36 L. D., 499, the Department held that 
where exercise of a contestant’s preference right was prevented by 


withdrawal of the land for reclamation before expiration of the — 


preference period, and it was restored to entry, the right may be 
_ exercised within thirty days after such restoration. The present case, 
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like that in Wright ». Francis, involves land withdrawn pending 
contest. The two cases differ in no material respect. — 
In respect to the act of June 25, 1910, counsel do not ansciy the 
ground of contention, that the preference right was thereby taken 
_ away. Presumably, the fifth section is intended, prohibiting any 
entry aftér date of the act until fixing of farm nits and announce- 
ment of water charges. Giving that section full force, it could only 
postpone exercise of the right “until farm units are established and 
water charges announced. | a 
The record does not show any provision of this act was diste garded, 
and so does not disclose error. 
The decision, is affirmed. — 


| | BEACH v. HANSON. — | 
- Motion for rehearing of departmental decision of April 3, 1912, 
40 L. D., 607, denied by Assistant Secretary Thompson, May 25,1912. 


"HEIRS OF ROBERT M, AVERETT. 
Decided April. 11, 1922. 


HEIRS OF DECEASED ConTestaNt—PREFERENCE Rieut—Acr.or Juty 26, 1892. 
Under the act of July 26, 1892, the heirs of a deceased contestant, qualified 
under. the law, succeed to the same rights that contestant would have had 
bad his death not occurred, and burdened with the same duties and obliga- 
- tions as to residence, cultivation, and improvement, upon making entry in 
exercise of the preference right, as would have rested upon contestant had 
he himself exercised the right; but the heirs have no authority to assign 
the right or to delegate another to perform for them the duties and obliga- 
tions required by the homestead law. : , 


_ Tompson, Assistant Secretar ys 

George .M. Averett has appealed from a decision of ‘tie Ganga 
Land Office, rejecting his application to make homestead entry of the - 
SE. 4, See. 36, T..2 S.; Rb W., ‘Vernal, Utah, as heir of Robert: M. 
Averett.” 

‘The land in aietion had oe been embraced in the oneal 
entry of one Samuel L. Malaby, which was successfully contested by - 
‘Robert M. Averett, who died on or about June 2, 1908, prior to the - 
order of the General Land Office of September 28, 1908, ee 
the entry. . - 

October 31, 1908, George M. Averett, a brother of the nomianed: 
contestant, pe to make entry of said land, in behalf os the heirs | 
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of Babere M. Averett, under the act of July 26, 1392 (27 Stat,, 270). 
That act reads as follows: 
3 That should any person who has initiated a contest die before the final 
termination of the Same, said contest shall not abate by reason thereof, but © 
his. heirs who are citizens of the United States, may continue the prosecution 
under such rules and regulations as the Secretary of the Interior may prescribe, 
and said heirs shall be entitled to the same rights under this act that contest- 
_ant would have been if his death had not occurred, 
The application was rejected because applicant had previously 
- made entry of other lands in his own right, which he relinquished, 
and had submitted no showing as to his right to make a second | 
entry. | | 
The application » was returned to the local office = the Ceteral | 
Land Office with instructions to require applicant to show his rela- 
tionship to Robert M. Averett, the deceased contestant, and that, 
under. the laws of Utah, he was an heir to the’said Robert M. Averett 
and entitled to make the proposed entry by virtue of the provisions 
of said act of July 26, 1892, supra. 

The facts disclosed by the additional pool submitted face such 
‘instructions show that the deceased contestant left no widow, child, 
or children. His father and mother and the applicant herein, a 
brother, survived him. Whether the parents of contestant pee other 
direct heirs beside the claimant is not dis¢losed. | | 

Under the title “Succession”, sections 3 and 4, chapter 4, of: the 
Compiled Statutes of Utah (1907), 947, property meee ‘el and 
-personal, are thus disposed of: 


If the decedent leave no issue, nor husband, nor wife, the estate must £0 to 
his father and mother -in equal shares, or if either be dead, then to me other. 


Section 4, under that title, reads as follows: 


-If there be neither issue, husband, wife, father, nor mother, then in equal 
shares to the brothers and sisters of the decedent, and to the children of any 
deceased brother or sister. by right of representation. a8 

From the foregoing reference to the laws of Utah it will be seen 
that the father and mother of the deceased contestant, who are still 
living, are the only heirs of Robert M. Averett and. alone succeed to. 
the preference right to make entry of said land in virtue of the 

successful termination of the contest initiated by him while in life. 

_ The purpose of the act of July 26, 1892, was to provide a means — 
whereby the heirs of a deceased contestant might derive the same 
benefits from a contest commenced by their ancestor in his lifetime 
that such ancestor himself might have been entitled to had he lived; 
that is, the joint right of the heirs to continue the prosecution of a 
contest and a preference right-to make entry. of the land by all of 
said heirs who are citizens of the United States. Biggs v. Fisher 
| (33 L. D., 465) ; Lenertz ». Malloy (36 L. D., 170). 
— : 95464 ee 40—11-39 


610 | DECISIONS RELATING TO THE PUBLIC LANDS. 


The brother of the deceased contestant is not an heir-so long as 
‘the father and mother are living, and the renunciation by them of 
their right to contest the entry will operate as an abatement, as they 
have no more authority to assign that right,.even to one who might, 
in the event of their death, be an heir, than the deceased contestant 
aould himself have had, and that is ‘practically the effect of their 
renunciation. 


7 Appellant seeks to sustain ie right to make sitey under hig appli- 
cation in virtue of a waiver by the father and mother in his favor 


of their right: under said act of July 26, 1892. But the right given 
by the act is merely such right as the contestant would have ‘been 


entitled to had the contest been terminated in his lifetime, and that — 


is a perference right to make entry of the land by such of the heirs 
as may be qualified and to complete it by ane full compliance 
with the homestead laws. 


The heirs acquire the same right’ burdened with. the same duties — 


and obligations as to residence, cultivation, and improvement of the 
land that the contestant would have had and would have been re- 
quired to perform. Becker v. Bjerke (36 L. D., 26). 

The heirs, to whom the right is given by the statute can neither 


assign it nor delegate anyone else to perform the duties and obliga- | 


tions for them that are required by the homestead law. 
The decision = the General Land Office is affirmed. 


- WILLIAM G. PLESTED ET AL. 


, Dena April 19, 1912. 
CoaL LANDS—PRICE. 

The provision in section 23847, Revised Statutes, that coal lands should be 

gold at “not less than” ten dollars per acre for lands situated more than 
fifteen miles from a completed railroad, and twenty dollars per acre for 

lands situated within fifteen miles of such road, fixes'a minimum price 
‘at which such lands may be sold, but leaves the Interior Department to 
prescribe, by regulations authorized by section 2351, a higher price for any 
such lands, if in its judgment the continous: would Seem to warrant it. 


hose First Assistant Secretary: 
_ This case is before the Department on the soe of William. G. 
Plested and Charles Beuchat from the decision of the Commissioner 


4 


of March 1, 1911, rejecting their application to purchase, under the © 


provisions of the Revised Statutes of the United States relating to 


the sale of coal lands, lots-1, 2, 3 and 4, Sec. 8, and lots 3 and 4, Sec. 
9 (containing 240 acres), T. 34 S., R. 65 W.., 6th P. M., Pueblo land 


district, Colorado. 
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It appears. that the entire area embraced in eaid T. 384 was, on 
July 97, 1906, pursuant to departmental order of July: 26, 1906, as 
later modified by departmental order of December 1%, 1906,. -with- 
drawn from disposition under the coal land laws. April 12, 1907, 


pending such withdrawal, the said Plested and Beuchet-presented at 


the local office a coal declaratory statement covering the above de- 
scribed tracts, based upon the alleged possession of the land and the 
- opening and improvement of a mine, subsequent to the said depart- 
mental withdrawal. This was promptly rejected by the local officers | 
because in conflict with the withdrawal, and that action was affirmed 
on the successive appeals by the claimants, by the Commissioner’s 
decision of March 30, 1908, and departmental decision (unreported) 
of January 30, 1909. In the meantime, however, the claimants, on 
April 18, 1908, filed a “ notice of claim” to the land, under depart- 
mental circular of March 21 1908 (36 L. D., 318), said notice to be- 
come effective in the event of the ultimate refusal of the land depart- 
ment to recognize any penis in the claimants une their declaratory 
statement. | 

By letter of June 25, 1910, the Commissioner notified ie local 
officers that all of said tracts had been classified as coal land and. 
appraised or valued, at the following prices per acre: Lots 1, 2, 8 
and 4, Sec. 8, at $125; lot 8, Sec. 9, at $115; and lot 4, Sec. 9, at $135. 
Three days thereafter, it is alleged by claimants, the local officers 
notified them that they would be allowed sixty days in which to assert 
formal claim to the land, in accordance with the provisions of the 
coal land laws and the regulations thereunder. Thereupon the claim- 
ants, on July 22, 1910, filed the application to purchase the land here 
in question, and notice thereof appears to have been contemporane- 
ously published and posted for the neccennay thirty-day pees which 
ended September 3, 1910. 

By letter of September 9, 1910, the local officers notified the claim- 
_ ants of the prices at which each of the tracts embraced in their appli- 
cation had been valued or appraised (the aggregate amount for the 
240 acres being $30,000) ; that they would be allowed thirty days in 
which to pay “this purchase price” for the land; and that, in default, 
their application would be rejected. 
September 22, 1910, the claimants who, in the méantime, had sup- 

pled the necessary pros of the publication and posting of the notice 


of their application, tendered to the local officers in payment for the _ 


land, at the rate of $20 per acre, the sum of $4,800. This amount, 
however, the local officers declined to accept and, on October 25, 1910, 
notified the claimants that their application had been that day re- 
jected for failure to make compliance with the terms of the local 
officers’ said letter of October 9, 1910, requiring payment for the land 
in the sum of the cs sieaad price of $30,000. On eppes by the 
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claimants, t this action was, for the reason given by the ise officers, 
affirmed by the decision of the Commissioner herein appealed from. 

The appeal, in part, challenges the correctness of the local officers’ 
action in rejecting the claimants’ declaratory statement presented in 
1907, for the reason that the land was then covered by departmental 

withdrawal of July 27, 1906; that matter, however, was finally passed. 
upon and determined by the Department adversely to the claimants’ 
then, as well as present, contentions and will not therefore be again : 
considered. 

It is farthibis urged in the appeal that the Department i is without 
authority to exact in payment for land a sum in excess of the prices 
specifically named in section 2847, Revised Statutes, to wit, $10 per 
acre for lands situated more than fifteen miles from a completed rail- 
road, and $20 per acre for lands situated within fifteen miles of such 
railroad. In this connection, however, it-is to be observed that Con- | 
gress in said section did not establish a fixed price at which coal © 
lands should be sold but prescribed merely that “not less than” the 
prices named, depending upon the distance of a particular tract from 
the completed railroad, should be required to be paid therefor, thus 
leaving the Commissioner free, by regulations authorized by section 
2351, Revised Statutes, to establish a higher price for any tract if, in 
his judgment, the conditions would seem to warrant it. It is true 
that, for many years succeeding the enactment of the coal land laws, 
the minimum prices named therein were, by regulations of the land 
_ department, prescribed and accepted as the maximum rates at which 
such lands might be sold. This, however, was changed by the regu- 
lations of April 12, 1907 Ne, L. Ds peel, a 6 of which reads 
as follows: 

Tafonanlon will be furnished eapisters and receivers by the ‘Commissioner’ 
of the General Land Office of the price at which all coal lands in their respec- 
? tive districts will be offered. The local land offices will from time to time be 
furnished with schedules and maps (1) showing lands known to lie without 
| ascertained coal areas and open to entry under the general land laws, accord- 
_ ing to the character of each particular tract; (2) showing lands known to con- 
tain workable deposits of coal, whereon prices will be fixed upon information. 
derived from field examination; and (8) showing lands containing coal of such 
character as may, from their location at a distance from transportation lines, 
be sold at the minimum price fixed by the statute as hereinafter stated. 

Local land officers will allow coal entries’ for lands in the first and third 
classes at the minimum price fixed by the statute, and for those in the second 
class at the prices stated in the schedules and maps furnished them. Lands 
listed in classes 2 and 3 are subject to entry under the coal-land laws only, 
unless shown by the applicant to be of such character as to be subject to entry 
under some other law. For those lands listed as of the first and third classes 
(when entered under the coal-land laws) the price is not less than $10 per acre 
when situated more than 15 miles from a completed railroad and $20 when 
situated within 15 miles of a completed railroad; and where the lands lie 
partly without such limit, the higher price must be paid for each smallest legal 
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subdivision the greater part of which lies within 15 miles of such railroad. 
The term “completed railroad” is construed to mean a railroad actually con- 
structed, equipped, and operating at the date of entry. The distance is to be 
calculated from the point on such railroad nearest the lands applied for, and the 
facts in each case must be shown by the affidavit of the applicant, corroborated - 
by the affidavit.of some disinterested credible petren having actual knowledge 
thereof. | 


~~. 


In adopting and 1 issuing these repralnnions the Comminseners 1s s well 
within the plain terms of the coal land law, and the scope of the 
authority thereby conferred upon him. Pursuant to. those regula- 
tions, the land in question has been examined, classified, valued and | 
ordered to be disposed of at prices ranging from $115 to $135 per acre 
and schedules and maps showing such valuation had been duly for- 
warded to the local officers and received by them prior to the date of 
the filing of the application here in question.- These figures, then con- 
stituted ‘the prices at which the several tracts embraced in the appli- 
cation may be sold, and not the minimum price of $20 per acre 
named in the act for lands situated within fifteen miles of a completed 
railroad. | 3 

The. decision acne ne is accordingly affirmed. 


WALKER v. BURGESS. 
Decided April 25, 1912. 


‘Sreconp HoMEestEap—Act OF FEBRUARY 3, 1911. 

The right of second homestead entry accorded by: the act of February 3, 1911, 
is not limited to instances where the original: entry was lost, forfeited, or 
abandoned. prior to the act, but is equally applicable where the original 

— entry, made prior to the date of the act, was lost, forfeited, or abandoned 
subsequent to that date. . 

- Practice—ConTEST—PRoTEST, 


’ Where entry has been allowed. upon a showing of proper iitheatioa’ on. 
the part of the applicant, any attack upon the entry onthe ground of the 
| —entryman’ s disqualification should be: by contest and not by protest. 


Apams, First Assistant Scoretary: 


_ Frank D.- Walker has filed a petition vaqnestihe the Secretary to 
direct the Commissioner of the General Land Office to certify the 
record in the above entitled case to the Department for consideration. 
_ By departmental decision of July 21, 1911, it was directed that 
Frank D, Walker’s homestead entry for the NE. 4, Sec. 12, T. 96 N., 

R. 71 W., Gregory, South Dakota, land district, be samieeled upon the 
contest of Wiliam C. Burgess upon the condition that Burgess, 

within thirty days from receipt of notice of preference right. of 
entry, file his application showing proper qualification to make entry 


om 


~ 
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of the isna described. A motion for rehearing of said ren was 
denied November 22, 1911, and the case was closed by Commissioner’s 
letter of November 29, 1911. December 7,.1911, Burgess was notified 
of his-preference right of entry. He accordingly filed his -applica- 
tion showing qualifications and -was allowed to make second entry _ 
on January 6, 1912, for the land described. He had prior thereto, ~ 
viz., on July 19, 1910, made homestead: entry for lots 3, 4 and 5 of 
‘ieee, 31, T.. 95 N., R. 71 W., which on January 6, 1912, he relin- 
quished, as. he agers without consideration. «A brother of Burgess 
made entry of the land relinquished on the same date. Walker’s 


_. entry was accordingly canceled as of date January 6, 1912, at the © 


time of filing of the application of Burgess. January 16, 1912, 
Walker filed protest against. allowance of the entry of Burses: 
alleging that the latter was not qualified to make entry for the 
reason that he had made a prior homestead entry for lands of the same 
general character as the land here involved, and which former entry 
was not relinquished until January 6, 1919; that the relinquished 
lands. had not been abandoned either before or since filing the relin- 
quishment, the entryman having resided thereon during the year 
1911, and down to the time of filing protest; that the relinquish- 
‘ment was merely filed for the purpose of attempting to qualify him- 
self to make second ‘entry, and to afford another member of his family 
an opportunity to make entry of the land embraced in the said 
_. prior entry of Burgess; that Burgess, if he in fact abandoned the 
land embraced in the former entry, relinquished same for a con- 
sideration, and is thus within the inhibition contained in the act of 
_ February 3, 1911 (36 Stat., 896), authorizing allowance of homestsad 
entry inden certain cincuinstances ° 
“March 27, 1912, the Commissioner dismissed the protest of Walker 
and denied the right of appeal upon the ground that Burgess had 
shown himself qualified to make second entry; that the protest was 
filed after the entry of Burgess was made; that the proceedings were 
strictly in accord with the. departmental dircebions | | 
_ The petition urges that the action of the Commissioner has denied 
‘Walker a substantial right; that Burgess was not. qualified to make 
a second entry forthe reason that his former entry was not lost, for- 
feited or abandoned prior to said act of February 3, 1911, aad for 
the further reason that fraud is evident in the pretended relinguish- / 
ment and that if his claim to the land was really abandoned, that he 
received consideration for the relinquishment. It is strongly urged | 
that the Commissioner wrongly interpreted the said act of February 
8, 1911, and that said act does not authorize second entry unless the 
former entry was lost, forfeited, or abandoned pa to the date of 
said act. Said act reads as follows: | | 


That any person” who, prior to’ the approval: of this’ act; has’ made: etitty” 
under the. homestead or desert-land laws, but who, subsequently to such entry, 
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from any cause shali have lost, forfeited, or abandoned the same, ‘shall be | 
entitled to the benefits of the homestead or desert-land laws ag though such 
former entry had not been made, and any person applying for a second home- 
_ stead or desert-land entry under this act shall furnish a description and the 
- date of his former entry: Provided, That the provisions of this act shall not 
~ apply to any person whose former entry was canceled for fraud, or who relin- — 
quished his former entry for a valuable consideration in excess of the filing 
fees paid by him on his original entry. | 


This language 1 1s clear and specific. It- ne for itself, Nox ex- 
traneous aids are needed to show the intention of the lawmaking ~ 
body. Nothing i is left for interpretation except to follow the plain, 
| ordinary meaning of the words. employed. The following are well- 

established principles: of law concerning the interpretation. of 
statutes: , | | | 

If a Sataied is plain, certain: and ‘mambiguous, so that: no doubt arises from. , 
its own terms as to its scope and meaning, a bare reading suffices : then inter- 
pretation is needless. ... The-rules of construction with which the books 
abound apply only where the words used are of doubtful import; they are only 
so many lights to assist the courts in arriving with more aceuracy at the’ true 
interpretation of the intention. . vis Courts are not at. liberty to speculate 
upon the intentions of the legislature where the words are clear, and to construe. 
the act upon their own notions of what ought: to have been enacted. [Lewis’ © 
Sutherland Statutory Construction, vol. 2 (second crea pp. 695-697]. 


_ When a statute is ambiguous, itis proper to seek in every asi Giiaes 
way for the intent of the lawmaking power, and debates in Congress — 
upon the bill while pending, and especially reports of committees, 
have often been drawn upon for light in seeking for the intent and’ 
purpose of the law. These are never infallible guidés, however, as 
is: shown in this particular instance. In the brief submitted herein, 
numerous excerpts from the records of the debates upon the bill in 
the House of Representatives are given in support of the contention | 
of counsel. One of the members is quoted as follows: | 

‘There have been a good many things said in this debate that have somewhat 
clouded a: very simple issue. . . . There is no essential difference between 
the bill now before the House and the act of 1908. ‘The language is practically 
identical, except that it gives the right to one who had received as much 4s the 


filing fee as a consideration. We are simply bringing what now is the law 
down to date and making it clear as to its. intent. 


This speaker may have been correct in his seotathent that the debate 
had clouded the issue, but he was clearly in error in saying that. the 
language in the act of February 3, 1911, and that of the act of Feb- 
Tuary 8, 1908, is practically the same. The language of the respective 
acts is esontinlly different upon the point here involved. The said 
act of February 8, 1908 (85 Stat., 6), reads as follows: 


That any person who, prior to the passage of this act, has made entry under 
the homestead laws, but from any cause has lost, forfeited, or abandoned the 
same, shall be entitled to the benefits of the homestead law as: though such: 
former entry had not been made, and any person applying for a second home- 


616 DECISIONS RELATING TO THE PUBLIC LANDS. 


stead under this act shall furnish the description and date of his forme ahtrys. 
Provided, That the provisions of this act shall not apply to any person whose _ 
former entry was canceled for fraud, or who relinquished the former uy for = 
a valuable consideration. : . 

' The Department held that an applicant under the latter act must 
aioe not only that the former entry was made prior to the date of | 
the act, but also that it had been lost, forfeited, or abandoned prior 
to the date of the act. See instructions of Robrancs 29, 1908 (36 L. 
_D., 291). But as to the act of February 3, 1911, supra, the Depart- 

ment has held that where the former entry was made prior to the 
date of the act, it is immaterial at what date thereafter it was lost, 
forfeited, or abandoned, because the act provides that if “ subse- 
quently to such entry ” it be lost, forfeited, or abandoned, such entry- 
man shall be entitled’ to make cond entry provided he comes within 
all of the other provisions of the act. See subdivision “ C”, Sec. 13, 
of instructions of April 20, 1911 (40 L. D., 40). The Department 
holds to this view of the law, and therefore the contention of counsel 
to the contrary can riot be concurred in. 

Another feature of this case deserves consideration, namely, the 
contention that Burgess was not entitled to make second entry under 
the said act of February 3, 1911, because he relinquished his former 
entry for .a consideration, or that if he did not relinquish it for a 
consideration he has not in fact abandoned his claim to the said land 
but only relinquished it to allow his brother to hold it for the benefit 
of Burgess. Affidavits are submitted in support of this contention. 
_ However, this protest was filed after. the second entry of Burgess was 
allowed apon the showing of proper qualifications. If that showing 
be false, the entry is subject to attack, and while it may be possible 
for Walker to show that Burgess Aas not as a matter of fact lost 
control of the land embraced in his former entry, or that he relin- 
quished same for a consideration, yet it is believed that if he wishes 
to attack the present entry of Burgess, it should be done by way of 
contest and not upon protest. If Burgess was not qualified to make 
second entry, his present entry is illegal and is subject to contest in 
the usual way. Walker must be relegated to that procedure. 

The petition is accordingly denied and the papers transmitted to 
_ the General Land Office for filing. 


" RECLAMATY ON—OKAN OGAN PROJ ECT. 
Orper. 


DaparrMenr OF THE Inrertor, 
Washington, April 29, 1912. 
” Whereas, i in: pursuance of the acts of Congress approved. June 1%, 
1902 (32 Stat., 882); and F ebruary 13, 1911 (36 Stat. ene respec- 
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. rane an. Ser was s promulgated o on March. 298, 1911, for ne Okano- | 
. gan project, Washington, granting until farther note a stay of | 
proceedings looking to the cancellation of entries and water-right ~ 

applications because of failure to make payment of the. building 
charge, the said order being effective:as to all entries and water-right 
- applicatitons subject to public notices and orders theretofore issued, — 
upon payment on or before May 1, 1911, of $1.00 per acre of irrigable 

land on account of the building chap. plus all charges for operation 
and maintenance due on or before said date, and subject also to com- 

pliance with the ponainons of a pao notice to be thereafter issued 3 

and 

Whereas, it is not feasible at the present Fae to announce the 
amount of the charges which shall be made per acre of irrigable land 
nor the rate at which.said charges shall be paid, and negotiations 
with the Water Users’ Association and by the Association with indi- 
- vidual land owners are in progress for the purpose of assuring 
payment of an increased building charge which may amount to $100 
_- or mére; per acré, to cover proposed improvements of such character 

as to conduce to the better assurance of the water supply; 

_ Now therefore, in pursuance of the said acts of Congress: 

1. An additional stay of proceedings is hereby offered to all. entry- 
men and water-right applicants subject to the provisions of the 
public notices and orders theretofore issued, who on or before May 15, 
1912, execute and file in the local:land office at Waterville, Wash- 
ington: an acceptance in the form: set forth i in paragraph 7 of this 
order. Printed copies of this order may be used for such ‘purpose. 
Such acceptance must be accompanied by payment of a rental charge 
_ -for the season of 1912 of $3.00 per acre of irrigable land in the area 


- within the project held by the water-right applicant. The stay of 


proceedings herein granted shall remain in effect. until further 
announcement by public notice or otherwise. Applicants who file 
~ such acceptance shall be subject to the provisions of the public notices 
hereafter to be issued fixing the annual rental charges and. the | 
increased cost of the project. | 
2. All water-right applicants who availed themselves of the former 
stay of proceedings, but who elect not to avail themselves of the 
stay of proceedings, hereby offered, shall be subject to the public — 
notices heretofore issued and to a building charge of $70 per acre 
of irrigable land. The unpaid balance of: said sum. shall be due 
‘and payable in annual instalments of $8.00 each, the first of which 
shall be due on May 1, 1912. The last payment shall be $8.00 or such 
_less sum as may be necessary to complete the payment of the building : 
charge of $70 per acre. 


3. An entryman against whose ee there is no pending charge of me 


non-compliance with the law or regulations, or whose entry is not 
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subject to cancellation under the Reclamation Act, may relingiien 
his entry to the United States and assign in writing to a subsequent 
entryman any credits he may have for payments made on his water- 
right application, and such assignee shall have the right to continue — 
payment at the same building charge. A private land owner against 
whose water-right application there is no pending charge of non: 
compliance with the law or regulations, or whose water-right. appli- 
cation is not subject to cancellation may in like manner make written 
assignments of credits for payments made, and his grantee shall have 
the right to continue payment at the same building charge. 

4, All entries and water-right applications hereafter made without 
valid written assignment of credits for payments theretofore made, 
shall be subject to a building charge of $100 or more per acre, as 
may be hereafter fixed, and pending the issuance of public eae 
providing therefor, shall receive water upon payment of the rental 
charges herein or hereafter provided. | 

5. Operation and maintenance charges for all lands where. the, stay 
of proceedings under this order is not taken advantage of shall until 
further notice be $2.25 per acre of irrigable land. | 

6. Upon failure to make payment as herein required on or before | 
May 15, 1912, or the annual charges which may be hereafter an- 
nounced, or to file -water-right application as required by public 
notice, to be hereafter issued, the entry or water-right application, 
or both, as the case may be, which would otherwise be subject to 
cancellation will be promptly cancelled.- The acceptance of this order 
shall not be complete, notwithstanding the signature of the accept- 
ance in paragraph 7 hereof, until formal execution and record of a 
contract for covenants. running with the land to secure proper appli- 
cation for a water right subject to the terms of the public notice 
hereafter issued announcing the charges as ultimately determined by 
the Secretary of the Interior. Such contract, as well as necessary 
amendatory contract with the Okanogan Water Users’ Association 
must be made prior to July 1, 1912. 

7. Acceptance of the further stay of proceedings herein offered 
shall be in the following form and may be executed on a copy. of 
this order: | : | : | 








I, entryman or owner of —————,, Section Twp. N., R. 
E:., W. M., on the Okanogan project, Wash.; do hereby accept the stay — 
- of proceedings offered in paragraph 1 hereof subject to all conditions announced 
in this order, and enclose herewith the sum of $8.00 per acre for the irrigable 
land herein Mescr ved: : 








Date - 
‘Witness as to signature: 
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8. The stay of proceedings granted by the order of March 28, — 
1911, shall terminate on May 15, 1912, except as to those accepting , 


this order; provided, however, that notwithstanding the filing of such - 


acceptance, such stay of proceedings shall terminate on July 1, 1912, 
if the provisions of paragraph 6 hereof relative to the eeecution and 
recordation of contracts shall not have been fully complied with. 


| Samuret Apams,. — 
hoes, Assistant Secretar; yf a the Interior, 


‘-RECLAMATION—LOWER YELLOWSTONE PROJECT—PAYMENT. x 
| ° _ _ Orpen. | 


| DEPARTMENT oF THE INTERIOR, 
Washington, April 30, 1912. 


By virtue of. the authority contained in the act of Congress ap- 
proved June 17, 1902 (32 Stat., 388), it is hereby ordered that any 
settler under the Lower Yellowstone project, Montana-North Da-. 
kota, may receive water for irrigation in the season of 1912 without 
prior payment of the portion of the instalment for operation and. 
maintenance amounting to $1.75 per acre, being the balance due for 
operation and maintenance for 1911, $1.25 plus the advance payment. 
required by existing public notices and orders for 1912, 50 cents. per 
acre of irrigable land, subject, however, to the following conditions, 
viz: 3 : | : | 

1. Application for such extension of time of payment must be 
made to the Project Engineer through the Lower Yellowstone Water 


Users’ Association not later than June 1, 1912. . 


9, Payment must be made not later ‘han December 1, 1912, and iis | 
amount to be paid shall be $1.95 per acre of iepaile ind: instead . 
of $1.75, and also the balance of $2.00 per acre which shall be due on 
that date for operation and maintenance for the season of 1912, pro- 
- vided, however, that if payment has heretofore been. made ‘of the 
‘$1.25 Balanes for 1911, the amount to be paid on December 1, 1912, 
shall be $2.55 per acre instead of 50 cents and $2.00 as required js 
the. public notices and. orders heretofore issued. 7 

| SAMUEL Avams, 
| First Assistant Secretary of the eee 
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Decided a 29, 1912. 


PLACER CLAIM—CLAY SUITABLE ror Use IN MANUFACTURE OF CuMEntT.. a 
A. deposit of clay suitable only for use in the manufacture of Portland — 
cement does not render the land containing it eabiech to disposition under: 

the placer mining epi 7 


| TwomPeon, Assistant Secretary: 

This case comes before the Department on the appeal of John Z. 
Bettancourt from. the Commissioner’s decision of May 25, 1911, dis- 
missing his protest against the application (Serial 01303). of Minnie 
B. Fitzgerald, widow of Hiram E. Fitzgerald, deceased, by her attor- 
- ney in fact John F. Leghorn, to select, under the act of July 1, 1898 
(30 Stat., 597, 620), and May 17, 1906 (34 Stat., £97), a certain un- 
surveyed area, aggregating 80 acres, described by metes and bounds, 
-lying within what, when surveyed, will be T. 39 N., R. 43 E., W. M., 
Spokane land district, Washington,-in lieu of the SW. + NW. 4, 

NW. SW. 3 zp Sec. 5, T. 4, N., R. 2 E., same land district, relinquished 
by nee 
._ The application was filed October 20, 1908, and, April 14, 1909, 

John 4. Bettancourt filed a, protest against it, iene that the land 
is mineral in character and is embraced in the Mark Tapley placer 
mining location made February 5, 1902. Previous to the filing of 
Fitzgerald’s application, certain proceedings with respect to the 
land, not necessary to be here stated, were had. As-a result thereof, 
however: a number of residents of the town of Metaline, situated | 
within the limits of the tract here in question, on September 9, 1908, 
filed a protest against the. patenting of the land embraced in the 
Mark Tapley mining location to said Bettancourt, or any other per- 
son or corporation, charging that the area is not and never has been 
mineral in character; that a portion thereof has been for many 
years used for townsite purposes, and that the entire area is chiefly 
valuable therefor. , 

Hearing was ordered on both sets Ot charges and was auly: had, 
commencing September 15, 1909, the two proceedings being con- 
solidated for trial purposes. In the meantime, however, to wit, on” 
July 14, 1909, Fitzgerald filed a relinquishment of her right, title 
and interest in and to certain area, of approximately 19 acres, em- — 
braced in her application, alleged to be occupied and claimed for 
townsite purposes; and, October 7, 1909, the townsite protestants - 
dismissed their protest, so far as it had reference to the unrelin- 
quished portion of the application, but specifically continued it as 
to the mineral claim of Battancourt. This left the proceeding a 
matter between Bettancourt and the selector, on the one hand, ‘and | 
the townsite claimants and Battancourt, on the other. 
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ae result of the hearing, the local officers found the land: embraced | 
“in the mining location to be nonmineral in character, thus sustaining — 
“the protest of the townsite people against Battancourt’s claim. They 
also, for the same reason, recommended that the protest of Battan- 
court against the selection be dismissed. This action was alfirmed in 
the decision appealed from. | : | 
The only substance of a mineral nature possessing any claimed © 
- economic importance that is shown to exist upon or within the area 
embraced in the Mark Tapley mining location, which also includes - 
the entire area selected by Fitzgerald, is a deposit of clay. This de- 
posit, it is testified by the witnesses for the mineral claimants, is such | 
# substance as, if mixed in proper proportions with limestone a sub- 
jected. to the uistial process of burning and grinding, would produce — 
a commercial quality. of Portland cement. They also testified that 
- the deposit existed upon the land in such quantities as to warrant the 
establishment of a cement manufacturing plant at or near that point | 
for the purpose of so utilizing it. It is denied by witnesses for the ~ 
nonmineral claimants that a mixture of this clay, in any conceivable 
proportion, with a limestone would produce a satisfactory “Portland 
cement. They further state that the substance exists upon the land 
in such small quantities and is so intimately intermixed or associated 
with sand and gravel that, even if it otherwise possessed the neces- 
sary properties as a cement material, it would be impracticable to 
attempt to make use of it for eamene manufacturing purposes. 
_ Upon consideration of the voluminous record presented in the. 
case, the Department believes that it fails to disclose the existence 
upon any portion of the land in question of any deposit of clay of 
such quality and dimensions as would render practical its removal: 
a for use in the manufacture of Portland cement. But, whatever the 
facts may be, the Department is of opinion, from an examination of 
standard authorities on cement materials and manufacture, that clay | 
/ suitable for use in the manufacture of Portland cement is so widely — 
distributed ; that its value in a natural state in place constitutes stich 
‘a small element-of the cost of the manufactured. product; and that its 
' practical availability as a cement ingredient is so largely dependent 
upon the existence of certain extremely favorable artificial as well as 
natural conditions, it can not properly be regarded i in and of itself 
asa valuable mineral deposit within the meaning of the mining ‘laws. . 
- In Dumluce Placer Mine (6 L. D., 761), the Department held that _ 
the existence within the limits of a tract of a deposit of ordinary. 
| __ brick clay would not warrant the classification of the tract as mineral 
"nor afford any propér basis for the entry thereof under the placer 
mining laws. This ruling was reaffirmed in King e¢ al. v. Bradford 


~ ment to be more valuable on account of a deposit of ordinary brick 


: _e 
le ees eee 





(31 L. D., 108), involving a tract. expressly found by the Depart- — | 
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clay thereon than for apecutoneals purposes, it being there held that — 
Congress did not intend that lands containing merely a deposit of 
brick clay should be dealt with and disposed of as mineral lands. 
There is no substantial distinction, so far as the mining laws are 
‘concerned, between a deposit of clay suitable for the manufacture of 
ordinary fa and one capable of being utilized in the production | 
of Portland cement. The rule applied to the former is therefore 
clearly applicable to the latter. 

For the reasons above stated, it must be held that ike area In ques- 
tion is not mineral in shaeecian within the contemplation of the 
mining laws. The judgment appealed from is accordingly affirmed. 


BETTANCOURT ET AL. v. FITZGERALD. ~ 


_ Motion for rehearing of departmental decision of June 8, 1912, 
40 L. D., 620, denied by First Assistant Secretary Adams, J une 
28, ee 7 


Cal 


GEORGE H, UPTHEGROVE. 


Deserr-LaNp ENTRY IN RECLAMATION Pui Ror | 
An unperfected desert-land entry in a reclamation project which bas been’ 
reduced to 160 acres by relinquishment of the excess area under the act 
of June 27, 1906, and has thereby become subject to the reclamation act 
and qualified to take water from the project, may be asus in part under 

the provisions of the act of March 28, 1908. 


| First Assistant Seeretary Adams to George H, Urieerob Secre-. 
tary of the Umatilla River Water: Users’ 8 Association, Hermiston, 
Oregon, M arch £1, 1912. 


I further reply to your letter of October 23, 1911, I snelee: for 
- your information, copy of my letter of February 23, to the Chairman 
of the Senate Committee on Public Lands, reporting adversely upon 
‘Senate Bill 4206, “To authorize the issuance of final certificates and. 
patents to desert- land entrymen in certain cases,” and giving the rea- 


gon why the: Department opposes the money os by your letter 


and embodied in said bill. 

You are in error in stating that an daperiaal ee land entry 
in a reclamation project which has been reduced to 160. acres by re- 
linquishment of the excess area under the act of June 27, 1906 (34 
Stat., 520), and has thereby become subject to the reclamation act 
and qualified:to take water from the project, can not be assigned in 
part. Departmental instructions of January 20, 1912 (40 L. D., 386), _ 
to the Commissioner of the General Land Office, held that a desert-_ 
land entry, reduced to 160 acres or less by assignment of a part - 
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- thereof under the act of March 28, 1908 (85 Stat., 52), authorizing 
such asignments, is not thereby ahaliaed to take water from a recla- 
mation project under the said act of June 27, 1906, but that the re- 
linquishment to. the government of the excess, over 160 acres, as 

required by the act last cited, is the only method whereby the part 
retained can be qualified to fale water from the project. Nothing in 
said decision prevents a desert-land entryman who has so qualified - 
by relinquishing - the excess over 160 acres from assigning, under said 
act of March 28, 1908, parts of the 160 acres retained. | . 


HEIRS OF C. H. CRECIAT. 
Decided March 21, 1912. 


JURISDICTION OF LAND Wenienes AFTER PATENT—ADVERSE CLaIM—Hrarine. 
After patent has issued the land department has no jurisdiction to ‘inquire 
into and: determine the rights of one claiming adversely to the patentee, 

" any proceeding instituted by it after patent being for its own information 
to determine whether proper ground exists for suit to cancel the patent; | 

. aud one claiming adversely to the patentee is not entitled to be heard in 
-any such proceeding. — 
Sort. To CANCEL PATENT—W HEN ADVISED By LAND DEPARTMENT. 

Suit for cancellation of a patent will not be advised by the land department 
merely because patent inadvertently issued; but it- must appear that some 
interest of the government, or of some party to whom it is under obliga- 
tion, has. suffered by such inadvertent action. 


| Tro MESON, Assistant Secretary : 
Louisa A. Creciat, heir of C. H. Creciat, cere appealed a 
decision. of the Commissioner of the General Land Office declining to 


— yecommend suit to cancel patent issued to Southern Pacific Railroad 


Company for Eee %, T.9 N., R. 12 W., S. B. M., Los Angeles, Cali- 
_ fornia. 

January 30, 1909, ©. H. Creciat and five others petitioned that suit 
be instituted by the United States to cancel patent issued November 
91, 1903, to the Southern Pacific Railroad Company for this land, 
fling therewith several affidavits that the land was known to be 
. mineral before issue of patent. No evidence of service on the rail- 
road company was with the papers, which were returned for service. 
‘July 22, 1909, they were returned with proof of service and an 
answer by the company: July 27, 1909, the Commissioner submitted 
them to the Secretary of the Interior, ‘with request that hearing be 
ordered to determine advisability of suit to cancel patent. July 28, 
the Secretary directed the papers be sent to chief of field division to 
make examination of the land in conference with petitioners, after 
which, if the facts cevelores justified that course, the ene | 
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was directed to prepare the case for transmission to the Attorney- 
General. 

Such investigation was made, and ‘September 17, 1909, the: chief 
of field division reported that. September 2 and 5, in company with 
W. A. Barr, principal owner, and E. C. Bailey, another owner of the 
mining claim, he madeexaminations and found on SE. } Sec. 7 a 
.10-stamp mill, cyanide plant, air compresser, engine, two steam boil- 
-. ers, a good and complete set.of mining tools, costing probably $15,000 
to $20,000. .The. plant was not in operation and appeared to have put” 
- through but a small. amount of material. With these owners he went 
through the mine, finding a 700-foot tunnel in porphyry, with stopes, 
_ from which he took samples which Barr said were the best of the ore. 
These samples were assayed and showed no values. The rock showed 
a mineral veins, but in places showed fractures, which contained 
| “clay gouges,” containing few pounds only that might contain very _ 

little gold. _ 

Another sample of ‘material intended to pass into the mill for” 
treatment was taken and assayed ninety-one cents per ton gold and 


silver. Cost of mining and treatment would not be less than four 


dollars per ton. 

With Barr, Bailey, and L. Row, the special agent, went to ices 
other mineral workings, including Creciat’s, where they found a 
tunnel, one hundred and thirty feet long, on none of which claims 
. did they find any mineral or mineral indications. They also ex- 

amined other claims on NW. } and SW. i, Sec. 7; also other claims 
in sections 8, 10,11. In Sec. it there was a neal vein and mine, 
which were ‘reported to have produced $200,000 of ore. .He pro- ; 
nounced Sec, 7 non-mineral, and expressed opinion that, if suit were | 
brought to cancel patent, it must fail of success, : 

On Such report the Commissioner denied the petition for institu- 
tion of suit. The appeal alleges error that petitioners have not been — 
granted a hearing to prove mineral character of the land, and their 
rights have been determined unheard. — ‘ 

There was no error in the Commissioner’s decisions After patent 
the land department has no jurisdiction to try and determine a ques- 
tion of right to lands. The issue of patent places such questions out-_ 
' side the jurisdiction of the land department. No rights of the peti- 
-tioners in the lands have been determined, nor could they be deter- 
mined by the land department so long as. fitle | is s out of the United 
States. | 
- After patent has issued, the purpose of inquiry and investigation 


is for information of the Department, whether proper ground exists 
to seek cancellation of the patent by swit. Such proceeding. is not _ 


an adversary one, but is an administrative proceeding for informa- 
tion of the Department and may be conducted in such manner as 
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suits its own convenience, and as is, in its own judgment, best calcu- 
lated to attain its object.. It determines no right of parties adversely 


-. claiming land no longer public, or property of the United States. 


Suit for cancellation of patent will not be advised by the land 
department merely because patent inadvertently issued, but it must 
appear that some interest of the Government, or of some party to 
whom it is under obligation, has suffered by issue of patent. Mary » 
E. Coffin, 34 L, D., 298, 

The object: of this 4 inquiry was to dctariniie if any duty was due 
to the mineral claimant,-and if the grant to the railroad company 
was exceeded by patenting under its grant of nonmineral lands land 
that was known to be mineral at the time patent issued. | 

In the view of the Department, the investigation made satisfies 
all purpose of such inquiry. and shows that suit to cancel patent is 


~ inadvisable and would probably fail. Petitioners are not thereby 


concluded from asserting such mineral character and seeking in the 
courts to maintain their rights under the mining laws against holder -_ 
of the legal title. The United States merely determines that itis 

inadvisable to bring suit for cancellation of the patent. 
The decision is affirmed. | | 


| PHILLIPPINA ADAM ET AL. - 
. Decided March 28, 1912. | 


| Homeernan—Dvartt oF ENTRYMAN—WiIDOW AND Heres, 

Where a homestead entryman dies leaving a widow and children surviving, . 
and the widow renounces her right to complete the entry under section 2291, 
Revised Statutes, in favor of the heirs, the children are entitled to perfect 
the entry and take title to the land ee as though the widow were dead. 


ADAMS, First Assistant Secretary: | *) 
This petition is filed by Phillippina Adam, ; in sieht of herself and 
other heirs of John Baumstark, praying that the homestead entry of 
said Baumstark, made May 15, 1902, for the SW. 4 NE. 4, NW. 4 
SE. 4, NE. 4 SW. 4, Sec. 29, T. 154 N., R. 74 W., Devils Lake, North | 
Dakota, upon which petitioners submitted final proof i in behalf of 
said heirs and received final certificate, be reinstated in the exercise 

of: the supervisory authority of the Department. — 

This petition was transmitted by the Department to the Cenirel 
Land Office with instructions to report the facts pertaining to the 
cancellation-of said entry and return the petition with said report, 
for consideration by the Department. | | 
- From the report of the General Land Office and the petition it 
appears that Baumstark made entry of said land May 15, 1902, and — 
continued to reside thereon, with his wife and children, until the: time 
_ of his death, J anuary 3, 1905; that. he ae a widow. who remarried 
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and removed to Canada where she has since resided; that on March | 
19, 1909, Phillippina Adam, one of the daughters ind heirs of said 


ood ohn Baumstark: submitted final proof in behalf of said heirs, in | 


which it was shown, in addition to the facts above stated, that ‘the 
said Phillippina Adam had resided on, improved, and cultivated the | 
land for herself and the other heirs ever since the death of the said 
John Baumstark. 

_ The register and receiver suspended said proof and required sup- 
plemental proof that the widow had abandoned her right to the land. 

In response to such requirement, petitioner filed’ the affidavit of 
‘Margaretta Frelich, formerly Margaretta Baumstark, widow of John 
Baumstark, stating that, after her former husband’s ‘death, she mar- 
ried Carl Ludwig Frelich and emigrated to Canada, eeliare she then 
resided with her husband, and that she agreed to the action of Phil- 
lippina Adam, her datiehter: in making proof on behalf of the heirs, 
and requested that the final proof be approved and: patent issued. to 
‘the heirs of John Baumstark.. April 14, 1909, final certificate was 
issued to said heirs. 3 

January 31, 1910, the Gaeta awd Office, after reciting the facts 
in the case, revected the proof upon authority of the decision of 
David R. Weed (83 L. D., 682) that final proof can not be received 
if made by the heirs of a deceased homesteader during the lifetime 
of the widow, and held the entry. for cancellation, inasmuch as the — 
statutory period had expired, pupjech to the right of appeal to the . 
Department... — 

Notice of such action was given to Philippine Adam and to Mrs. 
Frelich and, no action having been taken thereon, the entry was can- 
celed by the General Land Office November 12, 1910, and the case 
closed. 

_ The land was aed January 28, 1911, be ee T. Fettig, ander 
the homestead law. 

_ ‘The entry of Baumstark, upon which final certificate had issued in 
favor of the heirs upon the submission .of | sufficient proof, was im- 
properly canceled. — 

The homestead law (section 2291, Revised Statutes) prone that, 
if an entryman be dead, his widow, or, in the event of her death, his 
heirs-or devisees, may perfect the etiny. That provision creates an 
 order.of succession. Under civil law one or more heirs may renounce 
their right: to-the estate and, in-that case, the next heirs, in the order 
of succession, take the estate. So, where a legacy is renounced or has _ 
«= lapeed and there is no effective residuary gift, it will go to the heirs. 
or ‘ext. of. ‘kin,. as in cases of intestacy. 

No. reason is perceived why any different rule shauta. be applied to 
said. section 2291. It is true, as the. court’ observes in Bernier ». 
“Bernier (147 U. S., 242, 246), “the object of the act was to “provide 
- the method of completing the homestead claim and obtaining a patent 
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_ therefor, and not to establish a line of descent or rules of distribution 
-of the deceased entryman’s estate.” But the statute itself provided 
that the heirs or devisees, as well as the widow, in the order named in | 
the statute, may ee the homestead clan and obtain a 1 patent ) 
therefor. 
The widow, by reason of pions in the order of succession, is en- 
titled to avail herself of the statutory right to the exclusion of all 
others, and obtain a patent in her own right. But, if she be dead, 
the heirs may then complete the entry for their sole benefit. No valid 


. Treason can be urged why renunciation by the widow of her statutory - 


right, or disqualification that would prevent her from completing the 
entry, would not be as effective to pass the right to the heirs and leave 
‘them free to perfect the claim, as if she were dead. “The words of 
the statute are clear, and express who in turn shall be its benefi- 
claries.” McCune »v. Essig (199 U. S., 382, 889). There is nothing 
‘in the decision cited in the Commissioner’ s decision in conflict with 
this view. 

The widow of John Baumstark had not only disqualified heats 
from completing the entry in her own behalf, but had expressly re- 
nounced the right given her by the statute, and consented that the 
entry might be perfected in favor of the heirs. 

The law has been fully complied with by petitioner, acting fe 
herself and. in behalf of the other heirs of John Baumstark, and the 
equitable title has been earned from the Government by the rightful 
party. The issuance of the final receipt upon.sufficient and satis- 
factory proof entitled the heirs of Baumstark to a Pan for the 
land, and the cancellation of the entry was error. | 

As the entry was erroneously canceled, the General Land Office | is 
directed to notify Fettig that he will be required to show cause why 
his entry should not be canceled and the ay - the heirs of Baum- 
stark be reinstated. : 

_ ERNEST FARRINGTON. 
7 Decided April 3, 1912. 


RECLAMATION—-WITHDRAWN LANDS—PROvISO To Aor OF miagoiay 18, 1911. 
The proviso to the act of February 18, 1911, that “where entries made prior 
to June 25, 1910, have been or may be relinquished in whole or in part, the 
. land so relinquished shail be subject to settlement and entry under the 
homestead law as amended by the act of June 17, 1902,” has reference ~ 
solely to lands withdrawn as suSceptible of irrigation and subject to home- .. 


stead entry at the time of application therefor, and has no application to 7 


lands- withdrawn by the government for use in the construction and opera-. : 
_ tion of the project. 


. THOMPSON, Assistant Seeretary : 
Ernest Farrington appeals from a decision of ‘the General Land 
Office, rejecting his application to make homestead. entry of the 
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NW. 4 SW. 4, Sec. 20, T. 9 N., BR. 6 E., Bellefourche, South Dakota, 
designated as farm unit “ K,” in the Bellefourche irrigation project. 

These lands were withdrawn July 18, 1903, under authority of the 
act of June 17, 1902 (32 Stat., 388), as land believed to be susceptible 
of irrigation from the waters of the Bellefourche irrigation project. 

A preliminary farm unit plat of said township was approved. by 
the Secretary of the Interior March 27, 1909, and the land embraced 
in Farrington’s application was designated as farm unit “K.” — 

‘June 22, 1909, one William F. Rader, Junior, made homestead 
entry of said tract, which was relinquished April 27,.1911. Previous 

to said relinquishment, to wit, September 22, 1909, the land was with- 
_ drawn, under authority of said act of June 17, 1902, for use in the 
construction and operation of the project and, upon the relinquish- 
ment by Rader of his entry, it immediately came under the operation 
of said last-mentioned withdrawal. | 

_ Farrington’s application was tendered April 97, 1911. He insists — 
that, under the provisions of the act of February 18, 1911 (36 Stat. — 
917), the land became subject to settlement and entry under the 
homestead law upon the relinquishment of Rader’s entry. | 

The material portion of. that act, so far as it affects this applica- 
tion, ig contained in the proviso as follows: 

That where entries made prior to June 25, 1910, have been or may be relin- 
quished in whole or in part, the land so relinquished shall be subject to settle- 
ment and entry under the homestead law aS amended ‘by the sae of June 17, 
1902: (32 Stat., 388). | 

That provision has paferenee solely to fioaas withdrawn as lands. 
susceptible of irrigation and subject to homestead entry at the time 
of the application to make entry and not to lands that have been 

withdrawn by the Government for a so long as that 
withdrawal remains in force. 

At the time Farrington’s application was made, this land had 
been withdrawn from all. manner of disposition for use by the Gov- 
ernment, under authority of the Reclamation Act aforesaid, and it 
was not subject to entry of any kind. : 

The decision of ine General Land Office is affirmed 


ELLEN §, EUSTANCE. 
_ Decided April 9, 1912. 


Patent To Hairs oR DEVISEES oF DECEASED HNTRYMAN. 

Upon the death of a homestead entryman prior to the. ‘submission of final 
proof, leaving no widow, or minor children, entitled to claim under section 
(2292, R. S., patent upon proof subsequently submitted will issue to his heirs 
generally, unless it appear from the record, prior to the issuance of patent, 
that the entryman made a wa purporting: to devise his- interest in the 


~ 
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entry, in which event patent will issue to his heirs or devisees, leaving it 


to the local courts to determine nae the heirs are and what their interests | 


may be. 
PATENT TO HEIRS OF Diorasap ENTRYMAN—DEVISEE: : 

Where the land department upon the showing. in the record then before it 
properly issued patent to the heirs of a deceased entryman, and it subse- 
quently developed that the entryman had left a will devising the entry, it 

_ will not accept a surrender of the patent accompanied by a deed executed + 
by the devisee purporting to reconvey the land to the United States, and 
issue a new patent to the devisee of the entryman, but will leave it to the . 
local courts to ‘determine who under the- ‘patent already issued is entitled 7 
to the land. 


THomeson, Assistant Secretary: 


Ellen §. Eustance has appealed from decision of July 81, 1911, 
by ‘the Commissioner of the General Land Office, denying her re- 


quest for cancellation of a patent ied to the “heirs of Matilda _ 


Peterson” for the SE. + SW. i, 8. 4 i SE. 4 +, Sec. 19, NE, 4+ NE. 4, 
Sec. 30, T. 21 N., R. 6 E., M. M., ‘Great Falls, Mente ia district,. 
and for’ 3 issuance of a new patent to her as. s devise of said Matilda 
Peterson. — 

It appears that. the entrywoman, Matilda ‘Peterson, died prior to 
making final proof and that Ellen S. Eustance, as one of the heirs, 
made final proof and final certificate and patent issued to the heirs 
of Matilda Peterson, deceased. At that time it was not disclosed 
that the entrywoman had made a will. The patent was correctly is-. 
sued upon the record. Mrs.*Eustance, in her petition, alleges that 
she kept up the improvements and made proof as one of the heirs on. 
behalf of all of the heirs; that the entrywoman made.a will prior to 
her death devising bar estate to the petitioner and petitioner's 
brother, M. J. Schellquist; that: petitioner did not know until re- 
cently that she was entitled to make proof as devisee. She accord-. 
ingly requests that patent be canceled and new patent issued to her. 
She forwarded the original patent (unrecorded), also a certified 
copy of a deed from her brother, M. J. Schellquist, conveying his 
. interest in the tract to her, and a certified copy of the will of the 
eritrywoman. She also acoouted a deed conveying the tract to the 
United States, which has been recorded in the county wherein the 
land is situated. | 
- The Commissioner declined to accept the reconveyance at the 
tract and returned the deed and the other papers transmitted. — 

It is the established practice of the Department to issue patent 
to the heirs generally of a deceased entryman, if there be no widow, 
or minor children entitled to claim under section 2292, R. 8S. Or if it 
be shown in the record prior to issuance of patent that the entryman 
has made a will purporting to devise his interest in the entry, then 
the patent is issued to the heirs or devisees of the deceased entryman 
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where there is no widow, or minor orphan children entitled to claim 
under section 2292, R. 8S. It is left for the local courts to determine 
- In such cases who the heirs are and what their individual interests 

may be. As above stated the patent was correctly issued in this case 
upon the showing made in the record. The-Department now has 
no jurisdiction to cancel the patent. Whether it could again obtain 
such jurisdiction by securing consent from all of the heirs to such 
cancellation it is unnecessary here to determine. It is stated in. the 
_ brief in support of the petition that the petitioner and M. J. Schell- 


quist are not the only heirs of the deceased. It is clear, therefore, — | 


that the Department would have no authority to cancel the patent 
upon the present showing, and it would decline to cancel it upon any - 


- showing, as such action would involve an adjudication and finding _ 


as to who the heirs are, which the Department declines to under- 
take. It would still be necessary even if the old patent were can- 
—celed and a new one issued to the heirs or devisees, to resort to court 
procedure for determination as to the proper claimant or claimants 
under the patent and their respective interests. It is suggested that 
the proper procedure for the petitioner is, in case she claims to be 
the sole and only proper claimant of the land involved, to file a 
bill in equity in the proper local court to have the title declared 
vested in her. 
The decision appealed from is affirmed. 


al 


‘SARAH V. WHITE. 
Decided April 12, 1912. 


Patent—EFrect oF Issuance —ENTRY. 

By the issuance of a patent for the land embraced in an entry the entry 

becomes merged in the patent and is thereafter nonexIstent. 
CANCELLATION OF PAaTENT—HNTRY oF LAND. 

By final decree of cancellation of a patent, by-a court of esi peek: juris-- 
diction, the land embraced in the patent becomes part of the public domain, 
subject to settlement, if unappropriated, but does not become subject to 
entry until opened to entry by proper order of the eee Land Office. 


THOMPSON, Assistant Secretary: 
Sarah V. White appealed from decision of the Commissioner of | 
.the General Land Office of September 6, 1911, rejecting her applica: 
tion under act of June 3, 1878 (20 Stat., 89), to purchase N E. 4, See. 
90, T.148., R. 3 E., W. M. , Roseburg, Oregon. 
a December 2, 1910, White filed application, which the local. office 
rejected. beease the land had been entered by and patented to Sadie 
‘E. Puter. The Commissioner affirmed that action. The appeal 
alleges error in the decision because by a decree rendered October, 
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1910, in United States Circuit Court, Oregon, in suit of United 
States v. Nils O. Werner, the patent was canceled and title revested 
in the United States, 

_ The ground of decision was inaccurate, in that the local office and! 
Commissioner held that “the land is embraced in an entry of rec- 
ord.” The term entry “means that act by which an individual 
acquires an inceptive right. to a portion of the unappropriated soil| 
of the country by filing his claim” in the land office. Chotard v. 
Pope; 12 Wheat., 586, 588; “Sturr v. Beck, 133 U. S., 541, 549, Itis 
that record in the land. ae “which reserves land > from other. 
appropriation. | Nelson v. Northern Pacific Railway Co., 188 U. S., 

108, 127. It is the land office record which is in effect an executory 
sont between the entryman.and the Government that it will 
convey the land to him when he shall have performed the acts and 
done the things that the law requires in that particular mode of 
entry. Parsons v. Venzke, 164-U. S., 89, 92. The entry, like any 
other inceptive, initiatory, or executory contract or proceeding, 
merges into the patent, or other evidence of title. It is then at an 
end, existing only until, and no longer than, the inceptive right be- 


~ . comes consummate and a patent issues or other evidence’ of passing 


of title. As patent for this land had issued, there was no longer an 
entry existing, and the ground of decision was erroneous. 
The conclusion arrived at was correct, though the reason was 


misstated. By the patent the land passed out of the jurisdiction - 


of the land department. It was held in Alice M. Reason, 386 L, D.,' 
279, 281 : | 


The government owes to. its grantees of title the obligation of every grantor 1 
to do no act afterwards in derogation of their right or that of their grantees,’ - 


iending to embarrass their title, except as any other grantor might properly do. ' 
<q Et title be recovered by judicial proceedings, it is not certainly re- 
vested until the decree is final. In the face of proceedings pending in a proper 


court questioning the finality or conclusiveness of such a deéree, the land die- . 


partment should not permit another entry of the land. It follows that the land 
department may properly require evidence of the finality and conclusiveness of 
the decree purporting to cancel a Patent before permitting another . entry mn 
the same land. : 


In the present case ches is no souipetant evidence that the decree 


canceling the patent, said to have been rendered, is final. The ap-- 
propriate evidence that such decree has been rendered and is final is © 


an authentic copy of the decree, with proper evidence of its finality 
-and conclusiveness, so as to revest the land department with its lost 
jurisdiction. That operates like the remittitur or procedendo of a 

court of superior jurisdiction to that of inferior jurisdiction to which 
a cause is returned after appellate. proceedings. When that jurisdic- 
tion is restored, the land department must consider whether the land 
is to be disposed of under the land laws as subject to private appro- 


f 
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priation, or whether public necessity exists fr its reservation to 
public use. By a final. decree of cancellation of patent, land once 
patented becomes part of the public domain, subject to settlement, 
like unsurveyed or surveyed public lands, if unappropriated, but oe 
not become subject to entry until opened to entry by the General 
Land Office. Until such order of restoration and opening to entry, 
land once patented is sub judice, either in the courts, or, after evi- 
dence of cancellation of patent, in the land department, to determine 
the propriety of its disposal under the public land laws. This action 
has not been taken. The land is:not subject to entry. - 

For these reasons, the action of the Commissioner in rejecting 
White’ S application | is affirmed. 


——e 


BARBOUR Vv. SOUTHERN PACIFIC R. R. Co. 
‘Decided. salad 19, 1912. . 


ConFLIcTING RATLROAD Gnants—Trxas Paorrte AND SOUTHERN Paciric, 


The sole right accruing to the Texas Pacific Railroad Company under the 
act of March 3, 1871, prior to the forfeiture of its grant by the act of 
February 28, 1885, was a prospective right in the odd-numbered sections 
embraced within the withdrawal made for its benefit upon the filing of its. 
map of general route; and as no map of definite location was ever filed, nor 
its line otherwise definitely located, neither its place nor indemnity limits 
were ever defined, and only the odd-numbered sections so withdrawn con- 

' flicted with and were excluded from the branch line grant to the Southern 
Pacific Railroad Company under section 23 of the act of March 3, 1871. 


Avams, First Assistant Secretary: 

‘May 28, 1904, the Southern Pacific Railroad Siena filed. its 
list. No. 198 at Los Angeles, California, on account of the grant. con- 
tained in section 23 of the act of March 8, 1871 (16 Stat., 579), 
generally known as its branch line grant. Included therein was Sec. 
5, T. 13 S., R. 13 E., S. B. M., claimed to be within the place limits 
of said grant and desianated se containing 641.44 acres. The original 
survey of this township was made in 1856 and shows section 5 as 
containing the above area. The township was one of those resurveyed. 
under the act of July 1, 1902 (32 Stat., 728). As resurveyed, section 
5 contains 1425.48 acres and is largely covered by various claims 


under the public land laws which were surveyed out as private tracts 


and given appropriate numbers. The area within the section exclu- 
sive of that covered by such private tracts, is 723.25 acres. April 27, 
1909, the Commissioner requested the attorney for the Southern | 
Pacific Railroad Company, in view of the resurvey of this township— ~ 
to file a rearrangement of said list No. 128 in the local office within a period of 
ninety days, ... designating therein the lands claimed by it as mayne been 
listed under its said listing of May 28, 1904. 
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“Upon the same. day he transmitted to the register ad receiver’ a 
| copy of the township plat according to the resurvey upon which the. 
limits of the Texas Pacific grant under the above act of March 3, 
- 1871, were delineated. May 22, 1909, the Commissioner directed the . 
register and’ receiver to allow no entry in this township in odd num- 
bered sections listed by the. Southern Pacific Railroad Company 
under the old survey, or in any sections lying north of the limits of 
the Texas Pacific grant, as so designated. _ ss 

July 1, 1909, the Southern Pacific Railroad Coney filed oe | 
amended ‘list designated as list No. 128 A, in which it claimed the 
entire section 5 according to the resurvey. The railroad company 
also claimed that the northerly limits of the Texas Pacific grant, as 
delineated upon the resurveyed township plat by the Commissioner, 
was erroneous and that-the proper location of such limit was ap- 
proximately 14 miles further south. By decision of December 16, 
1909, the Commissioner adhered to his location of the limits of the 
Texas Pacific grant and also held that while the Southern Pacific. - 
list was not segregated at the time of the resurvey, the lands in the © 
resurvey corresponding to and occupying the situation of section 5 
as originally listed in list 128 and which should have been segregated 
for the benefit of the railroad company, were part of lot 4, lots 5, 6, 
7, 8, 9, 14, 15, 16, 17, 18, 19, 26, 28, 31, Sec. 4, and lot 1, part of lot 2, 
lots 18, 14, 15, 16, 26, 27, 28, and 30, Sec. 5. These aggregated ap- 
proximately 690 acres, or an excess of approximately 50 acres above 
the area as originally listed. That part of the Commissioner’s deci- 
sion fixing the northerly limit of the Texas Pacific grant was affirmed 
by the Department upon appeal, May 4, 1910, which decision became 
final September 27, 1910. 

February 25, 1909, Earl L. Barbour filed his desert land applica. 
tion for lots 5, 8, 9, 14, 15, 17, 18 and 31, Sec. 4, T. 13'S., R.-13 E., 
according to the resurvey, which was suspended June 10, 1910, by 
the register and receiver pending adjustment of the above oviotial. 
lists and rejected by them January 21, 1911, for the reason that the 
lands were included in that adjustment. Their action was affirmed by 
_ the Commisioner in his decision of July 8, 1911, from which Barbour | 

has appealed to the Department. 
_ The contentions of the appellant. may be , briefly summarized as - 
follows: | 
1. That the Southern Pacific did not receive this section as within 
the place limits of its branch line grant, for reasons more fully set 
- out below. | 

2. That the township having been resurveyed, the Score Pacific 
cannot take a section under that grant designated by ¢ even numbers 
under the resurvey. | 
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The act of March 3, 1871 (16 Stat., 573), incorporating the Texas 
Pacific Railroad Company, provided in section 9: | 


That for the purpose of aiding in the construction of the railroad and tele- | 
graph line herein provided for, there is hereby granted to the said Texas Pactifie 
Railroad Company, its successors and assigns, every alternate section of public 
land, not mineral, designated by odd numbers, to the amount of twenty alternate 
sections per mile, on each side of said railroad line, as such line may be 
adopted by said company, through the Territories of the United States, and 
ten alternate sections of land per mile on each side of said railroad in Cali- 
- fornia, where the same shall not have not have been sold, reserved, or otherwise 
disposed of by the United States, and to which a pre-emption or homestead 
_ claim may not have attached at the time the line‘of said road is definitely fixed. 

In ease any of said lands shall have been sold, reserved, occupied, or pre-empted, 
or otherwise disposed of, other lands shall be selected in lieu thereof by said 
' company, under the direction of the Secretary of the Interior, in alternate 
sections, and designated by odd numbers, not more than ten miles beyond the 
limits of said alternate sections first above named, and not including the 
reserved numbers. If, in the too near approach of the said railroad line to — 
the boundary of Mexico, the number of sections of land to which the company . 
is entitled cannot be selected immediately on the line of said railroad, or in 
lieu of mineral lands excluded. from this grant, a like quantity of unoccupied 
and unappropriated agricultural lands, in odd-numbered sections nearest the 
line of said railroad may be selected as above provided; and the word “ min- 
eral,” where it oceurs in this act, shall not be held to include iron or coal: 
Provided, however, That no public lands are hereby granted within the State 
of California further than twenty miles on each side of said road, except to 
make up deficiencies as aforesaid, and then not to exceed twenty miles from 
the lands originally granted. - | —_ 


Section 12 provided: . 

Said. company, within two years after the passage of this act, shall designate 
the general route of its said road, as near as may be, and shall file a map of the 
same in the Department of the Interior; and when the map is so filed, the 
Secretary of the Interior, immediately forester. shall cause the lands within 
forty miles on'each side of said designated route within the Territories, and 
twenty miles within the State of California, to be withdrawn from pre-emption, 
private entry, and sale: Provided, however, That the provisions of the act of 
September, eighteen hundred and forty-one, granting pre-emption rights, and 
the acts amendatory thereof, and of the act. entitled, “An Act to secure home- 
steads to actual settlers on the public domain,” approved May twenty, eighteen 
hundred and sixty-two, and the amendments thereto, shall be, and the same are 
hereby, extended to all other lands of the United States on the line of said road 
. when surveyed, except those hereby granted to said company. 


Section 23 provided: . 


That, for the purpose of connecting the Texas Pacific railroad with the city 
of San Francisco, the Southern Pacific Railroad. Company of California is 
hereby. authorized (subject to the laws of California) to construct a line of 
railroad from a point at or near Tehachapa Pass, by way of Los Angeles, to 
the Texas Pacific railroad at or near the Colorado river, with the same rights, 
grants, and privileges, and subject to the same limitations, restrictions, and 
conditions as were granted to said Southern Pacific Railroad Company of 
California, by the act of July twenty-seven, eighteen hundred and sixty-six: 
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Provided, however, That this section shall-in no way affect or impair the 

_ rights, present or prospective, of the Atlantic and Pacific Railroad Company or 
any other railroad company. 

- Section 18 and section ’3 of the act of J ay 27, 1866 (14 Stat. , 292), | 

granted the Southern Pacific Railroad Company -certain pad num-— 

_ bered sections and certain rights to make indemnity selections. The 


grant. to. the Texas Pacific Railroad Company was declared forfeited: . 


_ by the act of February 28, 1885 (23 Stat., 387). 
_ The appellant contends that the land hete involved is within he ; 
indemnity limits of the Texas Pacific Railroad Company’s grant and, 
therefore, under the proviso to section 23 of the act of March 3, 1871, 
is excepted from the grant to the Southern Pacific. It also appears 
to be his contention that as the route of the Texas Pacific south of the 
land here in controversy is located about seven miles from the north 
boundary of Mexico, the land under section 9 of the act of March 3 
—1871,.1s within the place grant of the Texas Pacific. He cites, in 
support of his contention, the cases of United States. v. Southern 
Pacific R. R. Co. (146 U. S., 570), United States 7. Colton Marble 
and Lime Co. (146 U. S., 615), which involve a conflict between the 
grants of the Atlantic and Pacific and the Southern Pacific, and 
Southern Pacific Railroad Company v. United. States (189 Ui Ss, 

447). 

The Texas Pacific filed its map of general ints in the Department 
August, 1871, and in October, 1871, the Department, in accordance 
with section 12 of the act of March 3, 1871, withdrew in California 
--the odd sections within the 20 mile limit of the designated route from 
preemption, private entry and sale. The land here involved was 
beyond the 20 miles and not included within that withdrawal... The 
Texas Pacific never filed a map of definite location, nor was its line 
ctherwise definitely located. (Southern Pacific R. R. Co. e¢ al. v, 
United States, 109 Fed. Rep., 918; United States ». Southern Pacific. 


BR. R. Co. ef al., 94 Fed. Rep., 4977.) The Atlantic and Pacific, whose 


erant was also lates forfeited (act of July 6, 1886, 24 Stat., 123), did 
file its maps of definite location in California, which were approved 
‘by the Department and held sufficient by the Supreme Court. | 
(United States v, Southern Pacific R. R. Co., 146 U. S., 570.) 
In the case last cited, the Supreme Court held that lands within 
the primary limits of the Atlantic and Pacific, as determined by its — 
maps of definite location, passed to it under its grant, and under the — 
- proviso to section 23 of the act of March 3, 1871, did not pass to the 
Southern Pacific, notwithstanding that the Atlantic and Pacific grant 
was later forfeited, which forfeiture was held to inure to the benefit 
of the United States and not to the Southern Pacific. In United 
— States ». Colton Marble and Lime Company, supra, it was likewise 


t 
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held that the indemnity lands of the Atlantic and Pacific were ex- 

empted from the branch line grant to the Southern Pacific Company. 
- The Supreme Court has also recently held (decision of February 26, 
1912, Southern Pacific R. R. Co. e¢ al. v. United States, case No. 121, 
~ October term, 1911) that the Southern Pacific was not entitled to 


make indemnity selections under its branch line grant within either — . 


the granted or indemnity limits of the Atlantic and Pacific. In 
Southern Pacific Railroad: Company v. United States (189 U. S., 
447) the court held that the rights of the Southern Pacific Railroad 
Company, under its branch line grant, were subordinate to those of 
the Texas Pacific Railroad Company; that when the Texas Pacific 
grant was forfeited, the forfeiture did not vest the Southern Pacific 


with the lands forfeited but inured to the benefit of the United — 


- States. It should be noted that the land there in controversy was an 
odd numbered section within 20 miles of the general route of the 
Texas Pacific and one of those withdrawn by the Department under 
section 12 of the act of March 3, 1871. This Department has also 
made a similar ruling (4 L. D., 216, 290). | 
The appellant contends that these discisons are eonteslling: but the 
argument overlooks one essential feature, viz., that the Texas Pacific 
never filed a map of definite location, nor was its line otherwise ever 
definitely located. It has been the uniform ruling under railroad 
grants that while they are grants in praesenti, the railroad company’s 
right to any particular section within the granted limits does not 
vest until the filing of its map of definite location. (Van Wyck v. 
Knevals, 106 U. S., 360; Buttz ». N. P. R. R. Co., 119 U. S., 55; Sioux 
City, &c., Land Co. v. Griffey, 143 U. S., 32; Gai States v. Oregon | 
and California R. R. Co., 176 U. S., 98, ) The withdrawals made 
upon the filing of a map of general roue such as filed by the Texas 
Pacific, were made in order to protect the railroad company’s. pros- 
-pective right in the odd numbered sections when established by the 
filing of its map of definite location. Prior to filing said map, itis © 
impossible to determine what sections fall within the granted limits 
_ or the location of the indemnity limits. The Texas Pacific never hav- 
ing filed a map of definite location, never had vested in it any par- 
ticular odd numbered section, nor was its indemnity limits ever de- 
fined. The sole right it received was a prospective right in the odd 
numbered sections withdrawn for its benefit, and these sections alone 
were excluded from the branch line grant of the Southern Pacific - 
under section 23 of the act of March 8, 1871. This holding is in 
harmony with the case of United States v. Southern Pacific Railroad 
Company ef al. (94 Fed. Rep., 427) and Southern Pacific Company 
et al. v. United States (109 Fed. Rep., 913). The first contention of 
the appellant is accordingly overruled. . wr & ae 7 
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The second contention involves the question of the locus of section | 
5 under the resurvey made of this township under the act: of se 1, 


y 1902, supra, which provided in part: 


That the Secretary of the Interior be, and he is licker. autlioiized to cause 
to be made a resurvey of the lands in San Diego County, in the State of Cali- 
fornia, embraced in and consisting of the tier of townships thirteen, fourteen, 
fifteen and sixteen south, of ranges eleven, twelve, thirteen, fourteen, fifteen | 
and sixteen east. . Provided, that nothing herein contained shall be so 
construed as to vaca the present bona fide claim of any actual occupant of 
any of said. lands: to the lands se occupied. | 
The resurvey of one of the above townships as to iis location of 
section 16 has recently been- considered by the Department in Ez 
parte Herrman H. Peterson e¢ al., decided March 5, 1912, and the 
history: of the resurvey fully set forth. It cannot be doubted. that 
upon the filing of its map of definite location by the Southern 
Pacific, its title to sec. 5 as established by the survey of 1856 attached. 
_ By the time, however, that it filed its list. for patent, all vestiges of 
the 1856 survey had been destroyed and section 5 was delineated 
upon the ground according to a private survey generally known as 
the “Imperial Survey.” All of the settlements were made according | 
to such private survey and the settlers, and the community in gen- 
eral, respected section 5, according to the private survey, as belonging 
to the railroad company under its grant. In fact, it was the general 
understanding that the private survey was a re-establishment of the 
“original Government survey, and while upon the ground the settle- 
‘ments and élaims were made according to the private survey, they 
were entered upon the records of the local land office according to 
the original Government survey, the evidences of which upon the 
ground no longer exist. In harmony with its decision in Ha parte 
Herman H. Peterson e¢ al., the Department is of the opinion that the 
locus of section 5, as fixed by the Commissioner, is correct. 
In one respect, however, the decision of the Commissioner must 
‘be modified. A reference to the plat of T. 13 S.; R. 13 E., as resur- 
veyed, discloses that sections 4 and 6 each containing 640. acres, as 


entered prior to the resurvey, have been surveyed out as private 


tracts, tracts 128 and 124, each of 320 acres, comprising what: was 
formerly known as section 4, and tract 128, 320 acres, tracts. 129 
- and.180, each: 160 acres, comprising what were formerly known as” 
-. gection 6. As the Southern Pacific list No. 128 was pending at the 
time of the resurvey, the-land known as section 5 should also 
‘been surveyed out as a private tract.and as so surveyed would have 
comprised 640 acres. Between the north line of tracts.123, 124, 128. 
and 180 and the north line of the township, there is a narrow strip 
which was designated as lots and not awarded to the entrymen of 
such private tracts. By projecting a line from the northwest:corner, © 
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tract 123, westwardly to the northeast corner of tract 128, the true — 
north boundary of section 5, as it existed. on the ground at the time 
the Southern Pacific filed its list, is established ard gives it a section 
of 640 acres, which more closely approximates the area to which 
it is entitled under its grant, and not an excess of approximately 50 
acres, as permitted by the Commissioner. The Commissioner will 
accordingly designate section 5 as a tract by its appropriate number | 
upon the township plat, in harmony with the above, and relot those 
portions of lots 4, 5 and 6, section 4, and lots 1 and 2, section 5, 
north of the line so projected, such portions to be then opened to 
acquisition under the appropriate land laws. Barbour’s application, 
if no other objection appear, may in that event be allowed for that 
portion of lot 5, section 4, so o excluded from the railroad company’s 
readjusted list. 

_ As so modified, the Commissionen’s decision is affirmed and the 

matter remanded for further proceedings in harmony herewith. 


_ 


Canaan eel 


BARBOUR v. SOUTHERN PACIFIC R. R. CO. 


Motion for rehearing of departmental decision of April 19, 1912. 
40 L. D., 682, denied by First Assistant Secretary oer J uly 5, 
1912. 


SNOW v. HEIRS OF STOTTS. 
Decided April 20, 1912. 


Minor HEIRs oF DECEASED Homusreapmn—SEcrion 2292, BR. S. : 

Section 2292, Revised Statutes, is applicable only in case both parents are 

dead and only minor heirs survive; and where a homesteader dies leaving 
surviving a former wife, from whom he was divorced, and their minor 
child, his only heir, the rights and obligations of the minor under the 

homestead law are governed by the pee of section 9291, Revised . 

Statutes, and not by section 2292. (4 
‘Avams, First Assistant Secretary: 

Bud Snow has appealed from decision of. February 10, 1911, by 
the Commissioner of the General Land Office, affirming the nation 
of the local officers and dismissing: the contest of Snow against the 
homestead oe made by Vinton E. Stotts, August 10, 1908, for 
the W. 4 SW. 4, Sec. 26, 4 SE. 4, Sec. 27, T.75., R. 20 E., Phoenix, 
Avizonn, land district. 

The contest affidavit was filed August 19, 1909, alleging 3 in sub- 
stance the death of the entryman October 10, 1908, and that there- 
after his heirs had wholly abandoned the land and failed to reside 
upon, cultivate or improve the same. Notice was issued and hearing 
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was had October. 19, 1909. The fea siioene: considered the testi- 
- Mony thus offered and by letter of February i, 1910, a further hear. | 
ing was ordered by them and set for March 31, 1910. 

By decision of June 29, 1910, the local officers rendered decision 
‘In favor of the defendant and dismissed the contest upon the ground 
that the sole heir of the entryman being a minor. was entitled to ~ 
protection under the provisions of section 2292, R. S., and hence 
that the charge of abandonment would not lie. The Commissioner 
affirmed said decision as above stated. The testimony shows that 
the entryman resided on the land and improved the same as re- 
quired by law up to the time he was taken sick in October, 1908, 
when he was removed to a hospital where he died on or about No- 
vember 9, 1908. It does not appear that anyone representing the 
heirs of the entryman has made any improvements upon the land, 
~ and the minor, the sole and only heir, has not resided upon the land. 
It appears that at the time the entryman made the entry he was not 
married, as his former wife, Birdie Stotts, had procured a decree 
of divorce from him on April 25, 1908, by which decree the wife 
‘was given custody of the only child, Charles Leslie Stotts, who was 
at the time of the hearing, about eleven years old. 

Under the conditions above stated, it was held by the local officers 
and the Commissioner that the einor child was the sole and only 
heir and was entitled to patent without residence or cultivation 
under the provisions of section 2292, R. S. The Department can 
not agree with this view. The said section has no application under 
the circumstances here shown, as the mother of the minor is still 
living.. Said section applies only in case both parents be dead and 
only minor heirs survive. In this case the minor child appears to 
be the only heir,, but his rights and obligations are to be governed © 


by the provisions of section 2291, R. S., and not: by section 2292. 


The decision appealed from is therefore. reversed and the case © 
‘remanded for further proceedings in consonance with the holding 
herein made, - | 


LAWS AND REGULATIONS | 
RELATING TO THE RECLAMATION. OF. ARID . LANDS - 
i BY THE UNITED STATES. | 


“Departmen OF THE INTERIOR, | 
GeneERAL Lanp OFFIcE, _ 
Washington, D. C., Aprit 29, 1912. 


STATUTES, 


GENERAL ACTS. | 


| An Act Appropriating the receipts from the sale and disposal of ‘public lands in certain 


A ct and Territories. to the construction of irrigation works for the reclamation of arid 
ands : 


Be tt wine by the Senate fad Ho Ouse- of ep paeiteioe: of the 
United States of America in Congress assembled, That all moneys 
received from the sale and disposal of public lands in Arizona, Cali- 
fornia, Colorado, Idaho; Kansas, Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Utah, 
Washington, and Wyoming, beginning with the fiscal year ending 
June thirtieth, nmeteen hundred and one, including the surplus 
of fees and commissions in excess of allowances to registers and 
receivers, and excepting the five per centum of the proceeds of the | 
sales of public lands in the above States set aside by law for educa- 
tional and other purposes, shall be, and the same are hereby, reserved, 


set aside, and appropriated as a special fund in the Treasury to be — | 


known as the “reclamation fund,” to be used in the examination and 

survey for and the construction and maintenance of irrigation works — 
for the storage, diversion, and development of waters for the reclama- 
tion of arid and semiarid lands in the said States and Territories, and 
for the payment of all other expendituzes provided for in this act: 

Provided, That in case the receipts from the sale and disposal of 
public lands other than those realized from-the sale and disposal or 
lands referred to in this section are insufficient to meet the require- — 
ments for the support of agricultural colleges in the several States 
_ and Territories, under the act of August thirtieth, eighteen hundred 
and ninety, entitled “An act to apply a portion of the ‘proceeds of the 
public lands to the more complete endowment and support of the col- 
leges for the benefit of agriculture and the mechanic arts, established 
under the provisions of an act of Congress approved J uly second, 
eighteen hundred and sixty-two,” the deficiency, if any, in the sum ~ 
necessary for the support of the said colleges shall be provided. for | 

from any moneys in the Treasury not otherwise appropriated. | 
| /95464°—vor 40—11—41 = | 64 
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- Sno. 2. That the Secretary of the Interior is hereby authorized and 
directed to make examinations and surveys for, and to locate and. 
construct, as herein provided, irrigation works for the storage, diver- 
%ion, and development of waters, including artesian wells, and to 
report to Congress at the beginning of each regular session as to the 
results of such examinations and surveys, giving estimates of cost of — 
all contemplated works, the quantity and location of the lands which 
can be irrigated therefrom, and all facts relative to the practicability 
of each irrigation project; also the cost of works in process of con- 
struction as well as of those which have been completed. —_ o 
Sec. 8. That the Secretary of the Interior shall, before giving the 
public notice provided for in section four of this act, withdraw from 
public entry the lands required for any irrigation works contem- 
plated under the provisions of this act, and shall restore to publié 
entry any of the lands so withdrawn when, in his judgment, such. 
_ lands are not required for the purposes of this act; and the Secretary 
_ of the Interior is hereby authorized, at or immediately prior to the 
time of beginning the surveys for any contemplated irrigation works, 
to withdraw from entry, except under the homestead laws, any public 
_ lands believed to be susceptible of irrigation from said works: Pro- 
wided, ‘That all lands entered and entries made under the homestead 
laws within areas so withdrawn during such withdrawal shall be sub- 
ject to all the provisions, limitations, charges, terms, and conditions 
of this act; that said surveys shall be prosecuted diligently to com- 
pletion, and upon the completion thereof, and of the necessary maps, 
plans, and estimates of cost, the Secretary of the Interior shall deter; 
mine whether or not said project 1s practicable and advisable, and if - 
determined to be impracticable or unadvisable he shall thereupon 
restore said land to entry; that public lands which it is proposed to 
irrigate by means of any contemplated works shall be subject to entry, 
only under the provisions of the homestead laws in tracts of not less | 
than forty nor more than one hundred and sixty acres, and shall be 
' subject to the limitations, charges, terms, antl conditions herein pro- 
vided: Provided, That the commutation provisions of the homestead 
Jaws shall not apply to entries made under this act. | 
Src. 4. That upon the determination by the Secretary of the Inte- 
rior that any irrlgation project is practicable, he may cause to be let; 
contracts for the construction of the same, in- such portions or sec- 
tions as it may be practicable to construct and complete ag parts of 
the whole project, providing the necessary funds for such portions or 
- sections are available in the reclamation fund, and thereupon he shall 


give public notice of the lands irrigable under such project, and limit 


of area per entry, which limit shall represent the acreage which, in 
the opinion of the Secretary, may be reasonably required for the 
- support of a family upon the lands in question; also of the charges | 
which shall be made per acre upon the said entries, and upon lands 
in private ownership which may be irrigated by the waters of the said 
irrigation project, and the number of annual installments, not ex- 
ceeding ten, in which such charges shall be paid and the time when 
such payments shall commence. The said charges shall be deter- 
mined with a view of returning to the reclamation fund the esti- 
mated cost of construction of the project, and shall be apportioned. 
equitably: Provided, That in all construction work eight hours shall - 


 .thereon. . 
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constitute a day’s work, and no Mongolian labor shall be employed 
Sec. 5. That the entryman upon lands to be irrigated by such 

works shall, in addition to compliance with the homestead laws, 
‘reclaim at least one-half of the total irrigable area of his entry for 
agricultural purposes, and before receiving patent for the lands cov- 
ered by his entry shall pay to the Government the charges appor- 
_ tioned against such tract, as provided in section four. No right to the 
use of water for land in private ownership shall be sold for a tract 
exceeding one hundred and sixty acres to any one landowner, and no 


-_ such sale shall be made to any landowner uniess he be an actual bona ~ 


fide resident of such land, or occupant thereof residing in the neigh- 
‘borhood: of said land, and no such right shall permanently attach 
until all payments therefor are made. The annual installments shall 


-- be paid to the receiver of the local land office of the district in which 


the land is situated, and a failure to make any two payments when 
due shall render the entry subject to. cancellation, with the forfeiture 
. of all rights under this act, as well as of any moneys already paid 
thereon. All moneys received from the above sources shall be paid 
. into the reclamation fund. Registers and receivers shall be allowed 
the usual commissions on all moneys paid for lands. entered under 
this act. _ | | pes ge a , 
Seo. 6. That the Secretary of the Interior is hereby authorized and 
directed to use the reclamation fund for the operation and mainte- 
tiance of all reservoirs and irrigation works constructed under the 
provisions of this act: Provided, That when the payments required 
by this act aré made for the major portions of the lands irrigated © 
from the waters of any of the works herein provided for, then the 
management and operation of such irrigation works shall pass to the 
owners of the lands irrigated thereby, to be maintained at their ex- 
pense under such form of organization and under such rules and 
regulations as may be acceptable to:the Secretary of the Interior: 
Provided, That the title to and the management and operation of the - 
reservoirs and the works necessary for their protection and operation 
shall remain in the Government until otherwise provided by Con- 
press. 1 ee pe | | | 
Sec. 7. That where in carrying out the previsions of this act it 
becomes necessary to acquire any rights or property, the Secretary of 
_ the Interior is hereby authorized to acquire the same for the United 


States by purchase or by condemnation under judicial process, andto 


pay from the reclamation fund the sums which may be needed for 
that purpose, and it shall be the duty of the Attorney-General of the 


- United States upon every application of the Secretary of the Interior, 


under this act, to cause proceedings to be commenced for condemna- © 
tion within thirty days from the receipt of the application at the De- 
partment of Justice. — | ee ee 

Sec. 8. That nothing in this act shall be construed as affecting or > 
intended to affect or to In any way interfere with the laws of any 
- State or Territory relating to the control, appropriation, use, or dis-_ 
tribution of water used.in irrigation, or any vested right acquired 


thereunder, and the Secretary of the Interior, in carrying out the pro- 


visions of this act, shall proceed in conformity with such laws, and 
- nothing herein. shall in any way affect any right of any State or of 
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the Federal Government or of any landowner, appropriator, or user . 
of water in, to, or from any interstate stream or the waters thereof: 
Provided, That the right to the use of water acquired under the pro- 
_ visions of this act shall be appurtenant to the land irrigated, and 
aa use shall be the basis, the measure, and the limit of the 
right. os | _ 
Sec. 9.1 That it is hereby declared to be the duty of the Secretary 
of the Interior in carrying out the :provisions of this act, so far as 
the same may be practicable and subject to the existence of feasible 
irrigation projects, to expend the major portion of the funds arising 
from the sale of public lands within each State and Territory here- 
inbefore named for the benefit of arid and semiarid lands within the 
limits of such State or Territory: Provided, That the Secretary may 
temporarily use such portion of said funds for the benefit of arid or 


semiarid lands in any particular State or Territory hereinbefore ~ 


named as he may deem advisable, but when so used the excess shall 
be restored to the fund as soon as practicable, to the end that. ulti- 
mately, and in any event, within each ten-year period after the — 
passage of this. act, the expenditures for the benefit of the said States 
and Territories shall be equalized according to the proportions and 
subject to the.conditions as to practicability and feasibility aforesaid. 
‘Sec. 10. That the Secretary of the Interior is hereby authorized to 
perform any and all acts and to make such rules and regulations as. 
may be necessary and proper for the purpose of carrying the pro- 
visions of this act into Pall force and effect. — | 


Approved, June 17, 1902 (32 Stat., 388). 


An Act Authorizing the use of earth, stone, and timber on the public lands and forest 
per eties of the United States in the construction of works under the national irriga- 
ion law, ao 


Be tt enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That in carrying 
out the provisions of the national irrigation law, approved June 
seventeenth, nineteen hundred and two, and in constructing works 
thereunder, the Secretary of the Interior is hereby authorized to use 
and to permit the use by those engaged in the construction of works 
under said law, under rules and regulations to be prescribed by him, 
such earth, stone, and timber from the public lands of the United 
States as may be required in the construction of such works, and the 
Secretary of Agriculture is hereby authorized .to permit the use of 
earth, stone, and timber from the forest reserves of the United States 
for the same purpose, under rules and regulations to be prescribed 
by him , | » pe 
Approved, February 8, 1905 (33 Stat., 706). 


An Act To provide for the covering into the reclamation fund certain proceeds of sales of 
property purchased by the reclamation fund, _ : 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That there shall be © 
‘covered into the reclamation fund established under the act of June 
-  geventeenth, nineteen hundred and two, known as the reclamation act, 
the proceeds of the sales of material utilized for temporary work and 
_- structures In connection with the operations under the said act, as - 


1Sec. 9 of this act repealed by act of June 25, 1910. 
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| ae as of the sales of all other concewne! property which had been 
purchased under the provisions thereof, and also any moneys refunded _ 
in connection with the operations under said reclamation act. 


Approved, March 3, 1905 (338. Stat., 1032). 


An Act Providing for the withdrawal from public entry of lands needed for townsite pur- 
poses in connection with irrigation projects under the Teolamaion act of June seventeenth, 
nineteen hundred and two, and for other purposes, . 

Be tt enacted by the Senate and House of Representatives of the. 
United States of America in Congress assembled, That the Secretary 
of the Interior may withdraw from public entry any lands needed 
- for townsite purposes in connection with irrigation projects under the 
reclamation act of June seventeenth, nineteen hundred and two, not 
_ exceeding one hundred and sixty acres in each case, and survey and 
. subdivide the same into town lots, with appropriate reservations for . 
public purposes. ~~ 3 

Src. 2. That the lots so surveyed shall be appraised under the 
direction of the Secretary of the Interior and sold under his direction 
at not less than their appraised value at public auction to the highest 
bidders, from time to time, for cash, and the lots offered for sale and 
not disposed of may afterwards be sold at not less than the appraised 
value under such regulations as the Secretary of the Interior may. 
prescribe. Reclamation funds may be used to defray the necessary _ 
expenses of appraisement and sale, and the proceeds of such sales — 
shall be covered into the reclamation fund. : 

Src. 8. That the public reservations in such pause: shall be 
improved and maintained by the town authorities at the expense of 
the town; and upon the organization thereof as municipal corpora- 
tions the said reservations shall be conveyed to such corporations by 
the Secretary of the Interior, subject to the endo that they will 
be used forever for public purposes. . 

Suc. 4. That the Secretary of the Interior shall, in accordance: 
with the provisions of the reclamation act, provide for water rights. 
in amount he may deem necessary for the towns established as herein 
provided, and may enter into contract with the proper authorities of 
such towns, and other towns or cities on or in the immediate vicinity 
of irrigation projects, which shall have a water right from the same. 
source as that of said project for the delivery of such water supply to 
Some convenient point, and for the payment into the reclamation | 
fund of charges for the same to be paid by such towns or cities, which 
charges shall not be less nor upon terms more favorable than those 
fixed by the Secretary of the Interior for the irrigation project from 


-- which the water is taken. 


xc. 5. That whenever a development of power is necessary for the 
irrigation of lands under any project undertaken under the said | 
reclamation act, or an opportunity is afforded for the development 7 
-of power under any such project, the Secretary of the Interior is — 
authorized to lease for a period not exceeding ten years, giving pref-__ 
erence to municipal purposes, any surplus power or power privilege, 
and the money derived from such leases shall be covered into the 
reclamation fund and be placed to the credit of the project from — 
which such power is derived: Provided, That no lease shall be made 

of such surplus power or power privilege as will i impair the efficiency, 
of the irrigation project. : 


Approved, April 16, 1906 (34. Stat., 116). 


4 
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An Act To extend the irrigation act to the State of Texas. 


Be wt enacted by the Senate and House of Representatives of the | 
United States of America in Congress assembled, That the provisions - 
of the act entitled “An act appropriating the receipts from the sale 
and disposal of public lands in certain States and Territories to the 
construction of irrigation works for the reclamation of arid lands,” ’ 
approved June seventeenth, nineteen hundred and two, be, and the 
same are hereby, extended so as to include and apply to the State of 
Texas, | i; 2 et | oe | 

Approved, June 12, 1906 (34 Stat., 259). 


‘An Act Providing for the subdivision of lands under the reclamation act, and for other 
purposes, : 


Be wt enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That whenever, in 
the opinion of the Secretary of the Interior, by reason of market con- 
ditions and the special fitness of the soil and climate for the growth 
of fruit and garden produce, a lesser area than forty acres may be 
sufficient for the support of a family on lands to be irrigated under 
the provisions of the act of June seventeenth, nineteen hundred and 
two, known as the reclamation act, he may fix a lesser area than forty 
acres as the minimum entry and may establish farm units of not less. 
than ten nor more than one hundred and sixty acres. That when- 
ever it may be necessary, for the purpose of accurate description, to 
further subdivide lands to be irrigated under the provisions of said. 
reclamation act, the Secretary of the Interior may cause subdivision 
surveys to be made by the officers of the Reclamation Service, which 
subdivisions shall be rectangular in form, except in cases where irreg- 
wlar subdivisions may be necessary in order to provide for practicable 
and economical irrigation. Such subdivision surveys shall be noted 
upon the tract books in the General Land Office, and they shall be 
paid for from the reclamation fund: Provided, That an entryman 
may elect to enter under said reclamation act a lesser area than the 
minimum limit in any State or Territory. — | | 

Sro. 2. That wherever the Secretary of the Interior, in carrying out 
the provisions of the reclamation act, shall acquire by relinquish-- 
ment. lands covered by a bona fide unperfected entry under the land 
laws of the United States, the entryman upon such tract may make 
another and additional entry, as though the entry thus relinquished 
had not been made. Dh cee _ : 

Src. 3. That any townsite heretofore set apart or established by: 
proclamation of the President, under the provisions of. sections 
twenty-three hundred and eighty and twenty-three hundred and 
eighty-one of the Revised Statutes of the United States, within or in 
the vicinity of any reclamation project, may be appraised and dis- 
_ posed of in accordance with the provisions of the act of Congress ap- 
proved April sixteenth, nineteen hundred and six, entitled “An act 
providing for the withdrawal from public entry of Jands needed for 
townsite purposes in connection with irrigation projects under. the 
reclamation act of June seventeenth, nineteen hundred and two, and 


for other purposes;” and all necessary expenses incurred in the ap- | 


praisal and sale of lands embraced within any such townsite shall be — 
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paid from the reclamation fund, and the proceeds of the sales of such 
lands shall be covered into the reclamation fund. - a 


Sno. 5. That where any bona fide desert-land entry has been or may 
be embraced within the exterior limits of any land withdrawal or irri- 
gation project under the act entitled “An act appropriating the 
_ receipts from the sale and disposal of public lands in certain States 
and ‘Territories to the construction of irrigation works for the recla- - 
mation of arid lands,” approved June seventeenth, nineteen hundred: 
and two, and the desert-land entryman has been or may be directly — 
or indirectly hindered, delayed, or prevented from making improve- 
ments or from reclaiming the land embraced in any such entry by 
reason of such land withdrawal or irrigation project, the time during 
which the desert-land entryman has been or may be so hindered, 
delayed, or prevented from complying with the desert-land law shall 
not be computed in determining the time within which such entry- 
man has been or may be required to make improvements or reclaim ~ 
the land embraced within any such desert-land entry: Provided, That 
if after investigation the irrigation project has been or may be aban- 
doned by the Cane for compliance with the desert-land 
law by any such entryman shall begin to run from the date of notice 
of such abandonment of the project and the restoration to the public 
domain. of the lands withdrawn in connection therewith, and credit 
shall be allowed for all expenditures and improvements. heretofore 
made on any such desert-land entry of which proof has been filed; 
but if the reclamation project is carried to completion so as to make 
available a water supply for the land embraced in any such desert- 
land entry, the entryman shall thereupon comply with all the pro- 
visions of the aforesaid act of June seventeenth, nineteen hundred 
and two, and shall relinquish all land embraced within hig desert-land 
entry In excess of one hundred and sixty acres, and as to such one 
hundred and sixty acres retained, he shall be entitled to make final | 
proof and obtain patent upon compliance with the terms of payment 
prescribed in said act of June seventeenth, nineteen hundred and two, 
and not otherwise. But nothing herein contained: shall be held to 
require a desert-land entryman who owns a water right and reclaims 
the land embraced in his entry to accept the conditions of said recla- 
mation act | | | - 7 

Approved, June 27, 1906 (34 Stat., 519). 


An Act Providing for the reappraisement of unsold lots in town sites on reclamation 
“ projects, and for other purposes. a ae oe 


Be tt enacted by the Senate and. House of Representatives of the 


United States of America in Congress assembled, That the Secretary 


of the Interior is hereby authorized, whenever he may deem it neces- 
sary, to reappraise all unsold lots within town sites on projects under 
the reclamation act heretofore or hereafter appraised under the provi- 
sions of the act approved April sixteenth, nineteen hundred and six, 
entitled “An act providing for the withdrawal from public entry of _ 
lands needed for town site purposes in connection with irrigation 
projects under the reclamation act of June seventeenth, nineteen hun- 
dred and two, and for other purposes,” and the act approved June 
_twenty-seventh, nineteen hundred and six, entitled “An act providing 
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for the subdivision of lands entered under the-reclamation act, and 
for other purposes; ” and thereafter to proceed with the sale of such 
town lots in accordance with such acts, a: | 
Src. 2. That in the sale of town lots under the provisions of the 
said acts of April sixteenth and June twenty-seventh, nineteen hun- 
dred and six, the Secretary of the Interior may, in his discretion, 
require payment for such town lots in full at time of sale or in annual 
installments, not exceeding five, with interest at the rate of six per 
‘centum per annum on deferred payments. | cr 
Approved, June 11, 1910 (86 Stat., 465). 
- An Act Providing that entrymen for homesteads within reclamation projects may assign 
their entries upon satisfactory proof of residence, improvement, and cultivation for five 
- years, the same as though said entry had been made under the original homestead act, 
Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That from and after 
the filing with the Commissioner of the General Land Office of satis- 
_ factory proof of residence, improvement, and cultivation for the five 
years required by law, persons who have, or shall make, homestead 
entries within reclamation projects under the provisions of the act of 
June seventeenth, nineteen hundred and two, may assign such entries, 
or any part thereof, to other persons, and such assignees, upon. sub- 
mitting proof of the reclamation of the lands and upon payment of 
_ the charges apportioned against the same as provided in the said act 
of June seventeenth, nineteen hundred and two, may receive from the 
United States a patent: for the lands: Provided, That all assignments 
made under the provisions of this act shall be subject to the limita- 
tions, charges, terms, and conditions of the reclamation act. 
Approved, June 23, 1910 (36 Stat., 592). 


-An Act To authorize advances to the “ reclamation fund,’ and for the issue and disposal of 
certificates of indebtedness in reimbursement therefor, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That to enable the 
Secretary of the Interior to complete Government reclamation proj- 
ects heretofore begun, the Secretary of the Treasury is authorized, 
upon request of the Secretary of the Interior, to transfer from time 
to time to the credit of the reclamation fund created by the act en- 
titled “An act appropriating the receipts from the sale and disposal 
of public lands in certain States and Territories to the construction 
of irrigation works for the reclamation of arid lands,” approved 
June seventeenth, nineteen hundred and-two, such sum or sums, not 
exceeding in the aggregate twenty million dollars, as the Secretary | 
of the Interior may deem necessary to complete the said reclamation 
- projects, and such extensions thereof as he may deem proper and 
necessary to the successful and profitable operation and maintenance 
thereof or to protect water rights pertaining thereto claimed by the. 
United States, provided the same shall be approved by the President — 
of the United States; and such sum or sums as may be required to 
- comply with the foregoing authority are hereby appropriated out of | 
any money in the Treasury not. otherwise appropriated: Provided, 
That the sums hereby authorized to be transferred to the reclama- — 
tion fund shall be so-transferred only as such sums shall be actually 
needed .to meet payments for work performed under existing law: 
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And peded further, That all sums so transferred shall be reim- 
bursed to the Treasury from the reclamation fund, as hereinafter 
provided: And provided further, That no part of this appropriation — 
‘shall be expended upon any existing project until it shall have been 
examined and reported upon by a board of engineer officers of the 
Army, designated by the President of the United States, and until 
it shall be approved by the President as feasible and practicable and 
worthy of such expenditure; nor shall any portion of this appro- | 
priation be expended upon any new project. 

sxc. 2. That for the purpose of providing the Treasury with funds 
for such advances to the reclamation fund, the Secretary of the Treas- — 
ury is authorized to issue certificates of indebtedness of the United 

States in such form as he may prescribe and in denominations of 
fifty dollars, or multiples-of that sum; said certificates to be redeem- 
able at the-option of the United States at any time after three years 
from the date of their issue and to be payable five years after such. 
date, and to bear interest, payable semiannually, at not exceeding 
three per centum: per annum ; that principal and interest to be pay- 
“able in gold coin of the United States, The certificates of indebted- 
ness herein authorized may be disposed of by the Secretary of the 
Treasury at not less than par, under such rules.and regulations as 
he may prescribe, giving all citizens of the United States an equal op- 
portunity to subscribe therefor, but no commission shall be allowed 
and the aggregate issue of such certificates shall not exceed the amount 
of all advances made to said reclamation fund, and in no event shall — 


the same exceed the sum of twenty million dollars. The certificates 


ot indebtedness herein authorized shall be exempt from taxes or — 
duties of the United States as well as from taxation in any form by 
or under State, municipal, or local authority; and a sum not exceed- 
ing one-tenth of one per centum of the amount of the certificates of 
mdebtedness issued under this act is hereby appropriated, out of any 
money in’ the Treasury not otherwise appropriated, to pay the ex- 
penses of preparing, advertising, and issuing the same. 

Src. 8. That beginning five years after the date of the first advance 
to the reclamation fund under this act, a per centum of the an- 
nual receipts. of the reclamation fund shall be paid into the general. 
fund of the Treasury of the United States until payment so made. 
shall equal the aggregate amount of advances made by the Treasury 
to said reclamation fund, together with interest paid on the certifi. 
cates of indebtedness issued under this act and any expense incident 
' to preparing, advertising, and issuing the same. _ : 

Src. 4. That all money placed to the credit of the reclamation 
fund in pursuance of this act. shall be devoted exclusively to the © 
completion of work on reclamation. projects heretofore begun as here-. 
inbefore provided, and the same shall be included with all other ex- 
’ penses in future estimates of construction, operation, or maintenance, 
and hereafter no irrigation project contemplated by said act of 
June seventeenth, nineteen hundred and two, shall be begun unless. 
and until the same shall have been recommended by the Secretary. 
. of the Interior and approved by the direct order of the President, 

- of the United States. 

Sec. 5. That no entry shall be hereafter: made and. no entryman, 
anal be poeeeet to go upon lands reserved for irrigation purposes 
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until the Secretary of the Interior shall have established the unit 
of acreage and fixed the water charges and the date when the water 
can be applied and made public announcement of the same. _ | 
Szc. 6. That section nine of said act of Congress, approved June 
seventeenth, nineteen hundred and two, entitled “ An act appropriat-. 


ing the receipts from the sale and disposal of public lands in certain 


- States and Territories to the construction of. irrigation works for 
the reclamation of arid lands,” is hereby repealed. , a 
Approved, June 25, 1910. (36 Stat., 835). 


An Act Granting leaves of absence to homesteaders on lands to be irrigated under the pro- 
an visions of the act of June seventeenth, nineteen hundred and two, 


Be it enacted by the Senate and H ouse of Representatives of the 


United States of America in Congress assembled, That all qualified 


entrymen who have heretofore made bona fide entry upon lands pro- 
posed to be irrigated under the provisions of the act of June seven- 
teenth, nineteen hundred and two, known as the national irrigation 
act, may, upon application and a showing that they have made sub- 
stantial improvements, and that water is not available for the irri- 
gation of their said lands, within the discretion of the Secretary of 
the Interior, obtain leave of absence from their entries until water 
for irrigation is turned into the main irrigation canals from ‘which 
the land is to be irrigated: Provided, That the period of actual 
absence under this act shall not be deducted from the full time of 
residence required by law. | | | 
Approved, June 25, 1910 (36 Stat., 864). 


An Act To provide for the sale of lands acquired under the provisions of the reclamation act 
and which are not needed for the purposes of that act, 


_ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That whenever in 
the opinion of the Secretary of the Interior any lands which have 
been acquired under the provisions of the act of June seventeenth, 
nineteen hundred and two (Thirty-second Statutes, page three hun- 
dred and eighty-eight), commonly called the “reclamation act,” or | 
under the provisions of any act amendatory thereof or supplemen- 
tary thereto, for any irrigation works contemplated by said reclama- | 
tion act are not needed for the purposes for which they were acquired, 
said Secretary of the Interior may cause said lands, together with 
the. improvements thereon, to be appraised by three disinterested per- _ 
sons, to be appointed by him, and thereafter to sell the same for not 
less than the appraised value at public auction to the highest bidder, 
after giving public notice of the time and place of sale by posting 
upon the land and by publication for not less than thirty days in a ~ 
newspaper of general circulation in the vicinity of the land. 
' Sc. 2. That upon payment of the purchase price, the Secretary of 
the Interior is authorized by appropriate deed to convey all the right, 
title, and interest of the United States of, in, and to said lands to the 
purchaser at said sale, subject, however, to such reservations, limita- 
tions, or conditions as said Secretary may deem proper: Provided, 
That not over one hundred and sixty acres shall be sold to any one | 
person. - | 
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Sac) 8. That the moneys derived from the sale of such lands shall 


_be covered into the reclamation fund and be placed to the credit of hoes 


the project for which stich lands had been acquired. “ 
_ Approved, February 2, 1911 (36 Stat., 895). 8 ee 


An mee To authorize the Secretary of the Interior to withdraw public notices issued under 
Boron four of the Poclaueetlon act, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
7 United States of America in Congress assembled, 'That the Secretary. 
of the Interior may, in his discretion, withdraw any public notice 
heretofore issued under section four of the reclamation act of June | 
seventeenth, nineteen hundred and two, and he may agree to such 
modification of water-right applications ‘heretofore duly. ‘filed or con- 
tracts with water users’ associations and others, entered into prior 
to the passage of this act, as he may deem advisable, or he may con- | 
sent to the abrogation of such water-right applications and contracts, 
and proceed in all respects as if no such notice had been given. | 


- Approved, February 13, 1911 (36 Stat., 902). 


‘An Act To amend séction five of the act of Congress of June twenty-fifth, nineteen hundred 


and ten, entitled “‘An act to authorize advances to the ‘ reclamation fund,’ and for the .— 


issue and disposal of certificates of indebtedness in reimbursement Stentor and for other . 
purposes. 


Be it enacted a the Senate and House of Representatives of the 
United States of America in Congress assembled, That section five of 
an act entitled “An act to authorize advances ‘to the ‘ reclamation. 
fund,’ and for the issue and disposal of certificates of indebtedness. 
in reimbursement therefor, and for other purposes,” approved June 
twenty-fifth, nineteen hundred and ten (Thirty-sixth Statutes at 
Large, page eight hundred and thirty-five), be, and the same hereby: 
1s, amended as ‘follows: 

“Spo, 5. That no entry shall be hereafter made and no entryman 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit of 
acreage and fixed the water charges and the date when the water can 
be applied and make public announcement of the same: Provided, 
That where entries made prior to June twenty-fifth, nineteen hundred: 
‘ and ten, have been or may be relinquished in whole or in part, the 
lands go relinquished shall be subject to settlement and entry under 
the homestead law as amended by an act entitled ‘An act appropri- 


ating the receipts from the sale and disposal of the public lands in | 


certain Statés and Territories to the construction of irrigation works _ 

for the reclamation of arid lands,’ approved June seventeenth, nine- 

teen hundred and two (Thirty- one Statutes at mee page three 

hundred and eighty-eight).” 
' Approved, February 18, 1911 (36 Stat., 917). 


fn Act To authorize the Government to contract: for jsapoanainn: storing, and carriage of 


water, and to cooperate in the construction and use of reservoirs and canals under recla« a 


_lmation projects, and | for other purposes, 


Be tt enacted by the Senate ‘nnd House of Peete of the 
United States of America in Congress assembled, That whenever ‘in 
carrying out the provisions of the reclamation law, storage or carry~ 
ing capacity has been or may be provided in excess of the require-_ 
ments of the lands to be irrigated under any project, the Secretary of © 
the Interior, preserving a first right to lands and entrymen under the 


, 
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project, is hereby authorized, upon ae fannie as he. may tease 
.to be just and equitable, to contract for the impounding, storage, 
: Sand carriage of water to an extent not exceeding such excess capacity — 
_ with irrigation systems operating under the act of August eighteenth, 
eighteen hundred and ninety-four, known as the Carey Act, and 
individuals, corporations, associations, and irrigation districts organ- 
ized for or engaged in furnishing or in distributing water for 1rr1- 
gation. Water so impounded, stored, or carried ‘under any such 
contract shall be for the purpose of distribution to individual water 
users by the party with whom the contract. is made: Provided, how- 
ever, That water so impounded, stored, or carried shall not be used 
- otherwise than as prescribed by law as. to lands held in private owner- 
ship within Government reclamation projects. In fixing the charges . 
_ tinder any such contract for impounding, storing, or carrying water 
- for any irrigation system, corporation; association, district, or indi- — 
vidual, as herein provided, the Secretary shall take into considera- 
tion the cost of construction and maintenance of the reservoir by 
which such water is to be impounded or stored and the canal by 
which it is to be carried, and such charges shall be just and equitable 
as to water users under ‘the Government project. No irrigation sys- 
tem, district, association, corporation, or individual so contr acting © 
shall make any charge for the storage, carriage, or delivery of such 
water in excess of the charge paid to the United States except to 
stich extent as may be reasonably necessary to cover cost of carriage 
and delivery of such water through their works. . 

Sno. 2. That in carrying out the provisions of said reclamation act 
and acts amendatory thereof or supplementary thereto, the Secre- 
tary of the Interior is authorized, upon such terms as may be agreed 
upon, to cooperate with irrigation districts, water users associations, | 
corporations, entrymen or water users for the construction or use of 
such reservoirs, canals, or ditches as may be advantageously used by 
the Government and irrigation districts, water users’ associations, 
corporations, entrymen or water users for impounding, delivering 
and carrying water for irrigation purposes: Provided, That the title 
to and management of the works so constructed shall be subject to 
the provisions of section six of said act: Provided further, That 
water shall not be furnished from any such reservoir or delivered 
through any such canal or ditch to any one landowner in excess of an 
amount sufficient to irrigate one hundred and sixty acres: Provided, 
That nothing contained in this act shall be held or construed as 
enlarging or “attempting to enlarge the right of the United. ‘States, 
under existing law, to control the waters of any stream in any State. 

- Suc. 3. That the moneys received in pursuance of such contracts 
shall be covered into the reclamation fund and be available for use 
under the terms of the reclamation act and the acts amendatory 
thereof or supplementary thereto. . 


- Approved, February 21, 1911 (36 Stat, 925). 


An Act To.amend an act entitled “An act providing for the withdrawal from public entry . 


of lands needed for town-site purposes in connection with irrigation projects under the 


reclamation act.of June seventeenth, nineteen hundred and two, and £Or other PUEBOECS 


_ approved April sixteenth, nineteen hundred and six. 


Be it enacted by the Senate and House of Representatives of the 
| United States of America in Congress assembled, That section five of. 
an act entitled “An act providing for the withdrawal ‘from public 


~ 
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entry of lands neshed for town- site purposes in ‘connection with irriga~ 
tion projects under the reclamation act of J une seventeenth, nineteen 
_ hundred and two, and*for other purposes,” approved April sixteenth, 
nineteen hundred and six, be amended so as to read as follows:. 

“Suc. 5. That whenever a development of power 1s necessary for 
’ the es of lands, under any project undertaken under the said 
reclamation act, or an opportunity is afforded for the development of 
_ power under any such project, the Secretary of the Interior is author- 
ized to lease for a period not exceeding ten years, giving preference 
to municipal purposes, any surplus power or power privilege, and the 
_money derived from such leases shall be covered into the reclamation 
fund amd be placed to the credit of the project from which such power 


is derived: Provided, That no lease shall be made of such surplus | ~ 


power or power privileges as will impair the efliciency of the irriga- 
tion project: Provided further, That the Secretary of the Interior is 
authorized, in his discretion, to make such a lease in connection with 
Rio Grande roject in Texas and New Mexico for a longer period 1 not 
exceeding fifty years, with the approval of the water users’ associa~ 
tion or associations under: any such project, organized in conformity _ 
with the rules and regulations prescribed by the Secretary of the — 
Interior in pursuance of section six of the reclamation act approved ~ 
June seventeenth, nineteen hundred and two.” | 


Approved, £ ebruary 24, 1911 (36 Stat., oe 


SPECIAL ACTS. 


The act of erie 23, 1904 (33 Stat., 302), as sewed by een 18 
of the act. of May 29, 1908 (35 Stat., 448), provides for the disposition 
and irrigation of lands within the limits of the i lathead Indian 
Reservation, Mont. | 

Section 25 of the act approved April 21, 1904 (33 Stat., 904), pro~- 
vides for the reclamation, allotment, and disposal of surplus irrigable 
lands in the Yuma and Colorado River Indian Reservations 1 in Cali- 
fornia and. Arizona. 

Section 26 of the act of April 21, 1904, supra, provides for. the 
reclamation, allotment, and disposal of sur plus irrigable lands | In the 
Pyramid Lake Indian "Reservation, Nev. 

The act of March 27, 1904 (33 Stat., 357), authorizes the reclama- 
_ tion and disposition of irrigable lands in the ceded Crow Indian — 
Reservation, in Montana. | 

Section 12 of the act of March 22, 1906 (34 Stat., 80), pr ovides foi 
the disposition, under the reclamation act, of lands i in the diminished 
Colville Indian Reservation, Wash. | 
The act of June 9, 1906 (34 Stat., 228), authorizes the disposition 
of lands in-the abandoned Fort Shaw Military Reservation, Mont., 


under the reclamation act. 


The act of March 6, 1906 (84 Stat., 53), authorizes the reclamation - 


and disposal of surplus irrigable lands i in the Yakima Indian Reser _ 4 


vation, Wash. | 
‘The act of June 21, 1906. (34 Stat., 827), authorizes the sale of 
' allotted Indian lands on reclamation pr ojects, and the act of March 
8, 1909. (85 Stat., 782), authorizes the Secretary of the Interior te 


make allotments of such lands in such areas as he pay oa eo 7 


not oe the amount therein nained. 


yo? 
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- The act of March 1, 1907 (84 Stat., 1037), provides for the disposi- 
tion of irrigable lands in the Blackfeet Indian Reservation, Mont. 
The act of April 30, 1908 (35 Stat., 85), provides for the irrigation 
of Indian lands. | : . oe - = 
Sections 1 and 10 of the act of Congress approved May 30, 1908, 
provide for the reclamation of lands on the Fort Peck Indian Reser- 
vation, Mont. ' — : at eS 
Section 1 of the act of June 22, 1910 (36 Stat., 583), authorizes the 
withdrawal and reclamation of classified coal land, patents for such | 
lands to reserve to the United States the coal deposits therein. 


REGULATIONS. 
GENERAL INFORMATION. 


1. Section 3 of the act of June 17, 1902 (32 Stat., 388), provides 
for the withdrawal of lands from all disposition other than that pro- 


_ vided for by said act. Lands withdrawn as susceptible of irrigation 


(usually referred to as withdrawn under the second form) are sub- _ 
ject to entry under the provisions of the homestead. law only, and 
_ Since the passage of the act of June 25, 1910 (86 Stat. 835), are 


open to settlement or entry only when approved farm unit plats 


have been filed and public notice has been issued in connection there- 
with, fixing the water charges and the date when water can be ap- 
plied, except as provided by the act of: February 18, 1911 (36 Stat., 
917). Where settlements had been effected in good faith prior to 
June 25, 1910, on lands embraced within second form withdrawals, 
‘persons rosin Tepe settlement.are entitled to complete entry in the 
manner and within the time provided by law. | 

2. Under the provisions of the act of February 18, 1911 (86 Stat., 
917), the prohibition contained in section 5 of the act of Congress ap- 
proved June 25, 1910, forbidding settlement on or entry of lands re- 
served for irrigation purposes prior to the approval of farm unit. 
- plats and the issuance of public notice fixing the water charges and 
the date when water can be applied, is withdrawn and set aside as to 
lands included in entries made prior to June 25, 1910, where such _ 
entries have been or may be relinquished in whole or in part. - 
8. Settlement and entry on such Jands will be allowed subject to the 

provisions of the homestead law and the reclamation. act of June 17,.— 
1902, supra, in the same manner as for other lands subject to entry © 
within reclamation projects. ‘The lands must have been covered bya | 
valid entry prior to June 25, 1910, and shall only be subject to entry - 
under the provisions of the present act in cases where a relingquish- 
ment of the former entry has been or shall be filed. Registers and 


receivers in their action on applications to make homestead entry .— 


under the provisions of this act will be governed by the records of 
their office, and will note on all entries allowed hereunder the home- 
_ stead number and date of the relinquished entry, and the fact that the 
new entry is allowed subject to the provisions of the act of February — 
18, 1911, | - 
4, Entry under this act is permitted only after relinquishment of 
an entry made prior to June 25, 1910, and therefore the relinquish- 
ment of an entry made under this act, even though it covers lands 
which were the subject of another entry made prior to June 25, 1910, 
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would not veuatt a third entry to be made. Lands entered under this 
act will be held subject to the prohibition contained in section 5 of the 
act of June 25, 1910, upon the relinquishment of an entry made under 
_ the act of F ebruary 18, 1911. 
5. Homestead ‘entries of lands shown on the farm unit plats are 
-tnade in practically the same manner as the usual homestead entry, 
but they are subject to all the provisions, limitations, charges, terms, 
and conditions of the reclamation act. | 
.. 6, Registers and receivers will indorse across the face of each 
homestead application, when allowed under the reclamation act, the 
following: “ This entry allowed subject to the provisions of the act of 
June 17, “1902 (82 Stat., 388) ;” and will advise each entryman of the 
pr ovisions of. the act by furnishing him with a copy of this circular. — 
%. These entries are not subject to the commutation provisions of 
the homestead law, and on the determination by the Secretary of the 
_ Interior that the proposed irrigation project is practicable, the entries 
hitherto made and not conforming to an established farm tinit may 
be reduced in area to the limit representing the acreage which, in 


the opinion of the Secretary, may be reasonably required for the sup- — 


port of a family upon the lands in question, and the lands within a 
project are platted to farm units representing such areas. The farm 
units may be as small as 10 acres where the lands are suitable for 
fruit raising, etc., but on most projects, so far, they have been fixed 
at from 40 to 80 acres each. These areas are announced on farm unit 
plats, and public notice stating the amount of the charges and other 
details concerning payment, 1s ‘issued by the Secretary of the Interior, 
shortly before the Government is ready to furnish water. Until. 
this public notice is issued 1t will be impossible in most respects to 
give definite information as to any particular tractor as to the de- 
tails intended to be covered by such notice; but registers and receivers 
will, upon inquiry, give all general information relative to the public 
lands included in reclamation projects, and will keep the engineers 
of the Reclamation Service fully informed, by correspondence, as to 7 
conditions affecting the same. | 


WITHDRAWALS AND RESTORATIONS, 


8. The withdrawal of these lands at first is principally for the pur- 
pose of making surveys and irrigation investigations in order to de- 
termine the feasibility of ‘the plans of irrigation and. reclamation 
‘proposed. Only a portion of the lands will be irrigated even if the 
‘project is feasible, but it will be impossible to decide in advance of 
careful examination what lands may be watered, if any, and the 
mere fact that surveys are in progress is no indication whatever that 


. the works will be built. It can not be determined how much water | 


there may be available, or what lands can be covered, or whether the 
cost will be too great "to justify the undertaking until the: surveys 
and the irrigation investigations have been completed. ; | 
9, There are two classes of withdrawals authorized by the act: 
One’ commonly known as “ Withdrawals under the ‘first form,” 
which embraces lands that may possibly be needed in the construc- 
‘tion and maintenance of irrigation works, and. the other commonly © 


known as “ Withdrawals under the second form,” which embraces _ 


dands not PapEOee to be needed in the actual construction and main-— 
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tenance of irrigation works, but which may possibly be irrigated. 
from such works. _ | | a | | 
10. After lands have been withdrawn under the first form they can 
not be entered, selected, or located in any manner so long as they | 
remain so withdrawn, and all applications for such entries, selections, 
or locations should be rejected and denied, regardless of whether they . 
were presented before or after the date of such withdrawal. (See 
John J. Maney, 35 L. D., 250.) _ 2 Ns | 
‘i. Lands withdrawn under the second form and: subject to entry. 
can be entered only under the homestead laws and subject to the 
- provisions, limitations, charges, terms, and conditions of the recla-- 
mation act, and all applications to make selections, locations, or en- 
tries of any other kind on such lands should be rejected, regardless 
of whether they are presented before or after the lands are with- 
drawn, except that where settlement rights were acquired prior to 
the withdrawal and have been diligently prosecuted and the home- 
‘stead. law fully complied with, the settler will be entitled to make - 
and complete his entry as if it had been made before the withdrawal. 
(See Wm. Boyle, 38 L. D., 603.) _ | | | 
- 12. Withdrawals made under either of these forms do not defeat or 
adversely affect any valid entry, location, or selection which segre-. 
gated and withheld the lands embraced therein from other forms of 
appropriation at the date of such withdrawal; and all entries, selec- 
tions, or. locations of that character should be permitted to proceed to 
- patent or certification upon due proof of compliance with the law.in — 
the same manner and to the same extent to which they would have 
proceeded had such withdrawal not been made, except as to lands 
needed for construction purposes. All lands, however, taken up 
under any of the land laws of the United States subsequent to Octo- 
ber 2, 1888, are subject to right. of way for ditches or canals con- 
structed by authority of the United States (act of August 30, 1890, 
96 Stat., 391; circular approved by Department July 25, 1903). All - 
entries made upon the lands referred to are subject to the following 
proviso of the act cited: | i. ae | 
That in all patents for lands hereafter taken up under any of the Jand laws 
of the United States or on entries or claims validated by this act west of the 
one hundredth meridian it shall be expressed that there is reserved from lands 
in said patent described a right of way thereon for ditches or canals con- 
structed by the authority of the United States. 7 
18. Should a homestead entry embrace IJand that is needed in 
whole or in part for purposes contemplated by said proviso the land 
would. be taken for such purpose, and the entryman would have no 
claim against the United States for the same. - oe 
14. All withdrawals become effective on the date upon which they 
are ordered by the Secretary of the Interior, and all orders for resto- 
rations on the date they are received in the local land office unless 
otherwise specified in the order. (George B. Pratt et al., 88 L. D., 
15. Upon the cancellation of a homestead entry covering lands 
embraced within a withdrawal under the reclamation act such with- 
drawal becomes effective as to such lands without further order. 
(See Cornelius J. MacNamara, 33 L. D., 520.) ; 
16. Where the Secretary of the Interior.by the approval of farm- 
unit plats has determined, or may determine, that the lands desig-, 
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nated thereon are irrigable, the filing of such plats in the General . 
Land Office and in the local land offices is to be regarded as equiva- 
lent to an order withdrawing such lands under the second form, and — 
-as an order changing to the second form any withdrawals of the first 
form then effective as to any such tracts. This applies to all areas 
shown on the farm-unit plats as subject to entry under the provisions 
of the reclamation act or as subject to the filing of water-right appli- 
cations. ‘Upon receipt of such plats appropriate notations of the 
change of form of withdrawal are to be made in accordance therewith 
upon the records of the General Land Office and of the local’ land 
offices. - — ee 
- 1%. In the event any lands embraced in any entry on which final 
proof has not been offered, or in any unapproved or uncertified selec- 
tion, are needed in the construction and maintenance of any irrigation 


works (other than for right of way for ditches or canals reserved _ 


under act of Aug. 30, 1890) under the reclamation act, the Govern- 
ment may cancel such entry or selection and appropriate the lands 
embraced therein to such use, after paying the value of the improve- 
ments thereon and the enhanced value of such lands caused by such 
Improvements. | z | | 

18. Uncompleted claims to lands withdrawn under the provisions 
of the reclamation act and determined to be needed for construction 
of irrigation works in connection with a project that has been found 
practicable should not be allowed to be perfected, but should remain 
in the same status as existed at the time the determination was made, 
and the rights of the claimants adjusted upon the basis of that status. | 
(Opinion of Asst. Atty. General, 34 L. D., 421.) | _ 

19. Where the owners of the improvements mentioned in paragraph 
_ 17 shall fail to agree with the representative of the Government as to 
the amount to be paid therefor, the same shall be acquired by con- 
demnation proceedings under judicial process, as provided by section 
7 of the reclamation act. | a a a | 

20. Inasmuch as every entry within the limits of a withdrawal 
under the reclamation act is subject to conformation to an estab- 
lished farm unit, improvements placed upon the different subdivisions . — 


by the entryman prior to such conformation are at his risk. (Jerome —. 


M. Higman, 37 L. D.,; 718.) They should be confined to one legal 
- subdivision until the entry is conformed. In readjusting such an 
entry the Secretary is not required to confine the farm unit to the 
limits of the entry, but may combine any legal subdivision thereof 


' . with a contiguous tract lying outside of the entry so as to equalize in 


value the several farm units. (Idem.)' The act of June 27, 1906, 

supra, authorizes the Secretary of the Interior to fix a lesser area than 
40 acres as a farm unit when, “by reason of market conditions and 
special fitness of the soil and climate for the growth of fruit and — 
garden produce, a lesser area than forty acres may be sufficient for — 
the support of a family ” or when necessary “in order to provide for 

practical and economical irrigation.” | | | 


_ ADDITIONAL ENTRIES. 


21. A person who has entered a farm unit within a project can not 
- make an additional homestead entry. One who has made homestead 
entry for less than 160 acres outside of a reclamation project is dis-_ 


95464°—vor 40—11—42. 
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| qualified Peed making an epdaitional entry ae a en unit within a 
‘reclamation project, which farm unit is the equivalent of a home- 
stead entry of 160 acres of land outside of the reclamation project. 
22. Where, however, the first or original homestead entry was 
made subject to the restrictions and conditions of the reclamation — 
act, any entry additional thereto would be likewise subject to the — 
same restrictions and conditions, and in such cases additional entries 
may be allowed within reclamation projects under acts authorizing © 
additional | entries, except where farm units have been established, 
prior’ to the filing of the applications. Both entries so allowed are 
subject to the same adjustment to one farm unit as if the entire tract 
had been included in the first entry. (Henry W. Williamson, 38 


iL. D., 233.) 
CONTESTS, 


23. No pr aa contest will be allowed against any eatry RAT eT 
land included within the area of any first form withdrawal or land 
reserved for irrigation purposes, commonly known as land under the 
second form of withdrawal, until the Secretary of the Interior shall 
have established the unit of acreage and fixed the water charges, and 
the date when the water can be applied and made public announce- 
ment of the same. In cases where contest has been allowed.as to 
entries on second form lands, the act of Congress approved June 25, 
1910 (86 Stat., 835), prec cludes entry by: successful contestants. until 
the lands are restored to the public domain or platted to farm units 
and covered by public notice under section 4 of the reclamation act. 
In all cases where a contest has been allowed prior to the withdrawal 
of the lands, or in the case of entries on second form lands, prior to 
the approval of the act of June 25, 1910, the withdrawal attaches to 
the lands involved immediately on cancellation of the entry and no - 
rights can be obtained by the contestant in the event that the entry 
is canceled under the contest proceedings prior to the vacation of the 
order of withdrawal and opening of the lands to entry. In all cases 
where a preference right has been gained by virtue of a successful 
contest, terminated before the withdrawal of the land or the passage 
of the said act, the successful contestant may exercise his right. and 
make entry at any time within thirty days from notice that the lands 


involved have been restored to the public domain or covered by pub-.- 


lic notice and made subject to entry, but, in the latter event, his entry 
must be made subject to the limitations, charges, and conditions im- 
posed by the reclamation act. | 
~ 94, Any entry of land embraced within the area of a ‘second form | 
withdrawal may be contested after farm units have been established 
covering such entry and public notice has issued in connection with | 
the same, fixing the water charges and the date when water can be 
applied, and if at the date of entry by the successful contestant the 
lands have not been released from the withdrawal under the ‘pro- 
visions of the reclamation act, his entry will be subject to the Limita- 
tions, charges, and conditions ‘imposed by that act. 


LEAVE OF ABSENCE. 


25. When homestead entrymen within irrigation projects file In 
the local land office applications for leave of absence under the pro- 
visions of the act of June 25, 19 10, the register and. receiver will ee 


a 


z 
4 
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proper notation of the same on their records and, at once, by special 
letter, forward the application, together with their recommendation 
thereon, to the General Land Office for action. | - 

26. These applications for leave of absence should be in the form 
of an affidavit, duly corroborated by two witnesses, contain a specific — 
description of the land, show the good faith of the applicant, and set. 
forth in detail the character, the extent, and the approximate value 
of the improvements placed on the lands, which must be such as to 
satisfy the requirement of the law that the entryman has made sub- 
_ stantial improvements, and the applicant must show, as a matter of 
- fact, that water is not available for the irrigation thereof. 7 

27. When sufficient showing is made in cases coming within the 
provisions of the law, leave of absence will be granted until such 
time as water for irrigation is turned into the main irrigation canals 
- from which the land is to be irrigated or, in the event that the proj- 
ect is abandoned by the Government, until the date of notice of 
such abandonment:-and the restoration to the public domain of the 
' lands embraced in the entry. . | = <g e 

98. Attention is directed to the provision that “the period of 
actual absence shall not be deducted from the full time of residence 
seelpen by law.” The effect of the granting of leave-of absence 
under this act is to protect the entry from contest for abandonment. 
and, by the necessary implication of the act, the period of seven 
years within which the entryman is required to submit final five — 
year proof will be extended and the entry will not be subject to 
cancellation for failure to submit proof until seven years from the | 
date of entry, exclusive of the period for which leave of absence may - 
be granted. | - Page Ohh 2 # Pf 

| ASSIGNMENTS. 


29. Under the provisions of the act of June 23, 1910 (36 Stat., . 
592) persons who have made or may make homestead entries subject 
to the reclamation act may assign their entries In their entirety at 
any. time after filing in this office satisfactory proof of residence, im- 

' provements, and cultivation for the five years required by the ordi- 
nary provisions of the homestead law. The act also provides for the 
assignment of homestead entries in part, but such assignments, 1f - 
made prior to the establishment of farm units, must be made in strict 
accordance with the legal subdivisions of the public survey, and if 
made after such units are established must conform thereto, except 
as hereinafter provided. tte | oo pS GDS 

30. In cases where the entry involves two or more farm units, the 
entryman may file an election as to which farm unit he will retain, 
and he may assign and transfer to a qualified assignee any farm 
unit or farm units entirely embraced within the original entry. 
He may also assign parts of farm units included in his entry, pro- 
vided the assignee has an entry covering or obtains an assignment 


of the remainder of such unit. If an election by the entryman to 


conform to a farm unit be filed and no assignment. made of the 
remainder of the entry, the entry will be conformed to the farm unit 
-. selected for retention and canceled as to the remainder, = | 
81. Where it is desired to assign a part of an established farm — 
unit, an application for the amendment and subdivision of such unit 
should be filed with the project engineer, and the assignment, with 
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accompanying affidavit and supplemental water right application, 
- should be filed in the local Jand office. o a 
82. If a survey shall be found necessary to determine the bounda- 
ries of the subdivision of any such farm unit, or the division of 
the irrigable area, a deposit equal to the estimated cost of such 
survey must be made with the special fiscal agent, Reclamation 
_ Service, on the project by or on behalf of the parties concerned. Any 
excess over the actual cost will be returned to the depositor or de- 
_ positors after completion of the survey and they will also. be required 
to make good any deficiency in their deposit. | stg ; 
_ 88. When the plats describing the amended farm units are ap- 
proved by the engineer in charge of the project he will forward a 
copy of the amended ‘plat to the local land office where the same will 
be treated as an official amendment of the farm unit plat, which will 
thereafter be formally approved in the usual.manner by authority | 
of the Secretary. Selig ae, | — | | 
84. No assignment of any portion of. any farm unit will be ac- 
cepted by the Commissioner of the General Land Office or recognized 
as modifying any approved water right application or releasing any 
part of the farm unit as originally established from any portion of 
the charges’ announced against it until after the filing in the local 
land office of evidence of the qualifications of the assignee, and a 
proper water right application with payment of all amounts due 
upon the land included in the assignment. | | a 
85. Assignments under this act must be made expressly subject 
to the limitations, charges, terms, and conditions of the reclamation 
’ act, and, inasmuch as that act limits the right of entry to one farm 
unit, the assignee must. present. a showing in the form of an affidavit 
duly corroborated, that he has not acquired title to and is not claim- 
Ing any other farm unit or entry under the reclamation act, and has 
no other existing water right applications covering an area of land 
which added to that taken by assignment will exceed one hundred 
and sixty acres, or the maximum limit of area fixed by the Secretary. 
. 86. Assignments made and filed in accordance with these regula- 
‘tions must. be noted on the local office record and at once forwarded 
to the General Land Office for immediate consideration, and, if ap- 
proved, the assignees in each case will be required to make payment 
of the water right charges and submit proof of reclamation as would | 
the original entryman, and, after proof of full compliance with the 
law. may receive a patent for the land. : — 


- MORTGAGES. - 


87. Mortgages of lands embraced in homestead entries within recla- 
mation projects may file in the local land office for the district within 
which the land is located a notice of such mortgage, and shall become 
entitled to receive and be given the same notice of any contest or - 
other proceedings thereafter had affecting the land as is required to 
be given the entryman in connection with such proceeding. . Every — 
such notice of a mortgage received must be forthwith noted upon the 
records of the local land office and be promptly reported to the Gen-. 
eral Land Office, where like notation will be made. Relinquishment 
‘of a homestead entry within a reclamation project upon which final 
proof has been submitted, where the records show the land to have , 
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been mortgaged, will not be accepted or noted, unless the mortgagee 
_ Joins therein, nor will an assignment of such an entry or part thereof 
_ under the act. of June 23, 1910 (36 Stat., 592), be recognized or per- 
mitted unless the assignment specifically refers to such mortgage 
and is made and accepted subject thereto. ie 


‘CANCELLATION, 


38. All persons holding land.under homestead entries made under 

the reclamation act must, in addition to paying the water right 
charges, reclaim at least one-half of the total irrigable area of their 
entries as finally adjusted for agricultural purposes, and reside upon, | 
cultivate, and improve the lands embraced in their entries for not 
less than the period required by the homestead laws. Any failure 
to make any two payments when due or to reclaim the lands as above 
indicated, or any failure to comply with the requirements of the 
homestead laws and the reclamation act as to residence, cultivation, 
and improvement, will render their entries subject to cancellation 
~ and the money already paid by them subject to forfeiture, whether — 
they have filed water right application or not. | . 


WIDOWS AND HEIRS OF ENTRYMEN. 


- 89. The widows or heirs of persons who make entries under the rec- 
lamation act will not be required both to reside-upon and cultivate 
the lands covered by the entry of the person from whom they inherit, 
but they must reclaim at least one-half of the total irrigable area of 
the entry for agricultural purposes as required by the reclamation act 
_ and make payment of all unpaid charges when due and before either 
final certificate or patent can be issued. = a oe 
40. Upon the death of a homesteader having an entry within an 
- irrigation project, leaving no widow and only minor heirs, his right 
may, under section 2292, Revised Statutes, be sold for the benefit of 
such heirs. (See heirs of Frederick C. De Long, 36 L. D., 382.) If. 
in such case the land has been divided into farm units the purchaser 
takes title to the particular unit to which the entry has been limited, | 
‘but if subdivision has not been made he will acquire an interest only 


in the land which would have been allotted to the entryman as his | 


farm unit, in either case taking subject to the payment of the charges 
authorized by the reclamation act and regulations thereunder and free 
irom all requirements as to residence and cultivation (idem). 


FINAL PROOF. 
GENERAL INFORMATION. 


41. All persons who apply to make entry of lands within the irri-- 
gable area of any project commenced or contemplated under the rec- 
lamation act will be required to comply fully with the homestead law 
as to residence, cultivation, and improvement of the land, and the 
failure to supply water from such works in time for use upon thé land 
entered will not justify a failure to comply with the law and to make 
proof thereof within the time required by the statutes, except in cases _ 
where vai of absence is granted under the act of June 25, 1910 
(supra). 7 ol | - 
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_ 42. Persons who have resided upon, cultivated and improved their 
lands for the length of time prescribed -by the homestead laws will not 
thereafter be required to continue such residence and cultivation, and 
they may make final proof of reclamation at any time when they can 
also make proof of the necessary residence, cultivation, and improve- © 
_ ment for five years, but no final certificate or patent will issue until all 
fees, commissions, and construction charges, including operation and 
maintenance charges due at the time of payment, have been paid in 
full. The entire building charge and such istallments of the opera-~ 
tion and maintenance charges as are then due may be paid at any time © 
alter the entry has been conformed to a farm unit, and prior to the 
time on which they otherwise fall due under the terms of the public 
notice. | : , | | ae 
48. Soldiers and sailors of the war of the rebellion, the Spanish- 

American War, or the Philippine insurrection, and their widows and 
minor orphan children who are entitled to claim credit for the period 
of the soldier’s service under the homestead laws, will be allowed to 
claim credit in connection with entries made under the reclamation 
act, but will not be entitled to receive final certificate or patent until 
all the water-right charges have been paid in full and the require- 
ments as to reclamation have been met. | | | 

44. Upon the tendering to registers and receivers of homestead 
proofs in entries subject to the reclamation act, they will accept only 
the testimony fees for “ reducing testimony to-writing and examining 
and approving testimony,” and will not accept final commissions pay- 
able under such entries until proof is submitted showing full compli- 
ance with all requirements of the act of June 17, 1902, including the 
payment of all reclamation charges. 0 | 

45, On September 9, 1910, the Acting Secretary of the Interior 
approved a form of water-right certificate to be signed by the Com- 
missioner of the General Land Office and given to water-right appli- 
cants upon submission of satisfactory proof of full compliance with 
the requirements of the reclamation act, and two forms of final affi- 
davit, corroborated, to be submitted, the first by the owner of private 
land reclaimed under the act of June 17, 1902 (82 Stat., 388), and the: 
second by the homestead entrymen under the provisions of said act 
(89 L. D., 197). These forms have been printed as forms 4-192, 
4-068, and 4-073, respectively, and a supply of the last two forms has | 
been furnished registers and receivers, who will require all water users 
desiring to make final proof of compliance with the requirements of » 
the reclamation act as to reclamation of one-half of the irrigable - 
lands in their entries or water rights and the payment of the estimated 
building charges and assessed operation and maintenance charges, to 
submit affidavit, duly corroborated by two witnesses, on the appro- 
priate form. mt oa | 3 

46. To establish compliance with the clause of the reclamation act 
that requires reclamation of at least one-half of the irrigable area of 
an entry made subject to the provisions of the act, entrymen will be 
required to make proof showing that the land has been cleared of sage- 
brush or other incumbrance and leveled, that sufficient laterals have 
been constructed to provide for the irrigation of the required area, 
that the land has been put in proper condition and has been watered 
and cultivated, and that the growth of at least one satisfactory crop | 
_ has been secured thereon, but the securing of an actual and satisfac- 
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tory growth of orchard trees shall likewise be regarded as satisfactory © 
reclamation. When proof of reclamation of one-half the irrigable 
area 1s made in advance of full payment of the charges, evidence of 
satisfactory proof thereof will be issued by the General Land Office. 

‘47. Upon the filing of affidavit on form 4-068 or 4-073 as proof of 
compliance with the requirements of the reclamation act the register 
and receiver will forward copy thereof to the engineer in charge of . 


the project who will make prompt report thereon. Upon receipt of 


such report in case of homestead entries upon which final proof has 
been accepted by this office, the register and receiver will issue final 
certificate of compliance with the homestead laws and forward the 
same. with the affidavit and engineer’s report to this office with such — 
recommendation as they deem proper. When such affidavit appears 
sufficient, and the case is otherwise regular, final water-right certifi- 
cate (Form 4-193) will issue and the case will be approved for patent. 
In the case of water-right contracts for lands in private ownership, 
final water-right certificate will be issued by. this office where the 
final affidavit is found to be sufficient, and the certificate so issued will 
constitute full evidence of the water user’s right to the use of water 


appurtenant to the lands covered by his contract. a 


REPORTS ON FINAL PROOF NOTICES. 


48. Registers and receivers are directed to furnish chiefs of field 
divisions with copies of notices of application to make proof, noting | 
on each application the particular project wherein the land lies. 
When the notice involves any lands withdrawn under the first form 
withdrawal authorized by the reclamation act, they will indorse on 
the back of the notice mailed to the chief of field division: “ For 
report by indorsement hereon as to whether the described lands, or 
any of them, are needed for construction purposes.” In all cases as 
soon as such notice is received by the chief of field division; he will 
refer the same to the project engineer, who will make report by 
indorsement on the notice as to whether the lands are needed for 
construction purposes and as to any other matters as he may be © 
instructed to report on by special instructions. This notice should 
be returned by the engineer to the chief of field division in sufficient 
time to enable that officer to return the same to the local land officers: 
prior to the date fixed for proof. | | | 

49. If the lands covered by the final: proof notice were entered 
prior to withdrawal for reclamation purposes, and the project: engi- 
neer reports that they are not needed for construction purposes, final | 
certificate will be issued upon submission of final proof as on entries 
not subject to the reclamation act. In all cases where the lands are © 
entered. prior to reclamation withdrawal and the project engineer 


reports that they are needed for construction purposes, and in all 7 
cases where the entry was made after withdrawal of the lands for 


reclamation purposes, whether or not they are needed for construction. 
- purposes, the register and receiver will forward the proof, if found to — 
be regular, to the General Land Office without issuance of final 


certificate. | | ee pe Me, | | | 
50. If any final proof offered under this act be irregular or insuffi- 


cient, the register and receiver will reject it and allow the entryman | 


the usual right of appeal; and if the General Land Office finds any 
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proof forwarded to be insufficient cr defective in any respect, it may | 


be rejected and the entryman. will be notified of that fact, or he may — ; 


be given an opportunity to cure the defect or to present acceptable 
proof, : | | 7 oe 
| | NOTICE TO CONFORM. 

51. The registers and receivers are directed to notify, in writing, 
every person who makes final proof on a homestead entry which is 
subject to the imitations and conditions of the act of June 17, 1902, 
embracing land included in an approved farm-unit plat, where the 
entry does not conform to an established farm unit, and conformation 
notice has not already been issued, that thirty days from notice is 
allowed such entryman to elect the farm unit he desires to retain, In 
default of which the entry will be conformed by the General. Land 
Office. | | , | | 
- 7 ACTION ON. PROOFS. 

52. Homesteaders who have resided on, cultivated, and improved 
their lands for the time required by the homestead laws, and have 
submitted proof which has been found satisfactory thereunder by the 
General Land Office, but who are unable to furnish proof of reclama- 
tion because water has not been furnished to the lands or farm units 
not. established, will be excused from further residence on their lands 
and will be given a notice reciting that further residence is not 
required, but that final certificate and patent will not issue until 
proof of reclamation of one-half of the irrigable area of the entry as 
finally adjusted and payment of all charges imposed by the public 
notice issued in pursuance of section 4 of the reclamation act. : 


CONTROL OF SUBLATERALS. 


58. The control of. operation of all sublaterals constructed or 
acquired in connection with projects under the reclamation act is 
retained by the Secretary of the Interior to such extent as may be 
necessary or reasonable to assure to the water users served therefrom 
‘the full use of the water to which they are entitled. (See 87 L. D., 
468. 7 : | | a me 
WATER RIGHTS, 


WATER RIGHTS FOR LANDS IN PRIVATE OWNERSHIP. 


54. Lands which have been patented or which were entered. before 
the reclamation withdrawal may obtain the benefit of the reclamation | 
act, but water-right contracts may not be held for more than 160 acres 

by any one landowner, and such landowner must be an actual bona 
fide resident on such land or occupant thereof residing in the neigh-. 
borhood. The Secretary of the Interior has fixed. the limit of resi- 
dence in the neighborhood at a maximum of 50-miles. This limit of ~ 
distance may be varied, depending on local conditions. A landowner. 
may, however, be the purchaser of the use of water for more than.one 
tract in the prescribed neighborhood at one time, provided that the 
- ageregate area of all the tracts Involved does not exceed the maxi- 


mum. limit established by the Secretary of the Interior nor the limit — 


of 160 acres fixed by the reclamation act; and a landowner who has 
made contract for the use of water in connection with 160-acres of 
irrigable land and sold the same together with the water right, can 
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make other and successive contracts for other irrigable lands owned 
or acquired by him. Holders of more than 160 acres of irrigable land. 
within a reclamation project must sell or dispose of all in excess of 
- that area before they can receive water. If the holder of a greater’ 
area desires, he can subscribe for stock in the local water. users’ asso- 
ciation (if there be one) for his entire holding, executing a trust | 
deed, giving the association power to ultimately sell the excess area 
- to actual settlers who are qualified to comply with the reclamation | 


act, unless the land has been sold by the owner when the Government : 


is ready to furnish water. thereon. a : 

55. The purpose of the reclamation act is to secure the reclamation’ 
of arid or semiarid lands and to render them productive, and section 
8 declares that the right to the use of water acquired under this act 


shall be appurtenant to the land irrigated and that “ beneficial use 


shall be the basis, the measure, and the limit of the right.” There 
ean be no beneficial use of water for irrigation until it is actually 
applied to-reclamation of the land. The final and only conclusive 
test of reclamation is production. This does not. necessarily mean 
the maturing of a crop, but does mean the securing of actual growth 
of a crop. The requirement as to reclamation imposed upon lands 
under homestead entries shall therefore be imposed likewise upon - 


lands in private’ ownership and land entered prior to the with- | 


drawal—namely, that the landowner shall reclaim at least one-half 


of the total irrigable area of his land for agricultural purposes, and _ . 


no right to the use of water will permanently attach until such recla- 
mation has been shown. (See 37 L, D.,468.). 3 | 

56. The provisions of section 5 of the reclamation act relative to 
cancellation of entries with forfeiture of rights for failure to make 
any two payments when due evidently states the rule to govern all 
who receive water under.any project, and accordingly a failure on 
the part of any water-right applicant to make any two payments 
when due shall render his water-right application subject to cancel- 
lation with the forfeiture of all rights under the reclamation act as 
well as of any moneys already paid to or for the use of the United © 
States upon any water right sought to be acquired under said act. 
(87,L. D., 468.) “ * a — oa 


VESTED WATER RIGHTS. 


57. The provision of section 5 of the reclamation act limiting the 


~--area for which the use of water mzy be sold does not prevent the _ 


recognition of a vested right for a larger area and protection of the 
saine by allowing the continued flowing of the water covered by the 
‘right through the works constructed by the Government under _ 


- appropriate regulations.and charges. 


CORPORATION LANDS. 


58. Under dates of February 2, 1909 (87 L. D., 428), and March 3, — | 


- 1909, the department held that under section 5, act of June 17, 1902, 


a corporation, otherwise competent, is entitled to take water under 
the statute, provided its home office is on or in the neighborhood of — __ 


the land for which it seeks water service. 


_ 59. Further, that the corporation must show its stockholders, and 
_ that as individuals they have not in the aggregate taken water rights 
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that, with that claimed by the corporation, will amount to more 
than 160 acres or the.maximum limit of area established by the 
Secretary of the Interior. Registers and receivers are accordingly 
instructed to be guided by the rulings of the department, as set 
forth above, in their action on water-right applications by corpora- 
tions when presented. | = a . 


TOWNSITE SUBDIVISIONS. | 

60. Where water-right application has been made and accepted 
for land in private ownership, no new water-right application by 
any purchaser of part of the irrigable area of such private land will 
be accepted for land so purchased, if the same is subdivided into 
. lots of such form and area as to indicate a use thereof for townsite | 
rather than for agricultural or horticultural purposes. In such case, 
no notation shall be made of such transfer on the original water- 
right application, but water will be furnished such land on the orig- 
inal application, and the water-right charges collected thereunder, 
as if no such sale or sales had been made. | 

61. Water for land subdivided into such form and areas as to indi- - 
cate a use thereof for townsite rather than for agricultural or horti- 
cultural purposes may be procured for the entire areas so subdivided, 
by contract with the Reclamation Service through the proper repre- 
sentatives of the landowners, as authorized by the Secretary of the 
Interior under the acts of April 16 and June 27, 1906 (34 Stat., 116 
and 519). a _ 

62. Where separate water-right applications, otherwise valid, have 
been accepted for lands subdivided into such form and areas as in- 
dicate a use thereof for townsite rather than for agricultural and 
horticultural purposes, such water-right applications and the corre- 
sponding subscriptions to the stock of the water users’ association 
may be surrendered and canceled, and water supplied to such lands 
under the provisions of the said acts of April 16 and June 27, 1906, 
upon such terms and conditions as will return to the Reclamation 
Service an amount not less than the charges due under such water- 
right applications.. Similar adjustment by cancellation and new 
contract may be made where water-right application has been ac- 
cepted and the land has been subsequently subdivided into tracts 
of form and.area as above. | | yO 8 7 


' WATER-RIGHT APPLICATION, 


63. The department has adopted three forms of applications for. . 
— water rights, viz, Form A (4-021) for homesteaders who have made 
entries of lands withdrawn under the second form of withdrawal; 
Form B (4-020) for private owners of lands embraced within said 
project; and Form C (4-019) for Indian allottees. Copies of these 
forms have been furnished registers and receivers, and they will:be 
used in all applications for water rights in any of the reclamation 
orojects. | | - - nS 
; BL. Upon notice issued by the Secretary of the Interior that the 
Government is ready to receive applications for water right for de- 
scribed Jands under a particular project, all persons who have made 
entries of lands under the provisions of the act of June 17, 1902 (32 
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Stat., 888) , will be required to file application for water rights on | 
Form A for the number of acres of irrigable land in the farm unit 
entered, as shown by the plats of farm units approved by the Secre- | 
tary of ‘the Interior. | 

65. Upon the issuance of such notice private landowners and entry- | 
“men whose entries were made prior to withdrawal may, in. like man- 
ner, apply on forms B or C for water rights for tracts not containing 
more than 160 acres of irrigable land, ‘according to the approved 
plats, unless a smaller limit has been fixed as to lands i in private 
ownership by the Secretary of the Interior. 

66. Hach application on Form B or Form C must contain a state- 
tment as to the distance of the applicant’s residence from. the land for 
which a water right is desired. 

67. Tia greater distance than that fixed for the project ig shown 
in any application, the case should be reported to the Commissioner 


. of the General Land Office for special consideration upon the facts 


shown. If the applicant i is an actual bona fide resident on the land 
for which water-right application is made, the clause in parentheses of © 
Form B or Form C, regarding residence elsewhere, must bestrickenout. 

68. The applicant on Form B or Form C must state accurately the 
nature of his interest in the land. If this interest is such that it 
can not ripen into a fee-simple title at or before the time when the 
last annual installment for water right is due, the register and 
receiver must reject the application. 

69. Form B (4-020) 1s intended for use by owners of private land, 
and entrymen whose entries were made prior to the withdrawal of 
the land within reclamation projects in entering into contracts with 
the United States for the purchase of a water right, and must be — 
signed and sealed in duplicate and acknowledged before a duly au- 
_ thorized officer in the manner provided by local law. A space is pro- 
vided on the blank for evidence of the acknowledgment, which should - 
be in exact conformity to that required by the statutes of the State 
in which the lands covered by the contract lie for the execution of 
mortgages or deeds of trust. When so executed both originals must 
be filed in the local land office together with three complete copies, 
either in person or by mail. If the application is regular and suffi- 
cient in all respects, duly approved by the project engineer, and bears 
_ the certificate of the secretary of the local water users’ association, - 
if there be one, and is accompanied by the proper payments required 
_ by the provisions of the public notices issued in connection with the - 
~ Iocal reclamation project, the register will accept the same by filling 
out the blank provided at the bottom of the third page and attach. his 
signature and seal by placing a scroll around the word “ Seal.” 

70. Attention is especially called to sections 3748 to 8747, inclu- — 
sive, of the Revised Statutes, relative to the deposit and execution 
of public contracts. The register will immediately after execution 


of the contract, execute. the oath of disinterestedness required by a 


— section 3745, Revised Statutes, before a duly authorized officer on 
the blank form provided on the last page of the water-right contract. 
' No funds are available for the payment by the Government of any ~ 
_ fees in connection with this oath, and the register should therefore — 
take such oath before the receiver of public moneys, who is precluded 
by section 2246, Revised Statutes, from charging or receiving ahaa | 
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or indirectly any: compensation for the administering -of such oath. . 
In the event that it becomes necessary to tale this oath before any — 
other authorized officer, the fee due such officer must be paid to him. 
by the water-right applicant, and registers are authorized to refuse 
to accept the water-right application on failure of the applicant to 
make such payment. et | —_ 
Tl. Section 8744, Revised Statutes, makes it. the duty of a public 
olficer executing a contract on behalf of the United States to file a 
copy of the same in the returns office of this department as soon as 
possible and within thirty days after the making of the contract, and 
registers will therefore forward to that office one of the original 
- copies of each contract as soon as possible after the execution of the 
- same. The provision of said section requiring that all papers~in 
relation to each contract shall be attached together by a ribbon and > 
seal, and marked by numbers in regular order, according to the 
number of papers composing the-whole return, does not apply to the 
contracts for the purchase of water rights, because of the fact that 
only one paper is used. eg ae eee 
' 72. As stated in the instructions for the execution of the blank | 
upon the third page thereof, the contract must be duly recorded in 
the records of the county in which the lands are situated, and there- 
fore immediately upon execution of the contract the second original 
copy will be returned to the applicant, and he will be required to 
have the contract duly recorded by the proper recording officer, at 
_ his own expense, and return the contract to the local land office 
within thirty days, in default of which the register and receiver will 
make report to the General Land Office and the centract will be 
canceled without further notice for failure te comply with the 
regulations. a a 3 | 
_ 78. Upon return of the original copy of the contract to the ‘local 
~ land office bearing certificate at the bottom of the last page, executed 
by the recording. officer showing the recordation of the instrument, 
the register will fill out the same blank on the three copies held in 
his office, signing the name of the recording officer with the word 
“ signed ” in parentheses, preceding such name. The second original 
copy, when thus completed, is to be forwarded to the Auditor of the 
Treasury Department for the Interior Department, and one of the 
other copies will be forwarded to the applicant, one to the project 
engineer and the last copy must be forwarded to this office with the 
regular monthly returns. | ; | | , 2 

74. No new forms of water-right application carrying assignments 
_ of credit (4-020a and 4-021a) have been prepared, and the use of 
the old forms bearing these numbers has been abandoned, and where 
-application is filed by an assignee either of an entryman under the 
reclamation act or a private landowner, the new forms 4-020 or 
— 4-021 should be used, and at the bottom of the last page, without 
- the use of any additional papers, the prior applicant should execute 

the following form, either written in ink or typewritten: 

1 oe os , for value received, hereby sell and assign to — all.my 
right, title and interest in and to any credits heretofore paid on water-right 
application No. for the above-described land, together with all interests 
possessed by me under said application. 














$ 
Assignor. 


re 








Witness. 
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75. Action on-cases bearing such assignment will be the same as on 
other cases, except that the assignment must be permissible under the 
provisions of existing public notices and departmental regulations. _ 
_.. 76, In order to avoid discrepancies in areas and resulting payments 
and the acceptance of applications for tracts not designated as lands 
for ~which water can be furnished, the following instructions are — 
issued : 7 tt 7 tits ee 

I. When: practicable, all applications for water rights, both by 
- homesteaders who have made entries of lands withdrawn and. by 
_ private owners of lands embraced within a reclamation project, should 

_ be submitted by the applicants to the project engineer, United States 
- Reclamation Service, for his examination and approval, before the 
applications are filed in the local land offices. In such cases the proj- 
ect engineers will indorse their approval upon the application forms 
if found correct, or point out: defects and suggest corrections if any 
are required. | -- 3 ae | | 
JI. Where, because of lack of time, distance, or necessity of submit- 
ting the water-right applications with applications to make original . 
homestead entries, etc., it is not practicable to have the water-right . 
-applications examined and approved by the project engineer prior to 
the filing in the local land office, the water-right applications must be 
filled out and filed in the local land office accompanied by an extra 
copy. Registers and receivers will suspend action in such cases and 
_ daily forward.to the proper project engineer one copy of each of such 

water-right applications for examination and return by the engineer 
within fifteen days, approved by him, or with defects indicated and 
‘corréctions suggested 1f not in form for approval. In the latter case 
the applicant should be promptly advised and allowed thirty days to 
make the necessary amendments, in default of which the application 
will be rejected. | | 3 : 7 

UII. The Reclamation Service will advise its project engineers that 
their approval. will be regarded as certifying to the correctness of the 


following matters: (@) That the land described is subject to water- _. 


right application under the project; (5) that the irrigable acreage 
shown is correct in accordance with the public notices, the official 
-plats, and instructions approved by the Secretary of the Interior; 
(e) that the number of acre-feet per annum to be furnished is cor- 
rectly stated; (d) that the amount of the building charge is correctly 


stated ; (¢) that the number of annual installments is correctly stated. 


Before certifying any water-right application for private lands the 
local engineer of the Reclamation Service shall see that it includes all 
the land owned by the applicant within the subdivision in addition to 
_ the other irrigable lands owned by him on the project and open to 
application for a water right, not exceeding the limit of area fixed by 
the reclamation act-and the public notice In pursuance of which the 
application is. presented. a | 3 .t 

IV. These regulations are designed to aid the applicants in present- 
Ing water-right applications which will be correct 1n form, and which 
contain matters essential to the approval of their applications; also,._ 
to aid the registers and reeeivers of local land offices.in the considera- 


tion of such application; and registers and receivers are, therefore, — 


enjoined to use both care and diligence in enforcing the above | 
requirements, os ‘i | | 
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Y. If the Secretary of the Interior has made a contract with a 
water users’ association organized under the project, due notice thereof 
- will be given to the registers and receivers, and applications for water 
_ rights should not be accepted in such cases unless the certificate at the 
end thereof has been duly executed by the said association. © 

77. The following rules are laid down with reference to water-right 
applications for land in private ownership, including entries not 
subject to the reclamation act: oO Re ue Soy et 

J. Where water-right application is presented covering only part 
of the irrigable area of a subdivision in private ownership, not sub- 
divided into lots and: blocks for townsite purposes, the register and 
recelver will accept it, provided it bears the usual certificates of the 
project engineer and the local water usérs’ association (where such 
association has been formed and contract entered into with the Secre- 
tary of the Interior). ° Z , | 7 - 

_ II. In case of sale by a private owner of part of the irrigable land 
covered by a subsisting water-right application, the vendor, in order 
to have his water-right charges adjusted to the reduced acreage re- 
tained by him, will be required to present the following evidence: 

- (a) Certificate of the proper officer having charge of the county 
records, showing record of a subscription for stock in the local water 
users’ association covering the land in question and that the land has 
been duly conveyed by the subscriber at a time subsequent to the 
recording of the stock subscription. | _ 

(0) The certificate of the local water users’ association, if one has 
_ been organized on the project, under corporate seal, to the effect; that 
proof has been presented to the association of the transfer of the land ' 
to the person named and that appropriate transfer has been made on — 
its books of the shares of stock appurtenant to said land. 

(c) The vendor should also so arrange that his vendee shall 
promptly make a water-right application for the irrigable land within 
the tract conveyed to him, and upon presentation and acceptance of © 
such application appropriate notation of such transfer, with a refer- 

ence to the new water-right application, will be made on the original 
or prior water-right application. | a _. 

SII. In case of relinquishment by an entryman, whose entry is not 
subject to the reclamation act, of a part of the land included in his 
entry, appropriate notation will be made on his water-right applica- 
tion, showing such relinguishment, and his charges will be reduced 
accordingly. | isa 7 a | 
- IV. Where an entryman relinquishes a part of his entry under 
- conditions described in Rule JIJ hereof, and the next person who 
enters the land so relinquished claims credit for installments paid by 
the first entryman, he must at the time of such entry file with his 
application.to enter an assignment in writing of the water-right 
credits of the prior entryman; also a water-right application cover- 
ing the land entered. — | be | , 

78. In order that there may be no unnecessary delay in the obtain- 
ing of water by entrymen and landowners in reclamation projects, — 
after they have filed water-right applications and made the required 
preliminary payment, the register and receiver are directed to issue 
in triplicate certificates of water-right applications accepted in con- 
nection with homestead entries made subject to the reclamation act. 
Certificate of filing water-right application will not be issued here- 
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after in connection with the new Form B (4-020), inasmuch as the 
acceptance of the contract is equivalent to such certificate. One copy - 
of each certificate of filing water-right application issued and of each 
water-right contract for lands in pr rivate ownership executed will be 
forwarded to the applicant and one copy to the engineer in. charge of 
the project. At the end of each month the register and receiver are 
to prepare a Schedule, Form 4—115b, of certificates issued upon water-. 
right applications accepted during the month, showing also contracts 
executed, and an abstract, Form 4-105b, of collections of charges — 
- made during the month, forwarding the original in triplicate to this 
office and furnishing the Director of the Reclamation Service and the 
project engineer.with copies of each monthly schedule of certificates 
and abstract of collections made. Receipts made from the sale of 
townsite lots should be reported separately on Form 4-105 for pay- 
ment.into the reclamation fund as original receipts on account thereof. 

79. The copies of certificates. of water-right applications and con- 
tracts must be forwarded, on the day issued, to the engineer in charge 
of the reclamation proj ject wherein the lands are situated, and the 
monthly abstract of collections must be prepared and copy forwarded 
to him immediately after the close of the month during which the 
collections were made. 

80. As above indicated, prompt action is essential in these matters 
in order that the applicants who are entitled to water may receive 
same at the earliest possible moment; and any dereliction in furnish- 
Ing the copies of certificates and abstracts above indicated will be 
considered a failure of satisfactory Cee of sn 


WATER-RIGHT CHARGES. 


.81, The Secretary of the Tilerion will at the proper time, as pro- 
- vided in section 4 of the reclamation act, fix and announce the area - 
of lands which may be embraced in any entry thereafter made or 
which may be retained in any entry theretofore made under the 
reclamation act; the amount of water to be furnished per annum per 
‘ acre of irrigable land and the charges which shall be made per 
acre for the irrigable lands embraced in such entries and lands jn: 
Sashes ownership, for the estimated cost of building the works and 
or operation and maintenance, and prescribe the number and amount 
and the.dates of payment of the annual installments thereof. | 

82. Under the act of February 13, 1911 (86 Stat., 902), the Secre- 
tary is authorized in his discretion to withdraw any public notice 
issued prior to the passage of the act. 

83. If any entry subject to the reclamation act of June 17, 1902 
(32 Stat., 888), is canceled or relinquished, the payment for water- 
right charges already made and not assigned in writing to a pro- 
spective.or succeeding entryman under the provisions of paragraph 
85 hereof are forfeited. AJl water-right charges which remain un- 


__ paid are canceled by the relinquishment or cancellati#n of the entry, 


except as provided by the specific provisions of public notices ap- 
plicable to particular projects. 

84. Any person who thereafter enters the same land must, in the. 
absence of an assignment in writing or public notice to the contrary, 
pay the water- right charges as if the land had never been previounly 
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entered. No credit will be allowed in such cases for the payment 


-. made by the prior entryman, and the new entryman must pay at the 


time of filing his homestead application and water-right application, - 
such charges for building and operation and maintenance as are 
required by the public notice in force at the time on the particular 
project. ne 7 a . 

85. A person who has entered lands under the reclamation act, 
and against whose entry there is no pending charge of noncompli- . 
ance with the law or regulations, or whose entry is not subject to 
cancellation under this act, may relinquish his entry to the United 
‘States and assign to a prospective or succeeding entryman any credit 
he may have for payments already made under this act on account 
of said entry, and the party taking such assignment may, upon 
making proper entry of the land arid proving the good faith of the 
prior entryman to the satisfaction of the Commissioner of the Gen- 
eral Land Office, receive full credit for all payments thus assigned to 
him, but must otherwise comply in every respect with the homestead 
law and the reclamation act. . . 4 

86. The transfer of lands in private ownership. covered by water- 
right contract before cancellation of the contract carries with it 
the burden of water-right charges and credit for the payments made 
by the prior owner. (See Dept. decision Mar. 20, 1911, in case of 
Fleming McLean and Thomas Dolf, 39 L. D., 580.) | 

87. All charges due for operation and maintenance of the irriga- 
tion system for all the irrigable land included in any water-right 
application must be paid on or before April 1 of each year, except 
where a different date is specified in the orders relating to the par- 
_ ticular project, and in default of such payment no water will be fur- 
- nished for the irrigation of such lands. 


' REGULATIONS AS TO THE COLLECTION .OF RECLAMATION WATER-RIGHT CHARGES BY . 
RECEIVERS OF PUBLIC MONEYS, 


88. In accordance with the provisions of section 5 of the recla- 
mation act, all payments of the annual installments of reclamation 
water-right charges, including the portions for building charges and 
operation and maintenance charges on reclamation water-right appli- | 
catious, shall be made to the receivers of public moneys of the respec- 
tive local land districts, but, for the convenience of the water-right 
applicants, the charges provided may be tendered to.and received by 
the designated special fiscal agents for the several irrigation projects 
for transmission by them to the proper receivers of public moneys. 
‘The acceptance of these water-right charges by the fiscal agents of the 
Reclamation Service can not be held to be a payment to the United 
States in accordance with the requirements of section 5 of the recla- 
mation act until the moneys are actually in the hands of the proper 
_ receivers of public moneys. The permission granted above is only for 
the conveniencezof water-right applicants, but care will be taken to 
properly safeguard the handling of such funds until their receipt by 
the respective receivers of public moneys. Notice of overdue water- 
right charges will be sent to water users by the registers and recelvers 
whenever directed by the General Land Office and a press copy of 
every such notice must be sent to the project engineer in charge of the 
project on the same day without waiting for the end of the month, 


4 
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89. Wiiers payment is tendered for a part only of sie an annual _ 


installment of water-right building charges or an annual operation _ 
and maintenance charge, receivers. may hereafter accept the same if _ 


the insufficient tender is, in the opinion of the receiver, caused by 


a misunderstanding as to the amount .due and approximates the same. _ 


90. In all cases of insufficient payment accepted in accordance with | 
_ the provisions of the foregoing paragraph, , receipts must issue for the 
amount paid and the money be deposited to the credit of the “ Recla- . 


mation Fund,” and the water user shall be immediately notified by — | 


registered letter that the payment is insufficient and allowed a period © 
. of thirty days to make payment of the balance due to complete the — 
charge on which a part payment has been. made. If the balance is 
paid - within this period additional receipt must issue therefor, but if 


not paid. within the thirty days, report. shall be made to the Com- 
= ue of the General Land Office. 3 


. In all other cases where insufficient paders are made receivers 
will, issue receipts therefor-and return the money by their official 


check, with notice to the water user as to the reason for its return and | 


properly report the transaction in their accounts. 

92, When full payment is tendered | direct to the receiver of public 
moneys, and upon examination is found to be correct, the receiver will 
_issue the usual receipt, and. send a, press copy to the project engineer 
on the day issued. | 
_ 93. Where payment is tendered through special fiscal agents of the 
Reclamation Service, and, upon examination, the amounts so trans- 
mitted by the special fiscal agent are found to be correct, the receiver 
will then issue the usual receipt and transmit the same to the water- 
right. applicant at his. record post-office address. The receiver will 
receipt to such special fiscal agent upon one copy (and retain the 
other copy) of the “Abstract of receipts of reclamation water-right 
‘ charges (R. S., Form 7-406)” received from the special fiscal agent 
at the end of each month. See section 8 of instructions of May 27, 
1908, to pean fiscal agents, by the United States Reclamation: 
Service. 

94., Attention is invita: to paragraph 4 of “Circular of instrue- 
tions to special fiscal agents by the United States Reclamation Serv- 
ice,” dated May 27, 1908, and in accordance therewith recelvers of 


public moneys will require. payment direct to themselves in all mat- 


ters involving tenders for fees on homestead entries; tenders for first 
installments on water-right applications, including ‘both the portion — 
_ for building and the portion for operation, and maintenance charges. 
where the public notices require the first installment to be paid at the 
time of filing homestead entries, and tenders upon: water- right appli- | 
- cations where a notice of contest against the entry upon which the | 
_water-right application rests, has been reported by the register of the. 
land office. In all such cases payments must be made direct to the 
receiver of public moneys. 
95. AIL moneys collected in connection with watersright applica-. | 
| tions, both those received direct from water-right applicants and 
- through special fiscal agents, must be deposited in receivers’ desig- 
-_ nated depositories to the credit of the Treasurer of the United States | 
“on account of reclamation fund, water-right charges,” 3 


- 95464°—vor 40—11 48 . 


own personal knowledge. 
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DESERT-LAND ENTRIES WITHIN-A RECLAMATION PROJECT. 


- 96. By section 5 of the act of June 27, 1906 (34 Stat., 519), it is - 
_ provided that any desert-land entryman who has been or may be 
directly or indirectly hindered or prevented from making improve- 
ments on or from reclaiming the lands embraced in his entry, by rea- | 
son of the fact that such lands have been embraced within the exte- 


rior limits of any withdrawal under the reclamation act of June 17, — 


— 1902, will be excused during the continuance of such hindrance from - | 
complying with the provisions of the desert-land laws. ; 


' 97, This act applies only to persons who have been, directly or indi- - 
rectly, delayed or prevented, by the creation of any reclamation 
project or by any withdrawal of public lands under the reclamation 
act, from improving or reclaiming the lands covered by their entries. 
98. No entryman will be excused under this act from a compliance 
with all of the requirements of the desert-land law until he has filed 
in the local land office for the district in which his lands are situated — 
“an affidavit showing in detail all of the facts upon which‘he claims. 

- the right to be excused. This affidavit must show when the hindrance — 
began, the nature, character, and extent of the same, and 1t must be 
corroborated by two disinterested persons, who can testify from their . 


_ 99., The register and receiver will at once forward the application 
‘to the engineer in charge of the reclamation project under which the — 
lands involved are located and request a report and recommendation 
-. thereon. Upon the receipt of this report the register and receiver 
will forward it, together with the applicant’s affidavit and their rec- 
~ ommendation, to the General Land Office, where it will receive appro- 
priate consideration and be allowed or.denied, as the circumstances 
spay justity.. © 9 a an Rg _ “ 
_. 100. Inasmuch as entrymen are allowed one year after entry in - 
- which to submit the first annual proof of expenditures for the. pur- 
, pose of improving and reclaiming the land entered by them, the privi- 
~ Jeges of this act are not necessary in connection with annual proofs _ 
until the expiration of the years in which such proofs are due. ‘There- 
fore, if at the:time that annual proof is due it can not be made, on > 
account of hindrance or delay occasioned by a withdrawal of theland | 
for the purpose indicated in the act, the applicant will file. his affida- 


vit explaining the delay. As a rule, however, annual proofs may be 


- made, notwithstanding the withdrawal. of the land, because expendi-- 
‘tures for various kinds of improvements are allowed as satisfactory 
annual proofs. Therefore an extension of time for making annual’ 
proof will not be granted unless it is made clearly to appear that the 
_entryman has been delayed or prevented by the withdrawal from 
‘making the required improvements; and, unless he has been so hin- 
_ dered or prevented from making the required improvements, no ap- 
plication fof extension of time for making final proof will be granted © 
until after all the yearly proofs have been made. | | ote 
101. An entryman will not need to invoke the privileges of this act 
in connection with final proof until such final proof is due, and if at _ 


that time he is unable to make the final proof of reclamation and 


~ cultivation, as-required by law, and such inability is due, directly or 
indirectly, to the withdrawal of the land on account of a reclamation 
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| “project, the affidavit explaining the hindrance and delay should be _ 
filed in order that the entryman-may be excused for such failure. 


~ 102. When the time for submitting final proof has arrived, and the 83 


entryman is unable, by reason of the withdrawal of the land, to make 
such proof, upon proper showing, as. indicated herein, he will: be. 
excused, and the time during which it is shown that he has been hin- | 
_ dered or delayed on account of the withdrawal of the land will not 
7 = enue in. determining the time within which final proof must 
be made. . | 


103. If after investigation the irrigation project has been or may be oe 


- abandoned ‘by the Government, the time for compliance with the 
law by the entryman will begin to run from the date of notice of such 
- abandonment of the project and of the restoration to the public 
domain of the lands which had been withdrawn in connection. with 
the project. If, however, the reclamation project is carried to: com- | 
pletion by the Government and a water supply has been made avail- 
able for the land embraced in such desert-land entry, the entryman. 
must comply with all the provisions of the act of June 17, -1902, 
~ and must: relinquish all the land embraced in his entry in excess of 
160 acres; and upon making final proof and complying with the terms 
of payment prescribed in said act of June 17, 1902, he shall be entitled . 
to patent. The area‘of the entry in excess of 160 acres must be re- 
_ jinquished to the United States and entrymen will not be permitted 
_ to assign such excess. See departmental decision of January 20. 1912 
(40%. D886). 
104. Special attention is called to the fact that nothing. contained 
in. the act of June 27, 1906, shall be construed to mean that a desert- 
land entryman who owns a water right and reclaims the land em- 
braced in his entry must accept the conditions of the reclamation act 
of June 17, .1902, but he may proceed independently of the Govern- 
‘ment’s plan of irrigation and acquire title to the land embraced in 
his desert-land entry by means of his own system of irrigation. - 
' 105. Desert-land entrymen within exterior boundaries of a recla- 
mation project who expect to: secure water from the (sovernment 
~ must relinquish to the Government all of the lands embraced in their 
entries. in excess of 160 acres whenever they are required to. do so 
_ through the local land office, and must reclaim one-half of the irri- 
- gable area covered by their water right in the. same manner as private 


e sl ‘ 


owners of land irrigated under.a reclamation project. 
|, LOWNSITES IN RECLAMATION PROJECTS, 


106. W ithdrawal, survey, appraisement, and sale-—Townsites in 


connection with irrigation projects may be withdrawn and reserved — 


_ by the Secretary of the Interior under the acts approved’ April 16 
and June 27, 1906 (34 Stat., 116 (secs. 1; 2, and 3), and 519, (sec. 4)), — 


respectively, and thereafter will be surveyed into town: lots with ap- 


propriate reservations for public purposes, and will be appraised and 
sold from time to time in accordance with special regulations pro- — 
vided under section 2381, United States Revised Statutes, governing 
reclamation townsites, => - eS ae og 7 
107. Survey and appraisal.—Townsites under any law directing 


their disposition under section 2381, will be surveyed, when ordered 


by the department, under the supervision of this office, into urban, or — 


t 
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urban and suburban, lots and blocks, and thereafter the lots and 
blocks will be appraised by such disinterested versor or persons as 
may be appointed by the Secretary of the Interior. Each appraiser 
- must take his oath of office and transmit the same to this office before 

proceeding with his work. This office must be notified by wire of the ~ 
time when such appraiser or appraisers enter on duty. They will 


examine each lot to be appraised and determine the fair and just. . 


cash value thereof. Improvements on such lots, if any, must not be 
considered in fixing such value.. Lots or blocks reserved for public 
purposes will not be appraised. | © gk eee : 
108. The schedule of appraisement must be prepared in duplicate 
on forms furnished by this office, and the certificates at the end 
thereof must be signed by each appraiser, and on being so completed 
they must be immediately transmitted to this office, and when ap- 
proved by the Secretary of the Interior one copy will be sent to the 
local officers. _ ae vec, fo tek : : 
109. Notices of sale will be published for thirty days (unless a 
shorter time be fixed in a special case) by advertisement in such news- 
- papers as the department may select and by posting a copy of the - 
notice in a conspicuous place in the register’s office. 8 8 =-° 
110. How sold.—Beginning on the day fixed in the notice and con- 
tinuing thereafter from day to day (Sundays and legal holidays ex- 
cepted) as long as may be necessary, each appraised lot will be offered 
for sale at public outcry to the highest bidder for cash, at not less — 
than its appraised value. ner a 4 
111. Qualifications and restrictions.—No restriction 1s made as to 
the number of lots one person may purchase. Bids and payments 
may be made through agents, but not by mail or at any time or place 
other than that fixed.in the notice of sale. ae eo 
112. Combinations in restraint of the sale are forbidden by section — 
2373 of the Revised Statutes of the United States, which reads as 
follows: ee Bex a | ¥ s 
_' Hvery person who, before or at the time of the public sale of any of the lands 
of the United States, bargains, contracts, or agrees, or attempts to bargain, con- 
tract, or agree with any other person, that the last-named.person shall not bid ~ 
upon or purchase. the land so offered for sale, or any parcel thereof, or who by 
intimidation, combination, or unfair management, hinders or prevents, or. at- 
tempts to hinder or prevent any person from bidding upon or purchasing any 
tract of land so offered for sale, shall be fined not more than one thousand dol- 
lars, or imprisoned not more than two years, or both, = Se Sat | 


118. Suspension or postponement of the sale may be made for the 
~ time being, to a further day, or indefinitely, in case of any combina- 
. tion which effectually suppresses competition or prevents the sale of 
'. any lot at its reasonable value, or in case of any disturbance which 
interrupts the orderly progress of the sale. oe ee eet SO 
114. Payments and forfeitures—If any bidder to whom: a lot has 
_ been awarded fails to make the required payment therefor to the 
receiver, before the close of the. office on the day the bid was accepted, 
the right thereafter to make such payment will be deemed forfeited, 
and the lot will be again offered. for sale on the following day, or if 
the sale has been closed, then such lot will be considered as offered - 
and unsold, and all bids thereafter by the defaulting bidder may, in 
the discretion of the local officers, be rejected. = st 
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115. Lots iperen ‘ak ‘inenta tineke Jot offered and remaining 
unsold at the close of the sale will thereafter be and remain subject 
7 a private sale and entry, for cash, at the appraised value of such — 
«116. Certificates —All lots purchased at the same time, 1 in the same 
manner, in the same townsite, and by the same person should be | 
included in one certificate, in order to prevent unnecessary multi- 
_plicity of patents. Lots sold at private sale should be accompanied 
by an application therefor, signed:by the applicant. Certificates will © 
be.issued upon payment of the purchase price, as in other cases. 


117. In all cases where the ‘Secretary of the Interior shall direct. 


~ the reappraisement of unsold lots under. the first section of the act 
of June 11, 1910 (36 Stat., 465), the reappraisement will be con- 


- ducted under the regulations provided for under the original. ap- 
 praisement of lots in townsites created under the laws in said act 


mentioned. The lots. to be reappraised will not, from the date of 


the order therefor, be subject to disposal until offered at public sale 


at the reappraised value, which offering will be conducted under the 


regulations providing for the public sale of lots in such townsites. 


_ The lots so offered at public sale will then become subject to private 
sale at the reappraised price. : 
~_ 118. Whenever the Secretary of the Interior, in the exercise of the 
discretion conferred upon him by section 2 of said act, shall order — 
the payment of the purchase price of lots, sold in-townsites created 


- under the laws in said act mentioned, to be made in annual install- 


oe ments, the same will be done under such regulations as may be issued 


| _ in each particular instance. Transfers of lots will not be recognized, 


but entries and pavents must be issued _ in’ the. name of original 
| purchasers. | ; 
a _ 'Frep es 
oe Sat the te, Pieced 2 Commissioner. 
testa: April 29, 1912. ae: 
Samus. ADAMS, _ . 
First Assistant Seer etary of the ie 
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See Contest. 
Absenee, Leave of. 

See Residence. 
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Alaskan Lands. 
See Coal Lands. 
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Regulations of antdary” 24, 1912, oe 


erning sale and use of timber on uneeserved 
public lands in Alaska....-.- SiN dio wees 


. Appeal. 


“See Practice. 


Arid Lands. 


See Reclamation.’ 


Canals and Ditches. 


See Right of WEY 


Cemeteries. 2 He he ‘ 


See Parks and cemeteries. 


aqT Circulars and Instructions. | 


Section 4 of the act of February 1, 1905, 
granting rights of way for dams, reservoirs, ; 
water plants, ditches, flumes, pipes, tun-- 


nels, and canals within and across the for- 
est reserves of the United States, applies to 


and | Is operate in forest reserves in a Dis- . 


Neither section 10 of the act of May 14, 


1898, nor any other provision of law respect- 
ing proceedings in the courts concerning 


adverse ‘claims to public lands in the Dis- 


trict of Alaska, has the effect to divest. the 


land department of its general and exclusive - : 


jurisdiction to investigate and determine 
the mineral or nonmineral character of pub- 

~ lic lands in that district.............-.----- 
The adverse proceedings provided for by 


section 10 of the act of May 14, 1898, are lim-. 


ited to cases of conflict arising between non- — 


mineral claimants only, and have no appli- 
ation to cases of conflict. between mining 
locators on the one hand and agricultural or 
" nonmineral claimants on the other... shitiale 


Alienation. 


~ 534 


Where a homestead satan after full 


compliance with the requirements of law in. 


the matters of residence, cultivation and im- 


provement, but prior to acquiring equitable 


title, innocently and in géod faith, with no - 


intent to violate or evade any law, conveys 
the land embraced in his entry, upon the 
supposition and belief that.he has done all 


that the law requires ofhim and that he hasa 


right to make such conveyance, such action 


will not be held to require cancellation. of 
the entry, which, upon. rescission of the con- 


tract of conveyance, may be carried to com-. 


Pletion . ...--- seen awe c cece nsec cn ewes geoces 
Allotment. ° 


See Indian Lands. 


. Amendment... 
See Entry. 


See Table of, page XIX. oe 8 


Coal, Oil, and Gas Lands. 


Page. 7 


Paragraph 13 of Alaska coal-land regula. . 
tions approved April 12, 1907, amended to. 


require the surveyor in making. surveys of 


* - goal claims to show the location, character, 


extent and value of the work performed and 
improvements: made upon the ground.... 
The act of March 3, 1909, provides a means 


whereby nonmineral claimants for lands. 


277. 


withdrawn for coal classification, whose’. ~ 


claims were initiated in good faith before the __ 


lands were classified, claimed, or reported as 


‘ valuable for coal, may, notwithstanding the 


withdrawal, proceed to carry their claims to 


completion, by electing to take limited | 


patent under said act..... ee eee . 


418 


In determining whether an- applicant is” 
entitled to the benefits of. the act of March 7 


3, 1909, providing for-the protection of sur- 
face rights of. nonthineral entrymen, it is 


- competent for-the land ‘department to in- 


quire into his good faith and whether there 


has been acompliance with the requirements. 
- of the law under which the nonmineral. 


¢ 


entry was made; and where it appears appli- - 


cant has not acted in good faith the land 
‘department is without authority to issue . 


surface patent for the land under that act. 


A withdrawal of lands for coal classifica- . 
tion constitutes a claim or repart of coal — 


value within the meaning of the act of 


March 3, 1909..-..- aii eet estab ware las aeons 


A wiihdiaeal of lands iopeoul Cleadacas. - 


tion, subject to the provisions of the acts of 


' . June 22, and 25,1910, does not defeat a pend-~ 


ing application to locate a soldiers’ addi- 


tional right, presented prior to June 22, 1910, 

_ or bar aright under the a t of March 3, 1909, 
to take a limited patent for the land, where 
the application was filed in good faith prior. 


to any classification, ‘claim, or. report that 
the land is valuable coal land. - ote aws bees 
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Coal, Oil, and Gas Lands—Con. Page. Coal, Oil, and Gas Lands—Con. Page. 


The provision in section 1 of the act of. 


_ June 22, 1910, that lands withdrawn or 
classifled as coal shall be subject to entry 
under the homestead laws by actual settlers 


only, the desert land law, to selection under 


the Carey Act, and to withdrawal. under 
_the Reclamhtion Act, with reservation to 
the United States of the coal therein, does 


‘ not include soldiers’ additional rights, and 


soldiers’ additional entry of lands with- 
drawn or Classified as coal can not ‘be 
allowed under that act..........2-.--02--e- 

In case of the substitution of a soldiers’ 


additional right in lieu of a similar right 


held invalid, the application under the sub- 
stitute right does not relate back to the. date 


of the original. application, but runs only 


from the date of the substitution; and where 
at such date the land was.embraced in a 
coal land withdrawal under the act of June 
25, 1910, the applicant has no rights entitled 
to protection under the proviso to section 1. 
of the act of June 22, 1910........-.1....-2- 
- The det of June 22, 1910, opened the sur- 
face of lands withdrawn or classified as coal 
lands or valuable for coal to entry under the 
homestead and desert land laws, to selection 


ed patent......-+--...-- weewecedessenence ae 


¢ 


408 





The fact that lands selected by the State 


_ of Utah under section 8 of the act of July 16, 


1894, were adjudicated by the Commissioner 


of the General Land Office to -be noncoal ~ 


lands, as the result of a hearing upon a re- 


State to an unrestricted patent therefor 


where the lands were subsequently. with- 
- drawn and classified as coal; but the State 


port by a special agent charging that such | 
- lands contained coal, does not entitle the | 


is entitled to perfect the selection and take — 


title to the land only with reservation to the 


Rights under a homestead entry of lands 
withdrawn and classified as coal, based 


- Upon an application received at the local 
office prior to but suspended until after the 
-actof June 22, 1910, because not accompanied 


by evidence of applicant’s naturalization, 
relate back to the date the application was 


_ received, where applicant was at that date a 


. United States of the coal therein, as pro-. 
vided by the act of June 22, 1910...7....... | 


naturalized citizen or had declared his in- . - 


tention to become 2, citizen, and except the 
entry from the operation of that act; but 
patent upon the entry must be in accord- 
ance with the provisions of ‘the act of 


er 


under the Carey Act, and to withdrawal March 8, 1909.......-..--.... See cadaseswake 25 
under the Retlamation Act; and the pro- ‘Rights under a homestead entry allowed 
viso to section 1 of said act provides a means subsequent to the act of June 22, 1910, for 
whereby persons who prior thereto had in ‘lands withdrawn nnder the act of June 25, 
good: faith initiated nonmineral entries, 1910, based upon an application filed at the 
selections, or locations upon lands with- local office prior to the act of June 22, but 
drawn or classified as coal may perfect the suspended for proof of citizenship, relate. 
same under the laws under which they | ‘back to the filing of the application, where | 
weie mnade, by electing to take a patent for . the applicant was at that date a naturalized 
the land excluding the coal deposits. ...... 418 | citizen or had declared his intention to 
The fact that land embraced in an appli- become 4 citizen, and. except.the entry 
cation to make forest lieu selection under from the operation of that act; and where 
the acts of June 4, 1897, and March 3, 1905, . the entryman settled upon the land prior to _ 
has been classified as coal is no bar to the - said act his entry is for that reason also not. 

_ right of the applicant to complete his appli- subject to the restrictions thereof, but is 
cation under the provisions of the act of properly judicable under the provisions of .:- 
Tune 22; 1910, by taking the limited patent the act of March 3, 1909..... pe ee Sacer eae 96. 
provided by said act, or the right to a -hear-— ‘The purpose of the proviso to section 2 of 

_ ing with a view to disproving such classiti- the act of June 25, 1910, was to protect bona 
cation and establishing his right to an un-° « fide occupants or claimants of oil or gas- . 
restricted patent.....--..22-.--eeesseeeeeee 276 bearing lands, who were in diligent prosecu- 

The act of June 25, 1910, in so far as it tion of work leading to the discovery of oil 
authorizes withdrawal of public lands for - or gas, against any withdrawal of the land 
Classification as to coal deposits, must be as oil, and has no bearing whatever upon the 
construed as in pari materia with the act of question of the measure of proof necessary 
March 3, 1909, providing for the issuance of - to ecm ee pes sais 

‘Testricted patents to agricultural entrymen . | aaa serene filed prior to the with- ' 
of lands subsequently classified, claimed, or TUM oe ee imesend fetes er ae eet 391 

_ reported as. valuable for coal, and with the ~ A protest against a nonmineral selection, 
act of June 22, 1910, providing for agricul- - charging that the lands are mineral in char- 
tural entries of coal lands; and so construed, acter, on which a hearing was held prior to 
@ nontmineral application initiated in good _ any withdrawal or classification of the land — 
faith prior to the passage of the act of June as oil, should be disposed ofon the proofsub- 

22, 1910, is not. avoided by a subsequent — mitted at such hearing, and a subsequent. 

-withdrewal made under the act of June 25, ° withdrawal or classification of the lands as. 
1910, but the entryman must take’a restrict- oil may not properly be considered in pass-_—- 
33 me ROU Shel Preece Catron serstchants 321 
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- Where withdrawn coal lands - -are, after 
elassification and appraisal, restored by ex- 
ccutive order to coal filing and entry, no ap- 
_ plication, filing, or entry will be received 


therefor until notice of the order of restora- | 
with the accompanying classification | 
_ and appraisals, is received at the local office. 
_. Where subsequent to an executive order © 
of withdrawal of coal lands, subject to the | 
provisions of the act of June 22, 1910, but. 
prior to notice of such withdrawal at the 
_ local office, homestead entry is allowed for. 


tion, Ww 


lands covered by the withdrawal, the entry- 
- man will be required to amend his entry so 


as to make it subject bi the. brovisions of 


* RIG GO ecacec ce atesugtiseeeny  caweias cance 


Where jand embraced-in a subsisting coal... 
withdrawal was selected under the act of 
‘March 4, 1907, in lieu of land within the © 


grant to the Mobile and Girard railroad lost 
_ toa homestead settler, and was subsequent- 
’ ly classified as coal, the selection can be per- 


“Initted to stand only upon election by the 
selector ‘to accept surface patent. therefor 


under the act of June 22,1910 ..........-.. 
Where land selected under the act of 


March 4, 1907, in lieu of land within tle. 


grant to the Mobile and Girard railroad lost 
to @ homestead settler, is withdrawn for 


. appraisal as coal land prior to submission of. 


the necessary proof to support such selection 
and is subsequently classified as coal, the 


selection can be permitted to stand only 


upon election by the selector to accept 
surface patent for the land “under the act 
of March 3, 1900 ei onte eee Oueassevewieee 

The provision in section 2347, Revised 
Statutes, that coal lands should be sold at 
‘not less than” ten dollars per acre for lands © 
‘situated more than fifteen miles from a com- 


pleted railroad, and twenty dollars.per acre _ 


for lands situated within fifteen miles of 
such road, fixes a minimum price at which 
such lands may be sold, but leaves the In- 


terior Department to prescribe, by regula- 


tions authorized by section 2351, a higher 
price for any such lands, if in its judgment 
- the conditions-would seem to warrant it. aS 


Commutation. 


‘See Homestead. 


- Confirmation. 


The provisoto section 7 of the act of March 
3, 1891, has no reference to proceedings by . 
_ the United States, or its officers or agents, in. 
respect to entries of the classes therein speci-. 
fied, and in this connection does not affect 
the conduct or action of the land department 
- in taking up and disposing of final proof of 


7 entrymen. after the lapse: of the two years 


mentioned i Ti the G0. sete csccouscce causes 
The action of the land department with- 
drawing lands on account of their supposed 


. coal character, with a view to classification 


415 


591 


610 





-Confirmation—Continued. 
thereof, and ordering an investigation of 

_ desert-land entries covering the same, 

_ within two years from the issuance of final 

receipt thereon, of which the entryman had 

' due notice, constitutes a protest within the 
meaning of section 7 of the act of March 3, 
1891, and bars the operation of that statute. .- 


Whether a letter and telegram from a spe- 


cial agent of the General Land Office to the 


Commissioner, asking that patents be with- 


held for lands embraced in certain entries. 


pending a further investigation and report 


_ on the ground of suspected fraud, followed 


by an order suspending action on all such 


681 


. Pago. 


97 


entries until further order, constitute a. 


“pending contest, or protest”? against the 


validity of the entries, within the meaning — 


of the act of Congress of March 39 1891 (26 


_ Stat., 1099), providing that after the lapse of _ 
_ two, years from the issuance of a receiver’s — 
~ receipt upon the final entry, “when there — 


shall be no pending contest or. protest 
against the validity of such entry,’’ the 
entryman shall be entitled to a patent—is.a 
question within the jurisdiction of the Secre- 


tary of the Interior to determine, on.an ap 


plication by such entryman for a patent 


after the expiration of the period of two 
years; and on the Secretary’s refusal to issue 
a patent to one of such entrymen mandamus 
will not lie to compel its issuance........... 


Contest. Lo 


' Inacontest against the entry of a deceased 
homesteader it is necessary. to serve notice 
thereof only upon such of his heirs as are 


citizens of the United States. ....... a 


There is no statutory Tight of contest 
against a forest lieu selection under the act 
of June 4, 1897, and no preference right of 
entry accrues upon cancellation of such & Se- - 


lection as result of a contest..... sduiauass _ 


While the Commissioner of the General 
Land Office may, in his discretion, avail 
himself of the aid of a contestant to deter- 


- Inine the validity or invalidity of a forest 
lieu selection, yet his refusal to accept such: 


aid is not the denial of a legal right, and his 


exercise of discretion in such matter will not. 


be controlled by the Department unless 
abuse thereof is clearly apparent........... 


It is within the sound discretion of the 


Commissioner of the General Land Office to. 


accept or reject an application to contest a 


- forest lieu selection tendered after the initia- 


tion and during the pendency of govern- 


ment proceedings against the selection. .... 219 


_ Although there Is no statutory right: of 
contest against a forest lieu selection, and no 
preference right of entry can be secured by 
the cancellation of the selection as result of 

a contest, nevertheless, where an affidavit of 
contest.is presented containing every mate- 


rial averment as to the invalidity of the se-_ 
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~ lection, the government may accept the aid 

-ofcontestant to determine that question.... 231 

. Anaffidavit of contest against a forest lieu 
selection, charging that the selected land 

was occupied at the date of the selection, is 

not sufficient in the absence of a further 

_ charge that the occupancy was adverse to 


GULP SPLCRCOL ¢ an ase wa agin annem ce eearne es 231 | 


The charge in an affidavit of contest 
against @ homestead entry that the entry 
was illegal in its inception, that it is held for ° 
speculative purposes only and with a view. 
_ to selling a relinquishment thereof and not 

with intent to make the land a home, is suf- 
ficient to warrant the ordering of a hearing. 221 

. Where entry has been allowed upon a 
showing of proper qualifications on the part 
ofthe applicant, any attack upon the entry 
on the ground of the entryman’s disqualifi- | 
cation should be by contest and not by pro- 


The act of February 13,1911, granting cer- 
tain homestead entrymen ‘until’? May 15,. 
_ 1911, within which to establish residence, 
gives such entrymen the whole of said day 
in which to begin residence; and a contest . 
_ filed on that day,,. charging abandonment, is 


PPGMIAUIPG ins Soa oat eeeuieacne eae eeee 547 | 


The act of February 13, i911, merely ex- 
tends the time within which certain home- _ 
stead entrymen arerequired by law toestab- 
lish residence until May 15, 1911; and where 
residence is not established on or before May 
15, on an entry within the act made more 
- than six months prior to that date, such en- 
try is subject to contest for abandonment 


immediately thereafter........--....------ 590 


The provision in Rule 2 of the Rules of 
Practice that an applicant to contest must — 
file a statement under oath setting forth the 
law under which he intends to acquire title 
and showing that he is qualified to enter 
under that law was designed to insure good 
faith upon the part of would-be contestants 
and to prevent the filing and prosecution of 
speculative contests by those not qualified 
or who do not intend to acquire title to the 
lands under appropriate public land laws, 
but it was not contemplated that it should ~ 
be construed with. the same strictness as 
though required by some specific provision . 
of law governing contests, and will not be. 
held to prevent the acceptance of an appli- 
cation to contest tendered by one qualified . 
' in all respects except as to age, where he is 
so nearly twenty-one years old that he will 
in allreasonable probability attain that age 
prior to termination of the contest......... 555 

The statement and showing required of. 
- anapplicant to contest by Rules 1 and 2 of 
Practice are designed to insure good faith — 
on the'part of would-be contestants and to 
- prevent the filing and prosecution of specu- 
lative contests by those not qualified or who 
do not intend to acquire title to the lands 
under. appropriate public land laws, and 


Cultivation. 





will not prevent acceptance of an applica- 
tion to contest, tendered by. one in all — 
respects qualified, merely because the lands _ 
are within a temporary petroleum with-. 
drawal and it is for that reason uncertain 
whether contestant can make entry thereof 

in event of the successful termination of the - 


“eartest.. secs. dssces eewadteseaz és errs 557 
Contestant. | 


A successful contestant of an entry within 
a Teclamation project will be required, in 


making entry in exercise of his preference — 


right, to pay the building charge obtaining 


at the time his application is filed, and is 


not entitled to the rate in effect when the 
former entry was made nor to credit for the ~ 


‘payments made by the former entryman.. 458 


Where land embraced in a homestead - 
entry was withdrawn for use in connection ~ 
with a reclamation project pending a con- . 
test which resulted in cancellation -of the 
entry, the successful contestant, upon °, 
restoration of the land, is entitled toa period _ 
of thirty days from the date of such restora- 
tion within which to exercise his preference — 
right of ONEY..-- 2-2. +. 22 eee ee eee eee eee 607 

Under the act of-July 26, 1392, the heirs 


of a deceased contestant, qualified under 


the law, succeed to the same rights that 
contestant would have had had his death 
not occurred, and burdened with the same 
duties and obligations as to residence, cul-— 


tivation, and improvement, upon making 


entry in exercise of the preference right, as’. 


‘would have rested upon contestant had he 


himself exercised the right; but the heirs 


_ have no authority to assign the right or’to 
delegate another to perform for them the . 


duties and obligations required by the 
homestead law. : eevee eter eee seteeeee: 608 


* See. Homestead. 


ieséré Land... 


‘Instructions of May 17, 1912, ander act of . 
February ‘3, 1911, respecting second desert 
entries... .. Seabee le wae cumsbwaseer sen tne 91 

Instructions of Maren 19, 1912, under act. 


_ of January 26, 1912, extending time for 
proof on desert entries in Weld and Larimer 
- counties, Colorado. -......-.---2--g-eeeee-e 508 


Instructions of February 13, 19 12, govern- 
ing extensions of time within which to make . 


proof on desert entries in Benton, Yakima, 
and Klickitat counties, Washington, under 


act of February 28, TOT T  caswntenyarnat asad 428 
Desert land so far reclaimed by a former 

entryman that in one year it produced 200 

tos of hay is not subject to desert-land en-. 


try after.the relinquishment of the land by. 


SUCH GNI YMG a foes se temose recs cweets 294. 
The right to enlarge desert land entries is 

governed by the same general principles as 

govern the enlargement of homestead en- 


Desert Land—Continued.. | 
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A desert land entryman who made entry 
for less than the area he was entitled to- take 


_ under the law, because of the fact that all the 
vacant contiguous public land was at that 


time nonirrigable from any known source 
of water supply, may, upon such land sub- 
sequently becoming susceptible of -irriga- 


~ tion, be permitted to enlarge his entry to the | 
~ full amount authorized by law..........-- 


- Where a desert entry is made for a less 


area then the entryman is entitled to take. 
‘under the law, in the. belief that the tract 
entered is all the land susceptible of irriga- 


tion from the available water supply, but it 
subsequently develops that the water sup- 


512 


ply may be conserved and made available — 


to irrigate another adjoining tract, he may 


The act of March 26, 1908, does not all-: 
thorize’second desert entry by one who has 
received patent on a former entry, notwith- 


be permitted, in the absence of. adverse — 
‘claim, to amend his-entry to include such 
adjoining © tract..... we lyoecuitecwsaeulcuse . 


standing the land so patented has become. 
worthless by reason of destruction of the © 


reclamation project upon which irrigation 
thereof was dependent...... lid alah ea tuade 
Where.a township is suspended from all 


_ forms of entry for the. purpose of resurvey 


thereof; the time between the date of suspen- 
sion and the filing in the local office of the 
new plat of survey should be.excluded from 
the time accorded by statute for the recla- 
mation of land under a desert.Jand entry 


96 


‘within the township, and the statutory | 


period of the entry extended accordingly... 223 


To entitle a desert land entryman to credit 
for improvements made upon the land by a. 


former entryman they must be permanent _ 


in character and have enduring utility tend- 
ing to effect reclamation of the land; there-: 


fore expenditures for breaking by a previous - 


entryman can not be accepted toward meet- 
ing the requirements of the statute where. 
the. ground broken has been permitted to 
relapse to its original state..........-2.... - 

Where a desert land entryman submits. 


first year proof prior to the expiration ofone. . 


year from the date of the entry, and contest. 
is thereafter and within such period ini- 


tiated against the entry, charging failure of 


the entryman to make. the required first | 
year expenditure as:set forth in the proof, 


he is not thereby precluded from thereafter | 


submitting further first year proof showing. 
_ expenditures made upon the land at any 
time within the first year period.......... 


A bill in equity by the assignee of an 
entryman of public land against the Secre-. 


‘-tary of the Interior, who has directed the 


cancellation of the entry on the ground of 
fraud and collusion between the entryman 
and others, to enjoin the Secretary from 
proceeding further without. first according 


the plaintiff a hearing upon the question of - - 


whether such fraud and collusion in fact 


existed, will not. lie where it appears that, 


aside ftom such question, the land was not . 
subject to the entry made, and that there- 


fore the plaintiff. had acquired no ae 
thereunder fromthe assignor.............- 

The possession and. improvement. con- 
fancinwe: by the act of March 28, 1908, ac- 
cording a preference right to make desert 


of a tract of unsurveyed desert land . 
and has reclaimed or has in good faith com- 


menced the work of reclaiming the same,” 
. are not such as required of a settler under 

_. the homestead law, but it is sufficient under 

that act if the possession and improvement 


conform to the requirements of the desert 


land law and evidence the party’s good 
faith under TNSEIBW es csanewetnniee es Sere a 


‘Entry. 


See Desert Lana; Homestead. 


_ ‘The mere fact that a tract of land adjoins. 
the end of a patented lode claim will not 


prevent appropriation. thereof under the 


nonmineral public land laws; but in such - 
case a higher degree of proof will -be neces-- 
sary to establish its ndnmineral character 


than is ordinarily required imide Hens rata eats 


By final decree of cancellation of a rane 
by a court of competent jurisdiction, the 


_ land embraced in the patent becomes part. 
— of the public domain, subject to.settlement, 


if unappropriated, but does not become 
subject to entry until opened to entry by 


proper order of the General Land, Office. .- 
The act of February 24, 1909, making it 


mandatory upon the land department to 
allow amendments of entries in certain 


| ~ land entry to one who has “taken possession 


630° 


cases, does not limit or take away from the | 


_Comunissioner of the General Land Office 
or the Secretary of the Interior the discre- 
‘tionary power theretofore vested in and 
exercised by them to permit amendment of — 


entries in other proper cases............--- 
Q The act of February 24, 1909, with fecneot 


to amendment of entries, is limited to cases 


of mistake in description at. the time of. 
making an entry whereby the. entryman’s. 
intent was defeated, but is mandatory and — | 
‘obligates the land department to allow 


change of entry in such cases..... tL cwaaahe 
Where at the time of making a homestead: 


entry the entryman was prevented from 


taking the technical quarter-section desired 


' by him because ofan existing entry covering 
part thereof, but made entry of the re- 


mainder of such quarter-section together — 
with sufficient adjoining land to make up - 


160 acres, he may, upon removal of the ob- 
structing entry, be permitted to adjust his 


entry to the technical quarter-section in. 


accordance wich his original desire, pro- 


vided his application to so amend is filed _ 


within one year from the date of his original 
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Where an entry or selection is erroneously 
allowed for land embraced in an entry of 
record, the lifetime of which has expired, 
such erroneously-allowed entry or selection 
should not, for that reason, be canceled, but 
the entryman under the earlier entry should 
be calied upon to show cause why his entry. 
should not be canceled, with a view to per- 
ani aAe the later entry or selection to stand. 


Equity. 


A court of equity will. not e exercise its dis- 


94 


01] 


cretion and lend its aid in a case eS itis . 


‘clear no equity OXISTS.... 202222 eee ene e eee 


Evidence. 


294 


Instructions of ink 19, 1911, crete 


_ preparation of transcripts of testimony.... 2 


- A report by the Director of the Geological 
Survey, based upon an examination by a, 
field agent, concerning an application for 
reservoir site, may serve as a-basis for a 


charge and order against the applicant to - 


show cause why-his application should not 
-be rejected, but is not-evidence upon which 
final action adverse to applicant may be 
taken without notice to him and opportu- 


Tilby:.tO: DO MOAT ais. at acc sadedaseesesneees 


Where an entryman is ei a @ con- 
test proceeding against his entry, to have 
‘been in default as to residence prior and up 
to the filing of the contest affidavit based 
 apon such default, and to have thereafter 
resumed residence prior to service of notice 
of such contest, the burden is upon the con- 
‘testee to show that such resumption of 
residence by him was not induced by such 
contest and was in 1 good falth <i since sists a | 


Fees. — | 
Instructions of f February 2, 1912, relative 
to fees for homestead entries in excess of 


eighty acres, erererret rrr treet reer 399 


Final Proof. 7 

_ The costof republication of notice of inten- 
tion to submit final proof must be paid by? 
the register where the defect necessitating 
republication-might have been avoided by 
proper diligence on his part......-.. eaten 
Where the notice of intention to submit 
proof upon a homestead entry’ stated. that 
commutation proof would be offered: and. 
the entryman submitted final five-year 

' proof: thereunder, republication of notice 


will be required. ... eeckodexecwae dedeseces 20a 


Forest Lands. | 
ss See Reservation, s subtitle Forest. 


Gas Lands. 
See Coal, Oil, and Gas Lands. - 


Glaciers. 
See Railroad Chines: 


Hearing. 


Sea Practice. 


Homestead. a 
: GENERALLY, 





Amended suggestions to homesteaders, 
APTN 20 TOU sec accve ses eee ee ewsns - 39 

The last clause of the first paragraph. of 
section 52 of the circular of September 24, 
1910, 39 L. D., 232, 251, abolished......... . 143 

The object of the homestead laws is the 
donation of public lands to persons seeking 
toestablish and maintain agriculturalhomes .. 
thereon, conditioned upon actual occupancy | 
of the same as a home, and cultivation and 
improvement of the land; and mere occa- 
sional visits to the claim do not meet the re- _ 
quirements of the law ...--......-..---...: 206 
_ An absolute conveyance of property, al- 
though made to defraud creditors, is, as be- 
tween the parties to the deed, a valid con- 
veyance of the title, and not merely a con- 
veyance in trust; and one vested. with title 


- under such conveyance, to more than 160. | 


acres, is disqualified to make homestead 


- Section 2289 of the Revised. Statutes spe- 


: cifically declares one who is the proprietor 


of more than 160 acres of land disqualified 
to make homestead entry; and the land de- - 


partment is therefore without power, by 
_ invoking the maxim de minimis non curat 


lez, to hold so qualified one who owns more 
than 160 acres, notwithstanding the excess 
may be less than one acre,....-..+.--6.-:-- 259 


Ryrey. 


Original. : | 
Under the act of March 14, 1880, a home- 

stead entry based upon settlement prior to 

survey relates back to the date of settlement 355 
A homestead entryman does not have the 


_ right.to remove sand and gravel from the — 
.. the land embraced in his unperfected entry 
~ for,the purpose of sale; but the fact that he 
_ May have trespassed in that respect does not. 
of itself necessarily invalidate the entry.... 467 


Where at the time of making a homestead 
entry the entryman was prevented from 


taking the techriical quarter-section desired 


by him because of an existing entry cover- 
ing part thereof, but made entry of the re- 


‘mainder of such quarter-section together 


with sufficient adjoining land to make up | 
160 acres, he. May, upon removal of the ob- 
structing entry, be permitted to adjust his | 


entry to the technical quarter-section in ac- 


cordance with his original desire, provided 
his application to so amend is filed within © 


_ one year from the date of his originalentry.. 434 


The initial homestead entry is merely a 


declaration of intention to acquire title to 


the land by performing the conditions re- 
quired by the homestead laws, and protects 
the entryman as against the intrusion of 
other settlers, but as against the govern- 
ment his right is only conditional and in- 
choate; and until proof that he has fulfilled 
the conditions required by the homestead 
laws, and is entitled to patent, has been sub- 
mitted, and aus certificate ie eEeC no right - 
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vests in claimant as against’ the eovert 


ment; and prior to the vesting of such right 
the rule that a forfeiture of title should not . 


, ar 


be declared except upon clear, positive, and — 
convincing proof, has no Seppe 
“Second. 
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Wipow; HEtrrs; Deviexs—Contiined,. 


Instructions of May 17, 1911, under act of | 


-February 3, 1911, relating. to second entries... 


The right of second homestead entry ac- 
corded by the act of February 3, 1911, is not 
limited to instances where the original entry 
was lost, forfeited, or abandoned prior to 


the act, but is equally applicable where the 
original entry, made prior to the date of the 


act, was lost, forfeited, or abandoned subse- 


- quent to that date........... Seas eee 


‘Anapplication to make second amectiad 
entry under the act of February 3, 1911, based 
upon settlement, can not be allowed where 


91 


former wife, from whom he was divorced, 


and their minor child, his only heir, the © 


rights and obligations of the minor under the 
homestead law are governed by the provi- 


sions of section 2291, ee Statutes, and 


Not by Settion, 2202... os .c cs ended ss 
- Upon the death intéstate of a homestead 


entrywoman, leaving surviving 2 husband __ 


and a minor child, the latter does not have 
the sole right of succession to the entry, un- 


-eaeee 


der section 2292, Revised Statutes, where 
~ under the statutes of the State the husband 


is an heir of his wife, but, in such case,’the 


-- right of succession is to the heirs generally, 


under section 2291, Revised Statutes, and 


upon completion of the entry patent will 


so issue, leaving it to the local courts to 
determine who such heirs are and what their 
interests may be.............---- aaeeanes 


Bovonng? ADDITIONAL. 


the settler was disqualified to make a valid. 


settlement and the lands were withdrawn 
under the act of June 25, 1910, before he 
became qualified by virtue of said act of Feb- 


ruary 3, 1911;- but if the settler is entitled to 


amend ‘his original homestead to cover the 


* land settled upon, the withdrawal. will not 


bar his. right of amendment merely because 
he filed application for second entry instead 


_ of for amendment. ...-.-ce-cereesecereeee i 


The act of February 8, 1908, providing for _ 


second homestead entries, can not be given a 


quently enlisted again and served for a term ’ 


retroactive effect to protect the prior settle-. 
ment claim of one disqualified to initiate a 


valid settlement, to the prejudice of a valid 
intervening adverse settlement claim. ....- 

A homestead entry completed. under sec- 
tion 2 of the act of June 15, 1880, by payment 
of the Government price for the land, is not 
“cgmmuted” within: the meaning of sec- 
tion 2 of the act of June 5, 1900, and the 
entryman is not entitled to the right of sec- 
ond entry accorded by the latter act....... 


_Wmow; Heirs; DEVISEE. 
_ Where-a homestead entryman dies leav- 
_ ing a widow and children surviving, and the 


widow renounces her right to complete the 
entry under section.2291, Revised Statutes, 


in favor of the heirs, the children’ are en- 


titled to perfect the entry and take title to 


- the land just as. though the widow were 


ee ee ee ee ee ee ee 2 en ee 


Upon the death of a hamestender leaving 
no widow and no heirs qualified ‘to take, a 
devisee to whom he has bequeathed all his 
right and interest in the land thereby 


“becomes his representative entitled undér 


the express terms of section 2291, Revised 


- Statutes, to complete the entry as the next 


ble onlyin case both parents are dead and 


beneficiary in the pacer of succession named 
‘Section 2292, Revised Statutes, is ae 


only minor heirs survive:-and where a 


“homesteader dies leaving’ surviving } 


453 | 


The right of an enlisted man pais was 
honorably discharged to an additional entry 
under section 2306 of the Revised Statutes 
is not affected by the fact that he deserted 


- from a prior enlistment.......---.--2...-.. : 


An enlisted man who deserted from the 


Service of the United States, but subse- 


of 90 days or more and received an honorable 


_- discharge from such enlistment, is deemed 
“to be, honorably discharged within the 


meaning - of section 2304 of the Revised 


-The death of a soldi who while in the~ 
‘military service executed an affidavit un- - 
-der the provisions of the act of March 21, 


1864, authorizing another as his representa- 


tive to make homestead entry for his benefit, — 


entry thereafter allowed upon such authori- 


- of the homestead and townsite laws, are not - 
subject. to appropriation by location of 
- soldiers’ additional rights 


zation is null and void and does not consti-. 
tute a basis for an additional right under. 


section 2307 of the Revised Statutes........ | 
Lands in the former Rosebud Indian 
Reservation opened by proclamation of 


operates to revoke the authority, and an 


62 


August 24, 1908, under the act of March 2, _ 
. 1907; to disposal under the general provisions . 


ee ee ee ee ee 


Lands in the Southern Ute Indian reser- 
vation opened by proclamation of April 13, 


- 1899, to occupancy and settlement and to 


entry under the desert, homestead, and 
townsite laws and the inws governing ‘the 


disposal of coal, mineral, stone and timber 


_ lands, are not. subject to appropriation by 


69. 


location of soldiers’ additional rights 


mene tee 


Lands-within the former Nez Perce Indian. 
reservation, opened under section 5 of the . 


act of February 8, 1887, to ‘actual settlers,” 


and nnder the act of August 15, 1894, to set- 


tlement and disposal under the homestead, 
townsite, timber and stone, and mining 


' laws only; are not subject to appropriation. 


by location of Soldiers’ additional rights:... 413 
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Mere paper locations, under. the placer 
laws, of lands alleged to contain oil, upon 


which no discovery of oilhas been madeand — 
upon which the mineral claimants are not _ 


prosecuting with diligence the work for 
making a discovery of oil, do not prevent 


tional entry, pending at the date of qn exec- 
utive order, under the act of June 25, 1910, 


reserving lands for power-site purposes, is 


~ not a homestead entry within the meaning 
of the excepting clause of that act and there- 
fore is not effective to except the land-from 
- the operation of.the executive order...-._.. 
' The provision in section 1 of the act of 


June 22, 1910, that lands withdrawn or 


- classified as. coal shall be subject to entry 
under the homestead laws by actual settlers 
only, the desert land law, to selection under 


235° 





tion as to the character of the land; and, if it. 


be found to contain phosphate, the applica- 
tion, although otherwise valid, will there- 


- upon be rejected, but, if found to be non- 


phosphate and restored to entry, the appli- 


cation will then: be allowed, unless other: 


An application to locate a soldiers? addi- 


tional right by one claiming to be assignee 


appropriation of the land by location of sol- reason exists for its rejection...-.........-- 410 

- diers’ ‘additional rights.....2./.....22--.05- 12 Where a soldier entitled to an additional 

Equitable title under soldiers’ additional | Tight of entry under section 2306, Revised 
applications made for landscoveredbysuch - : Statutes, disappeared from his place of resi- 
paper locations vests when the applicants dence and has been continuously absent, 
have done al] that they are-required to do, ‘without having been heard from, for a 
unless the lands are at that time known to period of seven years, it will be presumed 
DO Oil (ANGSS. soo. es do ee teehee 112 | ~~ that he is dead, and an assignment of the - 

In determining the oil or nonoil character _- additional right by his heirs will be recog- 

_ of the lands covered by the soldiers’ addi- nized, upon proof that there has been no | 
tional applications, evidence as to the dis- administration of his estate.........-.....- 72 
‘covery and development of oil in adjacent The fact that one who has made a soldiers’ 
‘lands, and as-to their geological formation, ° additional entry was erroneously required 
and the relation of the tracts in question to to reside upon and cultivate the land, in ac- 

- known oil fields, may be admitted and con- accordance with the practice of the land de- 
SIDCTOCs Gis See eee eens 112 partment at that time, exacting residence ° 

No such right is acquired by a mere applb and cultivation upon soldiers’ additional. 
cation to locate a soldiers’ additional right entries in instances where the original entry 
pending at the date of a power-site with- had been abandoned, will not, upon volun- 
drawal as entitles the applicant to a hearing tary relinquishment of such additional 

to determine whether or not the land isvai- entry, entitle him or his successors in in 
‘uable for power-site purposes or is in fact a terest to.again exercise the right, unless it 
DOWOL GILG 556s acecticetete odie tance 553 be clearly shown that he was prejudiced by 
An application to make dies addi- the erroneous requirement under the for- . 
mer additional entry... -...2....-20....-6- 188 


thereof will not be allowed in’ the face of a. 


certificate covering the same right known 


by the land department to be in éxistence 


and held dnd: claimed adversely to the ap-. - 


plicant; nor may the holder of such certifi- 
cate be required by the land department to 


Show how he came into possession of and 
by what authority: he is claiming the’same ~ 


or to defend his title thereto, until such time 


the Caréy Act, and to withdrawal under the as he may apply to locate the right. ge ai 52 
Reclamation Act, with reservation to the | The issuance of a certificate of soldiers’ ad- 
United States of the coal therein, does not — _ ditional right will not prevent the sale of the 
include soldiers’ additional rights, and sol- . Tight upon satisfactory showing of the loss 
_ . diers’ additional entry of lands withdrawn or destruction of the certificate; and where 
' -or classified as coalean not be allowed under every reasonable means to prove nonexist- 
1161.77 | (ORR Se aS CS re Oe a a 408 -ence of the certificate has been exhausted, 
- -In case of the substitution of a soldiers’ sufficient to show that it in all probability 
_ additional right in lieu of a similar right has been lost or destroyed, one’ holding 
_ held invalid, the application under the sub- under valid assignments from the only per- — 
stitute right does not relate back to the date. ~ sons to whom such previous ownership has 
‘of the original application, but runs only been traced, may be eroeniiet: as entitled , 
33 


irom the date of the substitution; and where 


at such date the land was embraced in a coal 
land withdrawal under the act of June 25, 
1910, the applicant has no rights entitled to 


protection under the proviso to section 1 of 


‘the act of Tune 22, 1910........-2-...6.0022- 

Where the Jand embraced in an lie 
tion to. make ‘soldiers’ additional entry is 
subsequently included. in a withdrawal for 


phosphate reserve, the application will be — 


-held insuspension pending final determina- 


to the Tight......2.s2.2ccccsvstaiecsecces 


Where an.assignment of: a soldiers? addi- 
tional right expressly limits location of the 


public land, such assignment.is special and 


‘right upon a certain designated tract of. 


does not give the assignee the right to locate 


other public land than the tract so desig- 
nated; and where, under an erroneous rul~ 


is denied the right to enter the land so desig~ 


' nated and acquiesces in such action, and 


ing of the land department then in force, he © 


Homestead—Continued. 

SOLDIERS’ AppitionaL—Continued. . 
the land passes from the jurisdiction of the 
land department, neither he nor anyone 
claiming through him by virtue of such as- 


signment has thereafter any right to locate . 


~ any other tract ot public land thereunder... 


- COMMUTATION. ; 


INDEX. 


Page. 


The land department is without power | 
_ to extend the time for payment of the pur-- 


chase price upon the commutation ofa home- 


' stead entry beyond the limit of ten days 


after notice provided by the act of March 2, 


1907; but where an entryman within the - 


purview ofthe act of August 19, 1911, reliev- 
ing certain homesteaders from the necessity 
of residence and cultivation from the date 
of said act until April 15, 1912, failed to make 
. payment of the commutation purchase 


price within ten days after the notice pro- _ 


vided for in the earlier act, he may subse- 


quently be permitted to make such pay- — 


ment, without additional proof, where the 
entire intervening period between the sub- 


mission of his commutation proof and the 


time he actually makes payment is covered 
by the period of exemption granted by 
the said act of August 19, a Sites dah eobens 


CULTIVATION. GX 

The homestead law requires cultivation, 
and land which is so mountainous, rough 
broken, heavily timbered, and of such poor 
quality that it is ‘impossible of cultivation, 


is not subject to homestead a ae oe errr 
KINKAID Act, 

Revised regulations of J anuaty, 19, 1912, 

under Kinkaid acts... .... seat euas ees 


' Jn a case of a homestead entry of lands 
within the territory designated under the 


ae 


369 


Kinkaid Act, made after the passage of said . 


act, at a time when the lands were embraced 
. in a reclamation withdrawal as irrigable 


lands, which limited the right of entry to. 


160acres, the entryman, upon the revocation 
of the withdrawal, is entitled to enlarge his 
entry by taking contiguous lands to make 
-up.the full area allowed by law............ 


‘Where one owning and residing upon a 


tract of land within the area covered by the 


Kinkaid Act makes entry of adjoining land | ? 


under that act which together with the 
original tract does not exceed 640 acres, and 
_ continues to reside upon the original tract, 
cultivating and improving the entered land, 
such entry may be considered as and trans- 
muted into an additional or adjoining farm 
entry and his residence regarded as covering 
the entire area as one farm unit, notwith- 


standing a contest against the entry charg-— 


. ing failure to reside thereon. (Vacated, 40. 
TaD, 428) eee keene ewe sigue ees ate tems 

‘The Kinkaid Act does. not give any right 
_ of adjoining farm entry nor in anywise ex- 
tend or enlarge the- right of adjoining entry 
given by section 9239 of the Revised Statute; 


93 


and one owning and residing upon a tract 


Homestead—Continued.. 
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within the Kinkaid area, acquired by pur- 
chase, has therefore no other or greater right, 
by virtue ofthe Kinkaid Act, to make adjoin- 
ing farm entry of contiguous jand and 


_ acquire title thereto by continuing residence 
upon the original tract and cultivating and 


improving the adjoining tract,. than: is 
recorded generally by said section ers iste 


ENLARGED.. 


Instructions of July 12, i911, amending 


first paragraph. of section 7 of the instruc- 


tions of December 14, 1909. .......,-222.... 
An enlarged hpnesiead eniry can not be 


or additional entry a tract.ofland which has 
not been designated as subject to the pro- 
visions of the enlarged homestead act......: 
- An entry under the enlarged homestead 
act, based upon settlement prior to survey 


Page: 


420 - 


_ made so as to contain in either the original - 


upon lands subsequently designated as sub- © 


ject to disposal under that act, relates back 


only to the date fixed by the Secretary of 


the Interior in makir g such designation, or 
where no specific date is fixed, to the date 
when the order making the. designation is: 


received at the local office........ vaueues rs 


One who made entry under section 2289, 
Revised Statutes, based. upon settlement 
prior to survey, for the full amount he is 
entitled to take under that section, can not, 
in event the land embraced in his entry 
together with the surrounding land is sub- 
sequently designated under the enlarged 


claim so as to embrace adjoining lands, to 


~ the prejudice of the rights of an intervening 


In order to entitle one to rials an entry 
for 320 acres under the-enlarged homestead 


act he must be possessed of the right to make 
- homestead entry for 160 acres elsewhere; 


and one entitled under section 6 of the act 
of March 2, 1889, to make an additional 
entry for an amount less than 160 acres, is 
not, by virtue of that fact, qualified to make 


an entry for 320 acres under, the enlarged 
. MOMOCSLOHE BCU. sec tees o's deeta perce eect sans 


- homestead act, be permitted to enlarge his” 


' The right to make énlarged homestead — 


eniry under section 1 of the act of February 


19, 1909, is confined to persong qualified to | 


make eniry under the homestead laws of 
the United States; and one who acquired — 


title under the general homestead law to a 


technical quarter-section, even though con- _ 


taining slightly less than 160 acres, is not 


entitled to make entry under section 1 of ~ 


the enlarged homestead act__.-.... aiawiaty 


Instructions of April 6, 1912, relating: to 


additional entries under section iO as Sonica 
Qne who makes entry under the enlarged 


193 


578 


homestead act for less than 320:acres may, . 


under section 3 of said act, enter other con- 
tiguous lands, subject to that act, which 
shall not, together with the land in the 


original entry, exceed 320 DIVES owas wane cena: 


4 


688 


Homestead—Continued. 
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Upon the-death of a homestead entry- 

- woman prior to completion of her entry her 

- heirs are entitled to make additional entry 


INDEX, 


Page. 


of contiguous Jand under section 3.of the 


enlarged homestead act of February 19; 


1909, provided they reside upon and culti- 


vate the original entry.............-......-- 

One who, under the general homestead 
law, Makes entry of lands designated as 
within the provisions of the enlarged home- 
stead act may, under section 3-of said act, 


573 


and subject to other provisions thereof, 


enter additional lands.contiguous to his 
former entry, which; together with. the 
lands in the original entry, not exceed 
320 A@CTES.......-- whines at's wacae tween eked 

Cultivation of an area sufficient to meet 
the requirements as to the additional entry 


will not relieve the entryman from also 


meeting the requirements of the general 


homestead law as to cultivation upon the. 


OPiginal CNTY 2 .oios sda na oe Swede dee ewendeeede 


- The provision,in section 4 of the enlarged . 


homestead act requiring proof of cultiva- 


tion of at least one eighth of the land the. 


second year and one fourth thereafter, con- 
templates one eighth or one fourth of the 
area of the additional er try.made under said 


act, and not of the combined area of both — 


the original and additional entries, where 
the original entry was made under the 
general homestead law; but such cultiva- 
tion may be made anywhere within the 


limits of the combined entries—entirely on — 


the original entry, entirely on the addi- 
tional, or partly upon each........--.....: 
_ An entry, under sections 1 to 5 of teh en- 


larged homestead act, of lands designated as — 


"subject to entry under said sections, may, 
upon the lands being subsequently desig- 


nated as subject to entry under section 6 of © 


that act, be changed to stand as an entry 
under that section. ..........22 00... ee neees 
Residence and cultivation upon the origi- 
nal entry prior to the date of the additional 


can. not be credited to the latter so as to 


allow final proof thereon prior to the expi- 
ration of fivé years from the date thereof; 
but title to the additional entry must be 
earned by residence upon either the original 
or additionaf for the full period of five years 


and cultivation of the area fixed by thestat-_ 


- Imperial Valley. 
See School Lands; Survey. 


Indemnity. 
See School Lands. 


‘Indian Lands. 
See Reservation, subtitle Indian. 
Regulations of July 5, 1910, governing sale 
of Cheyenne and Arapahoe lands. .... nice 
. Amendment of proclamation governing 
opening. of Cheyenne ' River and evanding 
, Rock lands. . ayia g Oumask be an ecaaue noua ws 


58 
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. Page. 
Amendment of proclamation governing . 
opening of Coeur d’Alene and Flathead 


Proclamation and regulations opening ~ 
Fort Berthold lands.:................-. 151, 154 
Executive order of April 4, 1912, respect- 
ing entries of Fort Berthold lands.....:-... 575. 

Regulations of April 16, 1912, respecting 
contests of entries of Fort Berthold lands.. 576 

Instructions of April 8, 1911, under act of 
March 3, 1911, relating. to Gros Ventre and . — 
other Indian lands...... ghd Cawecateahaeees 16 

Proclamation and regulations opening 


_ Pine Ridge and Rosebud lands........ 164,167 - 


Paragraph 18 of regulations of June 29, 


1911, governing opening of Resebud and 


‘Pine Ridge lands.......6...0cc000.0sechecs §18 
Instructions of September 8, 1911, onde 
act of August 17, 1911, extending time for 


Peyanene on Rosebud lands...............- 267 
Instructions of January 22, 1912, govern- 
ing State selections of Rosebud lands...... 390 


Executive order of February 26, 1912, re- 
specting: opening of Rosebud and Pine 
Ridge lands oss. va coeavsresee adecoua 517 


~ Instructions of April 19, 1911, under act. of 


March 4, 1911, respecting homestead entries 


of Siletz Indian lands...-2......---.....-.... 38 


Lands within the former N ez Perce In- 
dian reservation, opened under section 5 of 
the act of February 8, 1887, to “actual set- 
tlers,” and under the act of August 15, 1894, 
to settlement and disposal under the home- 
stead, townsite, timber and stone, and 


. mining laws only, are not subject to appro- 


priation by location. of soldiers’ additional 


Lands i in the former Rosebud Indian r res- 
ervation opened by proclamation of August 
24, 1908, under the act of March 2, 1907, to 
disposal under the general provisions of the | 
homestead and townsite laws, are not sub- 
ject to appropriation by location of soldiers’ 


_ additional rights............-......- iavet: BL 


- Lands in the Southern Ute Indian reserva- 
tion opened by proclamation of -April 13, 
1899, to occupancy and settlement and to en- 
try under the desert, homestead, and town- 


M site laws and the laws governing the dis- 


posal of coal, mineral,:stone and timber _ 

lands, are not subject to appropriation by 

location of soldiers’ additional rights. ...... 550 
Section 4 of the act of February. 8, 1887, 


authorizes allotment of public lands on be- 


half of minor children of an Indian only 
where the parent has settled and made his 


home upon the publicdomain............. 148 


The various act of Congress authorizing 
allotments of Sioux Indian lands contem- 
plate allotments only toliving persons; and 
where one entitled to allotment dies without — 


allotment ‘having been made or selection 


therefor filed by him or in his behalf, the 
right perishes with him and his heirs are not 
entitled to allotment based upon his right... 
An allotment selection filed with the 
agent in charge during the lifetime and on 


be. rejected . Sa Merier canaeeh.ccek pacteens suas 


Indian Lands—Continued. Page. 
behalf of 2 minor entitled to allotment under 

the acts of Congress providing for allotments 

_ of Sioux Indian lands, although not sched- 
uled or approved prior to allottee’s death, — 

_ saves the allotment right for the benefit of. 

of allottee’s heirs...... eheer oe kumewaiesece. 4 
' Lhe special act of March 3, 1909,: with re 


5 “spect to sales of lands by allottees of the 
. Quapaw Agency, stipersedes the general act 


of March1, 1907, and thereforeinsalesunder 
the act of 1909-the allottee. must retain at. 
least forty acres of his aneeeet asa r home- _ 


_ stead.s..ceeceene- SR eet he 211 


Applications for allotment: on the public: : . 
_ domain filed under the act of March 3, 1909, — 
and not approved at the date of the act: of 
June 25, 1910, repealing the act of 1909, must. 


 s The provisions of sections: if ad 2 2 of the. 
act of June 25, 1910, are applicable to lands _ 
_. allotted. to Indians in the State of Minne- 
sota and South Dakota, and sales of the in- . 


terests.of minor allottees and heirs insaid 


States are.to.be made in accordance with - 
such provisions and the aveueucns issued 
PHOSUMOCR eh. necincmehaeictie Sanwa womans 
The act of June 25, 1910, taken i in connec- 
tion with the act of May 29, 1908, includes 
_ within its operation the States of Minnesota me 
and South Dakota; and excepts therefrom 
only the State of Oklahoma; and, as to the 
States first named, said. act’ supersedes or 
operates as arepeal by implication of the act 
of May 27, 1902,.as to the sales of the interests : 
of minor allottees: end hieits. sci cin csees 
The act of. March 3, 1909, “ subdiorieing 3 
allotments to Tndians‘on the public domain, | 
was repealed by section.17 of the act of June 
25, 1910, without a saving clause as to pre- - 
‘viously. filed applications, and the Depart-. 
ment. is therefore without authority ‘to 
allow applications. for allotment under that 
act subsequent to the repeal, notwithstand- 


ing thay may have been filed prior to and 
14 |. 


~ were pending on that date:.........2----. 
_ Heirs of an allottee under the agreemerit 
of July 7, 1883, between the United States 


_and Chief Moses and other Indians of the. - 


- Columbia and Colville Indian reservations, 
ratified and confirmed by the act of July 4,: 


- 1884; may not under the general act of June 


_ 25, 1910, sell all the land emfraced in the 
~ allotment, but must retain eighty acres as 
ue by the special act of March 8, 1906. 212. 
~ Upon the death of an Indian allottee be-~ 
fot the expiration of the trust period and - 
before issuance of a fee simple patent, with- 
out having. made a will, the Secretary of the: 
Interior is authorized by the act of June 25, 
- 1910, to ascertain his heirs and, if competent 
to manage their own affairs, to issue to them 
a patent: in fee; but, if one or more of the 
_ heirs are incompetent, the land may. be sold 
and the proceeds paid to such as are compe- 
tent and held in trust for. the use and benefit, 
’ ofsuch as may be incompetent, according to 


".95464°—vo 40—11—-44 


INDEX. 


- great-grandchildren . issue 


179 | 


‘Isolated Tract. _ 
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more of the heirs are competent, their shares 


689 = 


Page. -. 
their respective interests; - or, where one or » 


may, upon petition by them, be set aside - 


and patents in fee issued to them, the shares 


of the incompetent heirs remaining. subject : 


to the trust. declared in the patent. to. the 
. deceased allottee...... Sen eeiddkabesaeause « 


- Where the local ailieete.< were directed to 


cancel upon their records a homestead entry 


in the former Siletz. Indian reservation, as. 


the result ofa contest, and the contestant in — 


pursuance. thereof filed. ‘his application to 


_. enter and settled upon the land, such appli- 


cation and. settlement are sufficient to ex- 


cept the land from the. operation of the. 


President’s proclamation of withdrawal..of 


notwithstanding. notation of. the: cancella- 


' . July 13, 1910, under the act of June 25, 1910, 


tion of:the former ‘entry and allowance of _ 
‘contestant’s application were suspended on a 


~~ account of proceedings in the courts; and 


the entry subsequently allowed upon con- - 


testant’s application is-valid and prevents 
; reinstatement. of the former cancelled entry 
under the act of March 4, 1911....2..22 005. 


- Under. section 6895, Wilson’ s Statutes of | 


‘Oklahoma (1903), . governing descent, suc- 
-eession is cast directly. upon the lineal de- 


| scendants, and where decedent left surviv- - 
ing no children, but grandchildren, and 


of deceased 


grandchildren, the right of representation . 


begins with the rank of. the nearest living 


- descendants—that is, the. grandchildren— $i 
the great-grandchildren. taking, by repre-- . 


. sentation, the shares of their. deceased. 


| Instructions. 


See Table of, page XIX. 7 


| Lrrigatio ne 


See: Reclamation. 


- Circulars of January. 19, 191, eer mS 


. isolated tracts..--..........5.- ‘i esomusmaks 363, 
Circular of April 30, 1912, ‘under section 


It is within the. disoretion of the Com: 


2455, R.S., as amended by act of March 28, 
1912.00... pene eeee voce cwsacs caeeasetues 


373 


584 


missioner of the General Land Office tg de- “ Fa 


termine when. a tract of land is isolated ‘and 


- whether or not the same should be offered 


for sale under section 2455, Revised Statutes. 
_ Where a bidder at a sale of isolated tracts, 


74 


in perfect good faith, because of some mis~ 


. take or misunderstanding, bids for one tract 
when -he- intended | to bid for another, he 


should be allowed within the time of sale to 


correct his bid to cover the tract intended, 
and the other tract should be reoffered.:... 


The requirement of the regulations that. 


146° 


the sale of isolated tracts shall be kept open ~ : 


‘for one hour after the time mentioned in the - 


public notice is not met by postponing the | 
sale’ ‘until the hour. has: almost (expired and 


690. INDEX. 
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then concluding the sale as soon as the tracts 


are disposed of, the regulations contemplat- . 


ing that in all cases the sale shall be kept 


‘the adjudication of local tribunals auxiliary 


to the proceedings before the land depart- 


= ment connected with the acquisition of titJe. 
_. After-patent has issued the land depart- 
ment has no jurisdiction to inquire into and _ 


determine the rights of one claiming ad- 


_-versely to the patentee, any proceeding in- 


“ stituted eee it aiter patent being for its own 


5a4 





‘information to determine wither proper 
‘i ground. exists for suit to cancel the patent; 
and one claiming adversely to the patentee 


- The purpose of the proviso to. section 2 of 


fide occupants or claimants of oil or gas- 


_ bearing: lands, who were in diligent. -prose- 


cution of work leading to the discovery of 
oil or gas, against any withdrawal of the 


land as oil, and has no bearing. whatever 


217 


open for the term of one hour............--2 -- is not entitled be heard i in any at pre 
. _-' Whilo a check-can not be accepted by the DOORS -ece eye 6 use ie act Viet a 623. 
--. yeceiver in payment for an isolated tract, _ 
yet, where the highest bidder for a tract is rand Dep artment, 7, 1911, respec ting: ape’ 
surprised by having the check tendered by pointments of aineral surveyors... <..« 9°15 
him refused for the mere technical reason. -. In the absence of a specific act of Congress - 
that it is not cash, he should be allowed a  to-the contrary, the entire. 4 dministration 
-° Teasonable time to convert the same into “& of the disposition of the: public iands.of the 
 ~money which the receiver is authorized to ‘United States is within the jurisdiction of . 
accept Get cae a ame ne ee ere ek _ , the Commissioner of the General Land. 
"The evidence as to nonmineral character - Office under the direction and supervision _- 
. required to be furnished bya purchaser ofan of the Secretary of the Interior......... 278 
isolated tract offered at public sale may be Tn case ofan adverse report by a special i 
supplied in.the form ofan affidavit by any - agent against renewal ofthe bond ofa United _ 
credible person having the necessary per- _ Statesmiineral surveyor, heshould benotified 
. sonal knowledge upon which to base" an of the specific charges or causes upon which 
oath as to the character of the land, and the adverse report is founded and afforded 
_ need not necessarily be. by affidavit of the ? a reasonable opportunity to make response 
__ burehaser himself based mpon his own per- thereto; and should he deny the charges, a 
~ sonal knowledge gained by actual examina- — hearing will be had.....2...2-..0.steseseee 318 
tom ofthe lind. 0.2. cscs tec sccctleecaaivs 494| ‘It is-inconsistent with the duties of a. 
While an order of the Commissioner of the. : United States niineral surveyor to become 
_ General Land Office authorizing the sale of no the owner of capital stock in a company — 
an isolated tract, noted upon the records of. ‘which is the record owner of an unpatented 
_ the local office, : segregates the land from | mining claim and to partici pate in the sub- _ 
- other entry or disposition under the public | , division of the claim into town lots and act 
_ land laws, it will not prevent. withdrawal of as agent for the company in negotiating’ the. . 
. the land by competent: authority from all ~ sale of such lots;.and in such case he must 
_ forms of entry or disposal; and where the either divest himself of all interest in and 
- local officers, notwithstanding such: with- ~ connection with the company or become 
_ drawal, proceed to offer and sell the Jand in liable to revocation of his eppointment.. oi 
_ pursuance of the original order, such sale is | ” 
_ Unauthorized and of no effect i in face of the Mil Site. . | 
- withdrawal...........- ss ET Ne aes 105. See Mining Claim: 
 -‘The act of June 27, 1906, authorizing the . oy 
- Commissioner of the General Land Officeto ©. Mineral Land. e 
- order into mazket and sell at pubiie. auction - | _ Deposits of slate, which do not-c carry de- “ 
’ for not less than $1.25. per acre any isolated sé oF ae of any other Shee sae a 
or disconnected tract or parcel of public nee a ae ony ee 
- Jand, not exceeding one quarter section, .§ | ‘ davai t the i ae jonah ine 
‘does not repeal the provision-in the act of. 2 i Ph BOON aL Ter, agricultural purposes, - 
+ July 25, 1866, fixing the price of lands within “are subject to appropriation. under. at ee 
-. the limits of the grant made by said‘act to. Placer mining laws.........+..+6.-0++-+24+ ree 
the Oregon and. California Railroad Com. ° A deposit of clay suitable only for use it 
pany at not less than the double minimum . the manufacture of Portland cement does 
‘ price, nor the proviso to section 2357 of the not render the land containing 14 subject:to - 
Revised Statutes, and therefore does not _ disposition under the placer mining laws. . 620 
- quthorize the sale of an isolated tract within — A protest against a nonmineral selection, — 
the primary limits of said grant at less than : charging that the lands are mineral in char- — 
the double minimum price. Se mA ae 348° - acter,.on which a hearing was held prior to — 
, tas . - any withdrawal or classification ofthe land 
J urisdiction. as oil, should ‘be disposed of on the proof —. 
The jurisdiction of the land department in ‘submitted at such hearing, and a. subse- 
all matters involving the disposition of the quent withdrawal or classification of the 
public domain is plenary and exclusive lands as oil may not propérly:be considered 
except where specific legislation has made in passing upon that protest......--.--...- 321 


the act. of June 25, 1910, was.to protect bona | 


upon the question of the measure of proof 


INDEX. | ; 691 ; 


‘Mineral Land—Continued. Page. 
“necessary. to sustain a protest, charging that 


Mining Claira—Continued:. ‘Page. - 
_ DISCOVERY AND EXxPenDitURE—Continued. | A 


_ the-Jands are. mineral in character, against. . 
28 nonminera) ‘Selection. filed: prior to the 


A placer location of oil lands, not-pre- © . 


de ceded by discovery, and upon. which no 


withdrawal.....-.- sa ceveencerteccucccescss 321 work which ted to the discovery: of oil was. 
| Mining Claim. . being prosecuted at the date. of- depart: 
APPLICATION. mental. withdrawal No. 5 of September 27, 


Paragraph. 42 of regulations of March 29, o” 


1900; amended ..:-...... dpedecteres Swawgeawe 347. |: 


SURVEY. - 


‘NOTICE. 


. amended as aye pg cae eet acne 222 |. 


[ase aninace of J uly: 29, gti, respecting 
- plats of survey..... bv ais ae nee steceeese 216 
‘Paragraph. 44° of mining regulations ae 


' Where two newspapers are published 
practically the same distance from a tract 


. for which patenti is sought underthe mining | 


laws, both having a general circulation in 
the vicinity of the land, the register is in- 
trusted with. a discretion. to determine 


-.. which of the two is calculated. to afford the | 
widest publicity, in that. vicinity, of the — 
. notice of the application for patent, and to 
designate ‘the one so determined to. best 
_ subserve that purpose, regardless of the fact: — 
- thatthe rates of the paper so designated, for 
_ publication of the notice, arelessreasonable 


than those charged by the other newspaper. 190 


_ Discovery: AND EXPENDITURE. | 


. lode mining claim for which patent is sought. . | 


-To constitute a valid. ‘discovery upon = . 


' there must be. actually and physically ex-. 
posed. within the limits thereof ‘a; vein or. 
- lode of imineral-bearing rock in place, Ppos- _ 
. ‘sessing in and of itselfa present or Prospec- 
tive value for mining purposes...........:. - 271 


The exposure: of substantially worthless : 


- deposits on. the: surface. of a lode mining 
- elaim; the finding. of mere surface indica- 
 . tions of mineral. within its. limits; the. dis=: 
~. covery of valuable mineral deposits outside. . 
~---. the'claim; or deductions from established — 
> geological facts relating to it; one or all of ~ 


ee “which matters may.reasonably giverisetoa . 


v “hope or belief; however strong it may be, 
that a--valuable mineral. deposit exists 
_.. swithin ‘the: claim, will neither suffice as. a 

-.  disedvery thereon, nor ‘be entitled - to be | 
~ accepted as: the equivalent thereof... .. . 241 


> “discovery had been made at.the date of the: . - bs ies 


- A’ placer mining location upon which no~ 


at of May 11, 1910, creating the Glacier’ 
National Park, was.invalid and did not ex-- 
cept the jand. covered. thereby from the 
- operation of that act; and a discovery efter 
_ the reservation of the land as a national os 


park would be ofno avail......2..... aes 602 


A: small seepage of oil upon the. surface 
of a. ‘Spring of water, and a slight flow of. 


- natural gas, insufficient for commercial pur-.- 

poses and without ‘value, from a. drilled. _ 
well which failed :to develop. oil, are not. 

es sufficient. to constitute a discovery ofoilasa- 

- basis fora. placer mining location under 
“the act of Febracy- il, sll a ean 602 





1909, does not except the land covered . 
thereby from the force and effect of. such . 
‘withdrawal, Teele e of the subsequent i 
i discovery of oil thereon: .. 2.2.02 -2....c0cee 303° 


.. Expenditures for. drill nalas: upon a lode 


_ mining claim for the purpose of prospecting 
_ it and in order to secure. data upon which. . 


the further development of the:claim may _ . : 


be based are available toward meeting the 
oe statutory provision requiring an expendi- ‘ 
__ ture of $500 as a basis for patent..-.2.....2. 498 - 


: Expenditures. upon a.mining claim medé 


by one who at the time has no interestin the . 
—_ ‘claim and is not in privity with the owner 
_ thereofcan not be accepted toward meeting . 


the. statutory requirements FUSDOCHIS ex 
penditures as a basis for patent....... aie ion - 498 
Expenditures on a. tunnel located under . 


"section 2323, Revised Statutes, may be 


credited toward. meeting the requirements _ 


ra of the statute with respect to expenditures 
- a. to.all existing claims in lact benefited. 


thereby where the’ prerequisite conditions 
of contiguity and ey of interest 2 are 


| - present...... Ghia eeeawbelatad cat eseceeees a iy ar 


-An- expenditure. of $500 in labor or. im- 
provements to be available as a basis for. 
patent to a mining claim must have. been: 


‘made upon or for the benefit of the location =~ 
for which patent.is sought; and work per- 


formed upon end for the benefit of a 20-acre 
placer location.is not available as a patent . 
expenditure for the benefit of a maximum 


location of 160 acres by eight persons em- 


bracing the 20-acre location and 140 acres, 


ca of,entirely new ground............2.2..--- 135. . | 


- ‘In determining whether the requisite ex-. 
penditure of $500 in. labor or improvements 


- has been made upon a mining claim for’ 
which patent is asked, the proper test is. 


whether the réasonable value of the work. _ 
performed or improvements relied. upon 


~ amounts to that sum. Proof:of the actual. 
amount paid or of the actual number of days 
spent in prosecution. of such work is not: 
CONCHISIVE...++-e0n2---04%2 ere Sige sedss 486 

Entry. fy | 


AS & general rule, final certificate and 
patent for a mining claim should issue to: | 


' the applicant in whose name the patent - 
proceedings were initiated and prosecuted; 
"> and in the event of his death, certificate and: 

_ patent should nevertheless issue in his . 
“name, and not to his heirs or devisees...... 128 


. An applicant for patent to a mining claim. 


° must proceed with diligence to complete his. 


patent. proceedings; and where not prose- 
cuted to entry until more than three years. | 
sail completion of. the publication : of. ry 


"Mining Claim—Continued. 
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_ Enray—Continued. - 
notice, and no satisfactory reason is given. 
for the delay, the entry should be canceled.. 542 
‘While a mineral entry allowed on insuffi- 
cient showing of title in the applicant may 
~ be permitted to stand where the applicant 
subsequently acquires the complete title, he. 
- will not be allowed additional. time in 
which to secure outstanding interests where 
there has already been an unexplained de- - 
lay of more than three years between pub- 
. lication notice of the application for patent. 
and completion of the entry.....-2........ 
‘Where a number. of valid lode locations, 
: forming upon the: ground a contiguous - 
; group, are embraced in a Single application 
_ for patent, upon which due publication and 
posting of notice has been had, and the 
application is rejected ‘as to one of the | 
claims because of insufficient’ patent im- 


provements, the remainder of the claims, — : 


although notin themselves contiguous, may. 
-be retained/and. ermbraced 3 ina mee entry 

and’ patent... wegen es ER ee re ae 
Even if it be conceded that the act. of 

- June 29, 1906, amending section 558 of the. 
Code of the District of Columbia, and de- | 
claring “that no notary public shall be — 

authorized to ‘take acknowledgments, ad- 
‘Ininister oaths, certify papers, or perform» 
~ any official acts in connection with matters 

- In which he is employed as counsel, attor- 

_ ney, or agent or in which he may be in any 
way interested before any of the Depart-. 
ments. aforesaid,’’ is applicable outside of 
the District of Columbia, the merefact that _ 
an application for patent to a mining claim, 

_ and the affidavit of posting of notice on the 
land, were. verified before a notary public 
who was one of the attorneys for/the claim- _ 
‘ant in prosecuting the patent proceedings, 
does not render them absolutely null and 
void, but voidable only, and, where there 


is no question as to the fact of notice, they — | 


are subject to amendment; and, when 
amended to conform to the requirements of 
‘the law and regulations, entry allowed upon 
the voidable affidavits may. be pet to 


PLACER. a 
A placer location for twenty acres cannot 
by means of an amended or supplemental - 
location be enlarged to cover forty acres, as 
such amendment would eons tate: in effect, 
a new JOCBINGIS ans, Pewtaiesat oth etace as ; 
A corporation may not lawiully embrace 
ina single location under the placer mining _ 
laws more than twenty acres, either in its 
own name or through individuals acting in 
‘its interest and for its benefit. caecews oe x 
Mr SITE. , | - 
Where two or more eanticnous mill sites 
aré embraced in.a:single application for 
patent, the posting of one copy of the notice 
and plat within the limits of the group is: 
sufficient, without the necessity of posting 


_ @separate copy upon each claim..;........ 318 ' 
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National Forests: a 
See Reservation, 


National Parks. 


See Parks and Cemeteries. 


: Notice. 


See Finat Proof; Mi ining Claim; Practice. 


| . Oil Lands. 


See Coal, Oil, and Gas Lands. 


Okijahoma Lands. — 7 
The provision in section 24 of the act of 


May 29, 1908, authorizing commutation of . 


entries of Oklahoma pasture Jands made 
under the act of June 5, 1906, upon payment 
of all. deferred instalments of the purchase 


money and a showing of ten months’ com-. | 


pliance with law,.was not repealed by sec-. 
tion 25 of the act of J une 25, 1910, aerne 


said section 7. eee batews mee 
Parks and Cemeteries.  . hae 


324 


Noncontiguous tracts are not subject to” 


entry under the: act of March 1, 1907, for 
' cemetery purposes... .. athe Rua oue ea wa es 


74 - 


Land used principally as a church ¢ site, 


and only incidentally aS a ‘cemetery, sub- 


. sidiary to its use for church purposes, is not 


subject to entry as a cemetery tinder the 


act of March 1, 1907; but where used prin-. 


cipally and substantially as a whole for 
- cemetery purposes, and only. incidentally 


and secondarily to a minor extent for. 


- church purposes, stich latter use will not 


work a forfeiture thereof imder said act...- 
The land department will take. notice 


a 


.that title to property of the Catholic Church —- 
 rests:in the Bishop or Archbishop as a 


corporation sole under the polity of the 
church; and that such officer has the power. 
and authority to take and hold land for 
cemetery purposes for the memnibers of his 


‘Patent. : 

By the issuance 5 of a seen for the ia 
embraced in an entry the entry becomes. 

_. merged in the patent and i is thereafter non-. 


By final decree of cancellation of a patent, 
by a court of competent jurisdiction, the. 


land embraced in the patent becomes part — 


of the public domain, subject to settlement, 


if unappropriated, but does not become | 


subject to entry until opened to entry by 
_ proper order ofthe General Land Office... 
Suit for cancellation of a patent willnot be 


630 


advised: by the land department merely 


it must appear that some interest of. the 


“because patent inadvertently issued; but. 


government, or of some party to whom itis | 


_ under obligation, has suffered. by such inad- : 


vertent BOTION - 4c cacnsseemensaweeees sass 


_ After patent has issued the land. depere 
ment has no jurisdiction to inquire into. 
and determine the rights of one- claiming: 
adversely. to the patentee, any proceeding. 


_ instituted by it after patent being for its 


own information to determine whether 


=e . time the patent was issued.........-------- 


INDEX. 


‘Patent—Continued.. r 

_ proper. ground exists for suit. to cancel the 
patent; and one claiming. adversely to the 
patentee is not entitled. to be heard in any. 


* such proceeding... ..... aces eee ete . 623 


~ Where a railroad » company” ‘applied to 
Select a certain described. quarter-section of 

land, put prior to approval of the selection __ 

the township was resurveyed, andthelatter 

survey approved. and plat thereof filed in 

— the local office, the subsequent approval of. 


_. the selection and issuance of patent thereon 


eatries title to the. designated: quarter- 
section as fixed by the survey in-force at the 


.. Upon the death ofa homestead enema 


a prior to the submission of final proof, leav- 


ing no widow, or minor children entitled to. 
claim under section 2292, ‘BS; patent upon 
' proof subsequently submitted: will issue to , 
his heirs generally, unless it appear from. . 
the record, prior to the issuiance of patent, — 
‘that the entryman made a will purporting 
to devise his irfterest in the entry, in which 
event patent will issue to his heirs” or de- 
visees, leaving it to the local courts to deter- 
mine who the heirs are and what their. inter- : 
OSS MAY DO. n 65 sass eyiece ven nstes es rhe 
Where the land department upon the 
showing in the record then before it properly. | 
. issued patent to the heirs of a deceased en- | 
tryman, and it subsequently developed 
that the entryman had left'a will devising 
the entry, it will not accept a surrender of — 
the patent accompanied by a deed executed 
by the devisee purporting to reconvey the 
land to the United States, and issue anew 
patent to the devisee of the entryman,, “but - 


will leave it to the local courts to determine aia, 


,who under the patent already issued is en- 
titled to the land.......04.--..0-0- sees ase 


Phosphate Lands. — 


Where the land embraced in an applica- aie 


tion to make soldiers’ additional entry is 


~~. subsequently included in a withdrawal for 


Se Phosphate reserve, the application will be — 
_ held in suspension pending final determina- 


tion as to the character of the land; and, ifit . 


* be found to contain phosphate, the applica- 
: ~ tion, although otherwise valid, will there- 


FA upon be rejected, but, if found: to.be non- - 
__ . phosphate and. restored to entry, the appli- 
cation will then..be allowed, unless other — 


reason exists for its rejection... pivecekwetats 2 


‘Bower: Sites. 


A. pending. anecarored application: ‘to a 
make forest, lieu selection will not prevent — 
withdrawal. of ‘the lands embraced therein | 


for the’purpose of reserving the power sites 


| _ thereon for public uses. oar Spuincheccuwete ces 


‘No such right is acquired by a mere appli. ie: 
_ Cation to locate a soldiers’ additional right 


: pending at. the date of.a power-site ‘with- 
drawal as entitles. the applicant toa hearing 
_ to determine : whether. or not. the land is 
valuable for power-site purposes or is in fact 
a Dawe Rea teits feegee Sea eenieepews w.. 553 
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The filing of an answer to the merits by 


the contestee in a contest. procecding con- 
stitutes a waiver of the right to takeadvan- 
tage of the default of the contestant i in failing - 


to file proof of service of notice within the — : 


time fixed by the Rules of Practice.......: 


A contestant in order.to claim default of 


~ the contestee for want of answ er within the 
time provided by Rule 13 of Practice should 


- file proof of service of notice of the contest 


in apt time and should, after the. expiration nn 
of the time for answer fixed i insaidruleand . 
before the answer is filed, move for a default; .. 

_ and in case of failure to do's so he. loses. the 


_. right to claim such default:..........-.- ue 
- . Objections by contestee to evidence on 
behalf of contestant on. the ground that it is 


_ incompetent, irrelevant. and immaterial, 


are waived by a subsequent motion to. dis: oo 


- miss by the contestee on the ground that 
the evidence submitted by contestant. is 
insufficient to sustain the contest........ Bad 
Upon denial of a motion to dismiss a con- 

test for want of sufficient evidence to sus- 
‘tain the charge, the entry should not be 
canceled without affording contestee an 
“opportunity to submit. evidence in support 
OU GOS GO Fs death catalan iaie tee een steie 
The allowance or denial of a motion to 

: dismiss a contest on the ground of insuffi- 
. ciency of the evidence to sustain the charge 


is a matter resting in the sound discretion - 
. . of the local officers under all. the facts and ° 


circumstances of the case ...2.22 222.6200. ie 
‘The statement: and showing required of 
an applicant to contest by Rules 1 and 2 of 


_ Practice are designed to insure good. faith. 


on the part of would-be contestants and to» 
‘prevent the filing and prosecution of specu- 


lative contests by those not qualificd orwho 


do not intend to acquire title to the lands 


under appropriate public land laws, and a 
will not prevent acceptance of an applica~ 
tion’ to contest, tendered by one in all re- 


spects qualified, merely ‘because the lands | 
are within a temporary petroleum with-. 


-. drawal and it is for that reason ‘uncertain » 
whether contestant can make entry thereof 


in. event of the snc termination of ue 


‘The provision in Rule 2 of the Rules of 26% 


Practice that an applicant to contest must 


file a statement under oafh setting forth the — 


law under which he intends to acquire title: _ 


and: showing-that he is qualified to enter 
under that law was. designed to insure good 


‘faith upon the part of would-be contestants = : 


and to prevent the filing and prosecution of 
speculative contests by those not qualified 
:.or who do not intend to acquire title to the. 
\ lands under appropriate public land laws, © 
‘but it. was not contemplated that itshould) 


be construed with the same strictness:as 


though required by some specific’ ‘provision 
* of law. governing contests, -and.will not be 


held to prevent the acceptance ofan applicas 


\ 
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tion to contest tendered by one qualified in 
‘all respects except as to age, where he is so 
nearly twenty-one years old that he will.in © 
. allreasonable probability attain that age. 
- prior to termination of the contest. Pinieiesss 555 


‘RULES. | 
Rules 8 and 14 (rules of 1910) amended -. 496 
Rules 82 and 83 ke of 1910) amended... 298, 
299. 
APPEAL. 
. The instructions of June 27, 1910, provid- 
ing for. appeals to the Director of the Recla- . 
tation Service and the Secretary of the In-- 
. terior successively, from adverse action of 

*. project engineers, are applicable only to 
cases involving questions which properly 
‘rest for decision within the jurisdiction of 
the Reclamation Service... Jevue cose testes 116 

The mere filing of a “notice of appeal ”’ re 
_ provided by. Rule 76 (Rules of Practice of | 
1910) is not of itself sufficient to invoke con-. 
sideration by the Secretary of the Interior 
upon the merits of the case; but there must.» 
be filed therewith, or within twenty days 
after service of such notice, ‘brief and 
specification of error,” as provided by F Rules 
50 and 80......... bets wigne eee din oullbwtets 130 
Where there are several dependant con- > 
testanis, without any community of islter- 
- est, each asserting a separate, distinct, and 
individual right of contest against a’ differ-. 

- ent tract embraced in the same forest lieu 
selection, and all charging invalidity of the 
common base upon which the selection as to 
all the tracts rests, they are not entitled to 
unite in a joint appeal from rejection of their 
several applications to contest, but each 

_ Should file a separate and distinct appeal -. 197° 

HEARING: 3 

A party who chooses to abide by his ovet- 
ruled: demurrer to his opponent’s evidence 
is not entitled to further hearing.........-. (274. 
Counsel desiring oral argument inacon- - 
tested case pending before the Department 
should confer with all parties with a view | 
to agreeing upon a date therefor, and onstuch 
_ agreed. date, if consistent with other plans of 
_ the Department, argument wil: be heard; . 
but where the parties can not agree upon a 

- date, the Department will entertain a mo- © 
tion by any party, after notice to all parties, 

to fix a date, and when such motion comes ~~ 

up, the questions whether argument should 

"be allowed, and if so when, willbe pettled.-: 151 


“Notice. 
Inacontest eee the entry pf: a -dacasned 
homesteader it is necessary to serve notice . - 
thereof only upon such of his heirs as are 
citizens of the United States......... <oiwe DOS 
. Where service of notice of a contest is  ~ 
made i in time under Rule 8 of Practice the © 
~ contest will not abate, merely because? of 
. failure to file proof of such service, until the - 
| a ee eisai - 496 
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Service of notice of a contest by publi: 


tion in accordance with the old Rules of _ 
: Practice, although not made until snbse- 

quent to February 1, 1911, the date upon 
which the new rules became effective, will 


be held sufficient where the contest was in- 


itiated and personal service sought to be had — 
while the old rules were in force, such service . 

. ‘being based upon the effort to secure pet son- 
_ alservice and failure therein..-..-.-.......- 


PROCEEDINGS BY GOVERNMENT. 

oa: report by the Director of the Goclogical 
Survey, based upon an examination by a 

field agent, concerning an application for 

reservoir site, Nay. serve as, @ basis for a : 


Page, | 


charge and order against the applicant to — 


show cause why his application should not 


tunity to be heard. Etta aeate enna ace tev egis ane 


REHEARING. 


‘be rejected, but is not evidence upon which _ 
- final action. adverse to applicant may be 
taken without notice to. him and oppor. _ 


Rule 83 of the new Rules of Practice, pro- 4 


viding for motions for rehearing, in lieu of 


motions for review under the old rules, will 


be administered as nearly as possible’ in 
accordance with the rules governing rehear- 


- While Rule 72 of the. Rules of Practice in 


-. ings in courts of justice, and observance of. 
- its provisions will be insisted upon -..... 


87 


terms provides that no motion for rehearing - 


of the decisions of the. Commissioner of the 


- Gerieral Land Office will be allowed, yet. 
said rule will not prevent the Commissioner, 


before appeal is taken, either on his own: 
motion or where his attention is called to an 
alleged mistake or. oversight, from recon- 
sidering and correcting his decision. in. ex" 
parté CaS@S.....-----+- cneaesecnne re enese ees 


‘Preference Right. 


See Contestant. 


-Publie Land. 


See Land Department. 


| Railroad Grant. | 


A pre-emption declaratory statement: Cove 
ering unsurveyed lands, not refiled within 


the time required by the act of May 30, 1862,. 

after survey of the lands, is not sufficient to 
except the lands from the grant to the Ore- 

_ gon and California Railroad Company made’ 

_ by the act of July 25, 1866...2.-.-... 065-26 


The grant of public lands made to the 


Mount Rainier National. Park or. Pacific Na- 


. Northern. Pacific Railway Company by the - 
act of July 2, 1864, does not. include areas... 
covered by glaciers, and such areas in the 


tional Forest may not, therefore be accepted . . 


as ‘bases for lieu selections by said company . 
under the provisions: of the act of March 2, 


The sole right accruing to ‘the Texas Pa-. 


cific Railroad Company under the act of __ 


_ March 3, 1871, prior to the forfeiture of its 


INDEX, 695 
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‘Railroad Grant—Continusd. Page. 
grant by the act of February 28, 1885, was a 


Page. oe 


prospective right in the odd-numbered sec- 
tions embraced within the withdrawal 
made for its benefit upon the filing of its 


map of general route; and as no map of defi-- 


nite location was ever filed, nor its line 


otherwise definitely located, neither | its 


place nor. indemnity. limits were ever de- 
fined, and only the odd-numbered sections 
so withdrawn conflicted with and were ex- 
cluded from the branch line grant. to the 


Southern Pacific Railroad Company under — 


~ section 23 of the act of March 3; 1871.:..... 
Selections by the Northern Pacific Rail-_ 
way ‘Company under the provisions of th 


act of July 1, 1998, are within the purview . : 


"of the circular of February 21, 1908, which 
requires the selector or locator i in:all cases of | 


grant to the Mobile-and Girard railroad lost 


> to a homestead: settler, is. withdrawn for 
appraisal as coal land prior to submission of 


_the necessary proof to support. such selec- 
tion, and is subsequently classified as coal, 


“the. selection can be permitted to stand only. . 
upon. election. by the selector to accept sur-" 


face. patent for the land under the act of . 7 





The instructions of June 27, 1910; provid- 


ing for appeals to the Director of the Recla- 


mation Service and the Secretary of the In- 


cases involving questions which | properly 
rest for decision within the are oe of 


the Reclamation. BService....-:....e:--5. pe 


Paragraph 19 of the regulations of May 31, 
1910, under the latter act of June 25, 1910 (as 


» terior successively, from adverse.action of 
project engineers, are. applicable only. in 


dmended by the circular of October 15,1910), 


by the act,” is modified to hold that upon a 


finding that the entryman is within the 
class protected by the act a contest against — fs 
307 


‘The provision in. section 5 of. the act of 
” June 25, 1910, as amended by. the act of Feb-. 
" ruary 18, 1911, that upon relinquishment of 
an entry within a ‘reclamation withdrawal. 


holding that “‘if the approval of the act pre-. 
eeded the termination of the contest, all . - 
rights thereunder were ipso facto terminated a 


applications to locate scrip, warrants, cer- such. entry, yet pending, will be dismissed. . 
- tificates, soldiers’ additional rights, or lieu _° The act of June 25, 1910, 36 Stat., 835, was — 
_ selections of public lands, to post and pub- © designed to withhold lands within’s recla- 
lish for a period of 30 daysa notice describing — “mation project from entry of every charac- 
the land located or selected; and where pub- . ter until public announcement. of the date 
Hication and posting of notice of a selection — when the water could be applied; while the 
under that act has been made in accordance . act of that date, 36 Stat., 864, was intended 
with said circular, further publication and — to relieve entrymen who had made entry for 
posting covering such of the selected lands. — _ lands within a reclamation project prior to 
as are within six miles of a mineral entry, | _ the passage of said act, and prior to the ap- 
claim, or location, in. conformity with the '. plying of water by the project, from the ne- 
circular of. J uly 9, 1804, should. not be | re- a cessity of maintaining residence upon ‘the 
quired... 2... s.eveneeees eesacenancee -+:.- 436 | - land “until water for irrigation is tured 
= : ie ae an | into the main irrigation canal from which . 
Railroad Lands. , the land is to be irrigated,” it condones the. 

_ A selection in lieu of lands within the lim- prior: failure af the entryman: to maintain’. 
its of a railroad grant in Alabama. relin- | _ residence where water has not been availa- 
quished under the act of March 4, 1907, for a . ble for irrigation of the Iand, and suspends. . » 
less quantity than the base relinquished, the the running of the seven-year limitation of 
deficiency not being the result of any mis- _ the life of the entry by allowing the period of _ 
chance or misprision on the part of the local oe _ Tesidence to commence from the time. when . 

officers, i is a waiver of the excess of. base. vee 37 _ the water is made available eer er - 306 

Where land embraced in a subsisting coal ; fos § 

withdrawal was selected under the act of; - | Wiraprawais. a 
‘March 4, 1907, in lieu of land within. the . | The act: of Potent: 18, 1911, eae e 
grant to the Mobile and Girard. railroad lost | plates only entries legally made prior to the . 

to a homestead. settler, and was subse- _ ~~ act of June 25, 1910, and afterwards relin-' oe 

- quently classified as coal, the selection can -quished, and has no application where the 
be permitted to stand only uponelectionby | Tormer. entry was one in form only andin 
the selector to accept surface patent there- — _ Regal contemplation 2 mere nullity, having - 

‘for under the act of June 22, 1910:...-....;. 593. |. been erroneously ‘allowed while the lands. 
‘Where land. selected ‘under the act of ; _ were embraced in a first form withdrawal a 

March 4,. 1907, in lieu of lend. within the ; under the reclamation act. rere ae aye eae 406 


the lands so relinquished shall be’ subject to . 


. homestead settlement: and entry under the - 7 
-. reclamation act, has reference orlly tolands =. 
-". govered: ‘by second form withdrawals, and: 


has no. application to lands withdrawn > 3 


March 3, i paigniatieearons Vacca om under the first {ORI Sones ssckec< sce ee as 4060 
"Reclamation. : The proviso. to the act of. February 18,0 
GENERALLY. a - = s : 1911, that “where entries made prior to June 
General reclamation circular of April 39, 25, 1910, have been or may be Telinguished - .. 
MONE oc Setbs tics! oo oc cekakew tt oe stows 641 in whole or in part, the land so relinquished 
Regulations of Novem ber 20, jou, govern- shall be ‘subject to settlement and: entry — 


ing: amendment of farm units... seuuucececteec Ble under the homestedd law as amended by the - 
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_. stricted to any one of the farm units covered 


 areclamation project. .-.....2...-2.-.-..08, 


. the provisions of the act of March 28, 1908. . 


act of June 17, 1902,” has reference solely. to 
lands’ withdrawn as susceptible of irrigation 
- and subject to homestead entry at the time 
of application therefor, and has no applica- 
_ tion to lands withdrawn by the government. 
for use in the construction and operation of 
The Project... cc eecrceecdncccensenecwceces 
A withdrawal of lands susceptible of irri- - 
gation from an irrigation project i is effective 


~~ as to lands in a school section upon which a 
settlement was existing at the date of the 


township survey and at the-date of such 
withdrawal, where the settler failed to make 
entry within: the period. allowed | by law. to 
- gettlers to place their claims of record; and 
thereafter the settler in making entry is re- 


by his settlement... .scessctiecte. tus 
A settlement upon part of a school section 
existing at the date of the township survey 
‘subjects the land to. homestead entry by . 
that settler as public land of the United 
 . States, but does not except the land abso-. 
‘jutely from the grant to the State, the State’s 
- right being held in abeyance while the right 
of the settler is iz fieri, unless in the mean- 
time it elects to avail itself of the privilege 
of selecting lands in lieu thereof; and while 
~ so held in abeyance the fee remains in the 
- United States and the land retains its char- 
acter as public land and comes under the 
operation ofa withdrawal for its reclamation A 
9S any other tract of public land... ee “a8 s 


ENTRY. a 
~ [Phe right of additional homestead entry 
_ granted by section 6 of the act of March 2, 
1889, can not beexercised upon lands within 


Aun unperfected. desert-land entry ina, 


ws reclamation project which has Deen reduced | 


_to 160 acres by relinquishment of theexcess. _ 
area under the act of June 27, 1906, and has 

_ thereby become subject to the reclamation 
act and qualified. to take water from the © 
- project,. may be assigned in part under 


Where: land embraced in 2 homestead 


entry was withdrawn for. use in connection. . 


with a reclamation project. pending a con- 
_- test which resulted in cancellation of the 
r. entry, the successful. ‘contestant, upon # 
restoration of the land, is entitled toa period 
of thirty days from the date ‘of such .res- 
-toration within which to exercise his» 
~ preference right of CDG ccecabasicnscvesnct 
Where 2 homestead entry within, rs 
reclamation project was conformed to a 
farm unit and canceled as to the remainder, 
‘at a time when the. entryman could. not . 
have made five-year proof, the. entry will - 
not: thereafter be reinstated as to the can- 


“s:.°-, celed portion for the purpose of permitting - 


- theentryman to submit final five-year proof © 

thereon with a view: to assigning such por-- 

_. tion ‘under the Prociaions of the-act of June. 
ate. 23, 1910. Bi madaceeriacusicea Eee ree Teer eee 


586 
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By virtue of the provisions of t the act of 


June 25, 1910, a homestead’ entry within a 


reclamation project is not limited: to the 
seven-year period fixed for consummation 


_of ordinary homestead entries elsewhere on 


the public domain, but may be completed — 


- within the time fixed in the public notice | 7 


for compliance with the requirements of the 


’ reclamation act, unless the project be 
“ ahandoned, notice of which abandonment 
will terminate the suspension of the seven- 


year period, and ‘thereafter the entry will 


“fall within the general class of homestead 


entries and be governed by ‘the general : 


homestead laws... aSeiaxs eer aieeacke Cees tua eoL: 
Water RIGHt. 5 | 

- Regulations of June 16, 1911, ‘respecting 

_water-right applications. : i spe eres eee 139 


- Regulations of December. 19, . 1911, con- 


cerning collection of water-right charges. Mee a | 


‘Regulations of. April 8, 1911, concerning 


. collection of water-right charges by special 


fiscal agents. .... SR eth As ta is emai ROE Ly 35 
‘Circular of February 2, 1912, respecting 
water-right payments in event of cancel- 
lation or relinquishment of eniries......-.. 
A desert entryman of lands falling within — 


@ government reclamation project who 
seeks to secure water for the reclamation | 


thereof from the project is required by sec- 


‘tion 5 of the act of June 27, 1906, as a condi- 


_ tion precedent to his right to water, to re- 


Ec embraced within his entry in excess of 160 


linquish to the government all of the land 


| “Water in irrigation canals construc ted and 
operated under the reclamation act, which. 


has not become appurtenant to any land 


and is not needed for irrigation, may be tem- 
 ‘porarily disposed of by lease, in the discre- 


tion of the Secretary of the Interior, the pro- 
ceeds to become a part of the reclamation 


A successful contestant of an entry within: = 
a reclamation project. will be required, in | 
making entry in exercise of his preference 


- right, to pay the building charge obtaining | 


_, jents made by the former-entryman...... 


at the time his application is filed, and is not 


entitled to the rate in effect when ‘he former 
entry was made nor to credit for the pay- 


_ Persons holding contracts to purchase 


lands from 4 State, on deferred payments; | 


no conveyance of title to be made to the pur- 
chasers until full payment, are entitled, if 
notin default and their contracts are in good 
standing, to subscribe for and purchase | 
water rights under the reclamation act for ~ 
irrigation of such lands, subject to the pro-. 
visions and limitations of that act.....-... 270 
The fact that.a widow who under section Poe 


- 2291, Revised Statutes, succeeds to the right 
_ ofherhusbandinanunperfected homestead _ 


entry within a reclamation project has pre-~: 


viously secured water from the project for | 
reclamation of land held by her in private 


INDEX. 


‘Reclamation—Continued. — Page. 


WATER RigHt—Continued. 


ownership in no wise affects her right to 
- acquire water under the project for comple-’ 
tion of such entry under the reclamation act. 116 
- Where the irrigable area of a legal subdi- 
vision embraced in. an entry within a 
reclamation project is shown. on the duly- 
approved farm-unit plat to-be greater than 
- the entire area’ of such legal subdivision 
shown on the prior township plat, applica- 
_ ‘tions for water rights and payments therefor 
should be made.on the basis of.the actual 
irrigable area, and not on the basis of the 


acreage shown, on the township pet veeee+s 600: 
PROJECTS. ; Se Se 


 Bellefourche. | 


Order of May 4; 1911, relating to payment. 67 | 


Public notice of December 30, ‘1911, con" 


| cerning charges. sevphes elas gues GOT 


Order of February 3, 1912, respecting 


water service and payment... ere a or . 417,418 | 


-Buford- Trenton. : 
Order of cas 13, 1911, relating to payment 82 
Carlsbad. . 
Public notice of Febraary 1 17, , 1912, con: 


cerning charges .......-. ere deede Dseretees .- 474 


Huntley. 
Public notice of March 13, 1912, relating to. 


- operation and maintenance charges.....-.. 497 | 


Lower Yellowstone. . . 
Order of May - 1911, , Telating to pay- 
TUS sone oe ccahins hee ew kas sua pen ewes 60 
Order of acl 30,3 1912, concerning eX 


tension of time for eae wecetenttes con G1901- 


. Minidoka. 
Order of June 8, 1911, eaveciua S inent. 138° 
Public notice of December 30, 1911, con- 


. cerning charges: ees Midas Coe wucunene ade ks 330 | 
Public notice of March 21, 1912, concern =} 
tig SMATBES....-.tennientvtteeoenaesents 511°]. 
North Platte. Ne Oe 
. Order of April 21, 1911, ; relating to water 3 
supply. Se eee a Eee ee 50 


Public notice of December 30, fcae: con- 


cerning PAVMCl tee cc eos ya ul 336 |. 


~ Order of March 13,. 1912, concerning pay- 


Public: notice of March 14, 1912, concern- 


ing water service... .-.- Sokwneevvveh vabedes 504 - 


. Public notice of March 19, 1912, concern- 
ing Dee ae altos lise ewes ... 508 
Okanogan. es a | 

Order of April. 29, 1912, granting stay. of 


| proceedings... Seiden Sicuiew eles pace sttes 616° 


Shoshone: . 
_ Public notice of May 20; 1911, feiatiag ‘to 


‘water, payments, entries, | eee Ve 


_ Public notice of vebsvary 9, 1912, concern. 
ing charges. MQiceute wie cceaeoe chee o ove 422 
. Public notice of March 23, 1912; concern- 

ing water service...... “ E suse aas oeeda th $15 


Sunnyside. 


Public ‘notice of February. 29, 1912, con- 
corning water SEYVICE.o+-eeereteserte eosin 437 


INDIAN. 


‘Reclamation—Continued. 
PrRoJects—Continued. - 
Tieton Unit. 
(Order of April 14, 1911, Smal to water 


Public notice of April 18, 1912, concerning 


' water service, charges, entries, Oe a.---e8 


Truckee-Carson. \ 


| Page. Eye 


Order of April 22, 1911, relating to pay- | 


“Public notice of Pebruney§, Tol, concern~ 
ing payments... Bewas tel cwmodsind oe macewe = 
Umatilla, . ar a, | a 

Order of May 16,: 1911, TOepeetns ay- 


. Public notice of March 2. isl, concerning 
. payment......:-. ale eat wlio nate aiare oe 
Williston. ; . 


Order of April 14, 1911, relating to. water f 
es eel, payments, ete... ve ee eee eewcenees 


Yume. 


Public notice of March 8, 1912, coneerning ie 


Payment. oeenes eile cela aes clereigineeaid Sib gnites 


ai Rehearing. - 


See Practice. 
Relinquishment. 


492 


The practice adopted in some local offices : 


of | allowing the filing of relinquishments ee 


conditionally will no longer be permitted. 
Hereafter the filing ofa, relinquishment ofan 
entry or claim under the public land Jaws 


will work 4 cancellation. of the. entry or. 


claim and will.be at once noted of record; 


. the land being thereby cleared. sasaint seacuwa 


‘Repayment. 


The mere fact that an entry was poiaaier: ; 


ily relinquished will not absolutely bar. is 


_ repayment under the act of March 26, 1908, 


in -the absence of fraud-or bad faith in the 
- making of the entry, if the relinquishment — 


was made for good and sufficient cause and. * 


~. under such. conditions and circumstancesas 


would entitle the person relinquishing to © 
~ make a second entry as though the first had : 


“not been made........... ts teicher weet 


‘Reservation. | 


‘Instructions. ‘of March 6, 1912, respecting 


applications for exchange of lands.in Indian, . 


‘reservations for public eae under act of. 
April 21, 1904, 2: x. rr eee eb Sainw va cute - 


Mini. 

as Instructions of April. x 1911, governing 
ee sale oflands in Camp Bowie...:-....-...... 
Instructions of December 8, 1911, govern- 
_ ingsale of lands in Mt. Whitney reservation. . 
Instructions of J: anuary 29, 1912, relative 

to purchase of grazing lends in Forts 
Bridger, Sanders, and Laramie weal ‘xesaence 
Regulations of February. 10, 1912, govern- 
ing purchase of pasture and grazing lands 

in sai Fetterman.. eater seadew'es miners oe 


106 


315 © 


— 


+! 
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Reasevation Conti’. 
Forest Lanps—Continued. 


Reservation—Continued. 


. Page. 
FOREST LANDS. — . 


' Page. 


See Right of Woy. 
Generally. 


Instructions of: April 6, 1911, “under. tt : 


of March 3, 1911, respecting homestead 


_ entries of lands withdrawn for forest. pa | 


The proof of nonsiiirieral’ charact ter aud” 
nonoceupancy required to support an ap- 
‘Biication to make forest liew selection « can. 


not be completed, where the lands applied 


for are’ ‘unsurveyed, until approval of the . 


township plat of survey, unless they are 


identified in fact; and such proof, when fur- - 


ment certain lands within the San Francisco 


. nished after identification by survey, should 


MOSES So once was eo tacewet cen ean ee ene eee age relate to present existing conditions as to — 
Instructions of October 4, 1911, respecting _ |. the nonmineral character of the land, but it _ 
publication of notice of opening of forest i. is sufficient if the proof of nonoccupancy 
Jands........- Sides as tase k wee alee 283 relate to the date of such identification....: 284 
Only lands in fact nonmineral aaa clase _ Nonoccupied, nonmineral public lands of - 
fied as such at the time of the government the United States are subject to the ex-. 
survey are. subject to selection by the change provisions of the act of June 4, 1897, 
- Northern Pacific Railway Company under whether surveyed or unsurveyed;.but'a se- 
' the act of March 2, 1899; and the land de- ~ lection of unsurveyed lands, which desig-_ 
partment is without authority to permit nates them as what will be, when surveyed, ~ 
selection of lands not so classified, even technical subdivisions of specified sections, 
though they may in fact be nonmineral ..... 64 but which does not identify the selected - 
‘The fact that the diagram upon which - 7 land i in law or in fact, isnot such a selection . 
_ the proclamation of July. 1, 1908, adjusting as may be: approved by: the Commissioner ee ag 
the lines of lands theretofore reserved for of the General Land Office wpon proof of © 
-. forest purposes so as to ‘eliminate. certain — . nonoccupancy and nonmineral character.. 284 
lands from the Bitter Root reservation and An application to make forest lieu selec- 
place them: in reservations of other designa-_ tion of unsurveyed lands not identified with 
tions, erroneously showed certain tracts. reference to natural boundaries or monu- 
within the withdrawal for the Bitter Root "ments or such: markings upon the ground 
forest reserve made by the proclamation of as would constitute notice to intending set 
May 22, 1905, to: have been omitted from - tlers, is no bar to the attachment of rights 
such reservation, does not have the effect to under the act. of May 14, 1880; and while - | 
release them from reservation, in view of approval of the township plat of survey is: 
the provision in the later proclamation an identification of the lands as of the date | 
that it was not intended by such adjust- . .ofsuch approval, and, by relation, as against 
ment to release any land from reservation, ‘the government,.as of the date of the filing 

_-and the lands so erroneously omitted from — _ of the application, it does not and can not 
the diagram are not therefore subject to | — so attach as to cut out intervening adverse | 
appropriation as imregerved public lands -- 599 settlement claims........ SCS RO 284 
Act of June 4, 1 897, 7 The fact that land embraced in an applica- 

A pending. unapproved iin to’ tion to make forest lieu selection under the 
make forest lieu selection will not prevent acts of June 4, 1897, and March 3, 1905, has 
withdrawal of the lands embraced therein been classified as coal is no bar to the right - 
for the purpose of reserving the power sites of the applicant to complete his application _ 
thereon for public uses.......-...---++--- . 549 under the provisions of. the act of June 22, — 

The. charge in an. affidavit of contest . 1910, by taking the limited patent provided aes 

| ‘against @ forest lieu selection that the » _ by said act, or the right to a hearing with a 

selected land was occupied at the date of _ view to disproving such classification and 

. selection is not sufficient in the absence of a i establishing. his Tight to an unrestricted = _ 
further charge that such oceupeney: was PACU ee Vacate ess oe escnevewc ete geae. 276 - 
adverse to the selector... “ sueuweae ede. 3° Upon approval of an application to make 
. The requirement that a.forest lieu selec- i _ forest lien selection the title of the Govern- 
tion shall be made of unoccupied land is ment to the lands relinquished as. base 
for protection of.such legal rights as the oc- _ therefor attaches, under the doctrine ofrela- — 
cupant himself may have, and he only is . | tion, as of the date the selection was per- 
entitled to question the selection on the — fected and entitled to. be ‘approved; and... 
ground that the land was occupied at the — _ the relinquished lands are not, subsequent — 
time selection thereof was. made....... Pers 8 | © to that date, subject to taxation by the 

‘Mere adverse ° occupancy of land will 2 State; and the selector will not be required - 
defeat a forest lieu selection thereof, irrespec- __ _to'make any showing as to whether or not 

~ tive of whether the occupant is.or is not- taxes have been assessed against the relin- 

complaining of such selection, or whether quished lands after the date the selection. 
he is entitled to oceupy, or whether such. was completed....-- issetiewats ie teessoos 108. 
occupancy meets the requirements of law Lands covered by the social contracts 

“SOPNOG. Cssaadle use gaceea cs sees Soasieee eles 231 entered into by the United States and the - 


Santa Fe Pacific Railroad Company, where- _ 
. by that company conveyed to the govern- 


os INDEX, — © : oa 699 


Richt of Way. ous 4 a 2048 Pages, 


Reservation—Continued. OF oY a Page. 
F GENERALLY, 


Forest Lanps—Continued,. 


Mountains forest reserve as Basis for lieu — \ 


selections under the acts of June 4, 1897, 

“and June 6, 1900, are not. subject to the re-_ 
pealing provisions of the act of March 3, 1905, | 
or the restrictions: contained in the. proviso 

thereto, but may, in the absence of other’ 
objection - and ‘upon compliance ‘with the | 
terms and’ provisions of the contracts, be. 


made the basis for lieu ee rn ; 
Residence. : : ie 


‘Instructions of ‘August 18, 1911, abolish- 
ing | constructive residence mor first Six 


months QIGED ENILY .6 tes cs cest eed ct eSe eo 208 


Instructions of September 8 8, 191, under — 
act. of. August: 19, 1911, granting leaves of 
absence to certain homesteaders..... eis ess poe 
“The act of February 13, 1911, ‘granting:cer-. 
tain homestead entrymen ‘‘until?? May 15, — 
1911, within which to establish residence, | 
gives such entrymen the whole of said day. 
_in which to. begin residence; and a. contest. 
filed on that day, charging. abandonment, . 


. Fhe act of February 13, 1911, merely ex- 
tends the time within which certain home- . 

'. stead cntrymen are required by Jaw toes- 
ne tablish. residence until. May 15, 3911; and. 
where residence is not established on or: 

- before May 15,.0n an entry within the act 

. Inade more than six months prior to that. 

. date, such entry is subject to contest for - 
abandonment immediately thereafter... ~ 590 
Even under the more liberal rule which | 
ie obtained prior to the instructions of Febru- 
ary 16, 1909, with Tespect to the recognition 
of absences’ on account of official employ- 
ment as constructive residence, absence due 
to employment upder contract to carry the : 
~ mail is not. entitled to be so recognized.... 87 

While the widow of a. soldier who made 
homestead entry for 160 acres is entitled to 

have the period of his military service de. 

_ ducted from: the required five-year period - 

- of residence in- proving up his claim, she is 
not entitled. to credit for such. service in. 
proving up a homestead. entry made in her 


own personal right....... Sade e eee ewe ent 350 


A successful contestant who prior to Sep-- 


7 tember 24, 1910, ‘filed his contest and estab-: | 


“ lished residence upon the land embraced in | | 


° the contested: entry and has ‘since main- 


tained such residence, is entitled, in sub- 
mitting final proof upon the entry made by 
hini pursuant. to the contest, to credit for _ 
_ the time he resided upon. the land before 
cancellation of the contested entry, the prac- 


tice prior to that date being to.accord credit = ms 
for such TeSideNCE......0seceeeeereeece: Sines = 236 


"Revised Statutes, 


See Table: of, cited. asd construed, page| 
| XXIV. 





Tnstructions of re 2, 1912, Reams 


‘ing notation of rights of way on entry papers, 393 | 


The mere. fact. of an outstanding approved. 
right of way will not prevent the approval of. 


-a& conflicting application for right. of. way;. 


but in such case the conflict should be given 


“proper : weight in determining whether ap-. 


proval should be given to. the later. applica- 


| tion,. especially where the previous right of 
_. way had been actually utilized....... 2.22. 463° 


The exercise of the jurisdiction of the Sec- 


| ‘retary of the Interior over applications. for. - 


rights of way within reservations of the 
United States involves the exercise of more — 
than a mere legal discretion, and he should. 


look beyond thé mere technical sufficiency: 

of the application and in broad view sub- . 
Serve the interests of the whole people. .... 380 
bi _ RAILROAD. a ew 


‘The mere filing by a railroad company of 
its articles of incorporation, which do not 
show the termini ofthe road, does not entitle 


| __ |, -4¢ to recognition as a beneficiary under the 
is premature........ ere ter er TT errr ree 547 a y 


act of March 3, 1875, in the absence ofan 
application for a specific right of way... 184, 187 
~ Section 1 of the act of March 3, 1875, doés. 


. not make an absolute. grant of twenty acres 


of public lands for station. purposes for each 
ten miles of road, regardless of neeessity © 
therefor; ‘but the. measure of the. right 
thereby granted is the reasonable necessities: 
of the road; not to exceed either twenty — , 


acres to each station or one station for each 


- Application for railroad “Heht of way 
through a’ narrow canyon in an Indian © 
reservation,. which is the. ‘most feasible site 
for a reservoir for irrigation of lands in the ~ 
vicinity, rejected for the reasons that con- 


- struction of the: road as contempla+ ed 


would prevent use of the canyon for reser- 


. voir-purposes and that it is practicable to: 


construct the railroad ata higher grade 


without interfering with the reservoir site. 270 _ 
- ELECTRIC POWER, TELEGRAPH, AND ) TEM 


PHONE LINES. 7 
Instructions of April 14, 1911, under actof — 
March 4, 1911, respecting rights of way. for 


electrical power,: telegraph, and telephone 7 


HOS oso ent or eteeieisec< cubed jcwecey ec weus 30 a 


CANALS, DitcHEs, AND Ras vos. ; 


An. application for a reservoir site should 
be accompanied by .a showing reasonably. 


demonstrating the feasibility of the contem-. — 
_- plated irrigation scheme and the. capability: 
_ ofthe applicant to carry the project toa suc- 
cessful conclusion.....2.....022---..00206.. 470 


- Section 4 of the act: of February dy 1905, 8 
granting rights of way for dams, reservoirs, 
water plants, ditches, flumes, Pipes, tun- » 
nels, and canals within and across the: forest ~ 
reserves of the United States, applies to and . 


wee 


700 INDEX, | 


‘Right of Way—Continued. “Page. 
CANALS, DITCHES, AND REsERVoIRS—Contd. 


| School Land—Continued. | Page. 
the lands were subsequently classified as oil - 


is operative in forest reserves in the District 
of Alaska...... land aicewecnabenc weet cent 

‘The approval by the Neoretacy of Agri- 
culture of an application for right of way 


3 - linder the acts of March 3, 1891, and May 11, 
1898, for a reservoir site within a forest reser 


vation, does not pass the title to the land 


- covered thereby, but is merely advisory to. 


‘the Secretary of the Interior and subject to 
his paramount jurisdiction under said acts. . 
_ An application for right of way by a com- 


_ tion by the Geological Survey, under which | 


380 sh 





and placed in a petroleum reserve 


epee mmeaece 


- Section 16, now designated in the official. 


resurvey as tract 107, in T. 16 S., R. 12 E., 


| _8. B. M., as fixed by the private survey 
known as the “Imperial. Extension’ Sur- 


vey,’’ is accepted and respected by the land 


- department as the tract which passed to 
_. the State of California under its school grant 
of section 16 in that township,. without 


prejudice to the rights of conflicting claim- ers 
ants as to the portions of their claims not i in > 


pany elaiming to own existing rights o1 way conflict with said WSCC LOT cc awe coe sbics < 562 
must ini gage a aeileas the | Settlement. 3 
“Uses made Ol such ri Of ‘Way, end-1n- . he land ascanunent has full authorit | 
tended to be made of the additional right of | and jurisdiction, either. on its own mo tion 

_ way applied for, sufficient to enable the or at the instance of others, to ingttire into 
_ . department to determine whether the pur- the bone fides of a claimed settlement upon — 
poses of the company are properly within ‘public land, notwithstanding the Jand is 
the intendment of the act of March 3, 1801, yet: unsurveyed and no entry based upon 
as amended by the act of May 11, 1898..-.. 125°} such settlement claim has been allowed... 429. 
No company will’ hereafter be recognized . , . 
as a beneficiary under the provisions of the Settlers. at Ae 
act of March 3, 1891, granting tights of way {| | See Railroad Lands . 
_ over the public lands and reservations to Special Agent. 
. anal and ditch companies organized for the See Land Department. :- 
_ .. purposes of irrigation, until the formal pre- 7 
aie of. an application ae a. pean: +a States and Territori T€S. — 
Hight OP WEY feck ertsole tierce. gaat: 125 ‘The fact that lands selected by the State Va 
All public lands west of the 100th merid- of Utah under section 8 of the act of July 16, 
ian taken up under allotment, ’sale, home- 1894, were adjudicated by the Commissioner 
‘stead, or other form of disposition, subse- of the General Land Office to be noncoal 
quent to the act of August 30, 1890, as to lands, as the result of a hearing upon a, re- - 
which there is no claim by reason of settle- Port by a special agent charging that such 
ment, occupancy, or otherwise, prior to that lands contained coal, does not entitle the 
date, are subject to the reservation provided State to an unrestricted patent therefor 
by that act, to be expressed in the patent, where the lands were subsequently with- 
for right of way for ditches or canals con- | drawn and classified as voal; put the State 
structed by authority of the United States. 23 | is entitled to perfect the selection and take - 
- The act of January 13, 1897, providing for . title to the land only with reservation to the: 

_ use of public lands for construetion of reser- United States of the coa: therein, as pro- 
voirs for watering stock, contemplates the vided by the act of June 22, 1910. .......... 340 

_ reservation of only so much land as may be Statutes. | 

necessary for the practical purposes for. See Acis of Congress’ and Revised Statutes 
- which the reservoir is established; and the _ cited and nine pages XXI and XXIV. 
Secretary of the Interior has the power at 
any time to reform the reservation and. ‘Survey. . coo 
- restore to settlement and entry all lands not History of Imperial Valley survey piel take ate 
"necessary for the free use and enjoyment of |, The United Stats ae 
the rights contempintéd ea Ee si the plat of the field work has been in 1 due 
“Sand and Gr avel. . | fOTMY BPPLOVED -.- veces eeeeeee sec seceeees . 284 
jee Homeert ‘Swamp Land. _ | 
School Land. Instructions of Febriary-29, 1912, relating 
‘See Reclamation, to drainage of swamp and overflowed lands 
Land within a school section assigned by - in Minnesota under act of May 20, 1908....-438 
the State-as base for indemnity selection is _ - Lands which at a. hearing; upon applica- 

- not subject to entry, ‘selection, : or other — tion of the State under the act of July. 23, — 
appropriation under the public land laws 1866, are shown to have been, on September wc 
until the selection is: approved and title to " 28, 1850, the date of the swamp land grant 

_ the basa land: zevesls in: the United | to the State, not of a permanently swampy: °° 
BACs cae saenc beware eee tnt een oes Sad bod -character, but subject merely to periodical. 

An application ‘to. amend ‘a: defective overflow and susceptible of cultivation on 
school indemnity selection is defeated byan  . recession of the waters, were hot swamp — 
intervening withdrawal of the land from |. , within the meaning of the swamp land ~* 
agricultural entry, with a view to classifica- grant and did not pass to the State there- 

under... plteuae sroecorsesensedsoneesse O29 


INDEX. 


“Timber and Stone ek. _ ‘Page. Timber and Stone Act—Contd, | “Page. 


Regulations of November 30, 1908, revised | 
pugust 22) O14 ence n tate ueeeeees 
Paragraph 19 of the regulations: of Novem: 


= per 80, 1908, amended........--+522+2-- 220+ 


Instructions of March 17, 1911, modified - - 
Directions given. respecting ‘the form and 


'-. manner of service of notice to make pay- | | 
q7 


a ment under the timber and stone act...... 
An applicant to purchase under the. tim- 


131" 


_. ber and stone act is entitled to'thirty days: | 


from service of notice within which to make 


- payment of the appraised price of the land.. 


Although section 19 of the regulations of 


nid 


- November 30, 1908, gives an applicant under. ; 
the timber and Stone act, in cases where the - 
. government fails to appraise the land within _ 
' nine months fromthe date of application, © 


the right to purchase the land applied for at 


_ “his appraised price (provided this is not less | 


than $2.50 per acre), nevertheless, if the gov- 7 
'. ernment appraisal at a higher price is actu-_ . 


ally filed before the applicant exercises such 


right, he must thereafter pay such higher | 


price, notwithstanding the expiration of. 


the nine months period..........--. Sewtees 
Where a tract of land has been appraised 


in accordance with the instructions of Nov- __ | 
ember 30, 1908, upon application of one de- _ 
siring to. make timber and. stone entry 


thereof, and returned by the appraiser as 


not chiefly valuable for its timber, the appli- ~ 


cant, upon submitting a prima. facie show- 
_ing, by affidavit, corroborated by at least 


two persons having actual knowledge of the 


character of the land, that it is chiefly valu-— 
' able for the timber thereon, may be accord- : 
s227 


ed a hearing to determine that question. . 
Where an application under the. timber 

_ and stone act is properly. received and fail- 
‘ure to offer proof thereon is the. fault of the 

' applicant, he thereby: forfeits the right to 


return.of the fee required to be paid at the _ 


_ time of the presentation of the sworn state- - % 


| ‘Water Rights. _ 


ment; but where for any reason other than 


the fault of the applicant the applitation is 


rejected, the fee is not earned and the appli-_ 


cant is entitled to repayment thereof...... 1 


‘In view of the statutory provisions. requir- 


 ingreservationsinpatentsunderthetimber | 


_ and stone act of all vested and accrued wa-. _ 
_ter-rights and ditches and reservoirs used in . 


-eonstructed for use in connection with min- 


_- conneetion therewith, reservoirs and ditches 





ing operations .are not such improvements © 
as will prevent acquisition of the land upon 
which they are located under ne timber 


: and SEONG BCU Sac pinwiiw ine dcedeneteceracs en : 


The regulation of the. iad. department . 


- that the preliminary affidavit of an appli- © . 


cant to purchase under the timber and -— 


sonal examination takes subject:to such de- 


-- fect and is not entitled to special considera- 
tion as an innocent purchaser. Kasewelees weee 


: ‘Timber ‘Trespass. 


stone act must be based upon personal in- 
_ spection of the land is a proper and reason- 
able requirement under the act, and failure. as 
~ to comply therewith is sufficient ground for .— 
cancellation of the. entry; and a purchaser 
_ after final certificate and before patent from . 
an entryman who failed to make.such per- ~~ 


In all cases of innocent trespass, where. : 


timber has been cut from lands ofthe United - 
_-. States, whether the timber so cut has beer 
converted by the trespasser or the innocent 
 -vendee of such trespasser, or whether it has 

been allowed to remain on the land where. 


cut, the measure of damages should be the | 


_-yalue of the timber after it has been severed » 


from the soil and not its scumpage. or. r stand- . 


‘Town Site. | 


_ ‘The. provision in the act of 7 une 21, 1906, ; 
giving townsite settlers in certain unsur-. 


veyed townsites in the Flathead Indian | 
_Teservation a preference Tight: to. purchase, _—- 
after survey, at the appraised value, a resi- 
. dence lot and a business lot on which they — 
_ have substantial and. permanent improve. 
ments, 
keeping with pioneer town settlements... 


contemplates improvements in 


See Land Department. 


See Reclamation. 


: Withdrawal. 


: "506° | 
United States Mineral Surveyor, fae 


‘See - Coal, Oil, and ‘Gas Lands; isolated 


|“ Tract; Mineral. Lands; Power Sites. 


tending time for residence “ until” May 15,. 


Words and Phrases Construed. wa 
~ Until” in act of February 13, 1911, ex: 


